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CAPTION 

The State of Texas § 
County of Dallas § 

In the probate Court of Dallas Couuty, Texas, the Honorable MICHAEL 
MILLER, Judge presiding, the following proceedings were held and the following 
instruments and other papers were filed in this cause, to wit: 

Trial Court Cause No. PR-1l-3238-3 

STEPHEN B. HOPPER and LAURA § IN THE PROBATE COURT 
S. WASSMER 

§ 
APPELLANT § 

§ 
vs. § OF 

§ 
§ 

J. P. MORGAN CHASE BANK, N.A. § 
APPELLEE § DALLAS COUNTY, TEXAS 
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CAUSE NO. PR-U-3238-3 f-- ; L [ D 
INRE: ESTATE OF § IN THE PROBATE COb~p~N 20 PI1 1;: 25 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING 
AND OBJECTION ON AND AS TO: STEPHEN HOPPER'S 

AND LAURA WASSMER'S SECOND AMENDED 
MOTION FOR PARTIAL SUMMARY JUDGMENT WITH AFFIDAVITS 

COMES NOW,Jo N. Hopper ("Hopper" or "Plaintiff') and files this PlaintiffJo N Hopper's 

Motion to Continue Hearing and Objection on and as to: Stephen Hopper's and Laura Wassmer's 

Second Amended Motion for Partial Summary Judgment with Affidavits ("Motion") and states as 

follows: 

I. 

PREAMBLE AND FACTS 

A. 

PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING 
AND OBJECTION ON AND AS TO; STEPHEN HOPPER'S AND LAURA 
WASSMER'S SECOND AMENDED MOTION FOR PARTIAL SUMMARY 
JUDGMENTS WITH AFFJDA VITS Page I 

6



Plaintiff filed her Motion for Partial Summary Judgment ("Plaintiffs MSJ") on November 

30,2011 and it was originally set for hearing on December 30, 2011. On December 20, 201 I, 

Defendants Laura Wassmer and Stephen Hopper ("Stepchildren"), although having notice of the 

hearing on Plaintiffs MSJ since November 30th when it was hand-delivered to all counsel of record 

with notice of setting, filed their Motion for Partial Summary Judgment ("Stepchildren's Original 

MSJ") and protested that they wanted their Original MSJ heard at the same time as Plaintiff s MSJ. 

To that end, they also filed Stephen B. Hopper's and Laura Wassmer's Motion/or Continuance to 

continue the hearing on Plaintiff's MSJ. 

B. 

A hearing was set for December 23, 2011 on the Stepchildrens' Motion for Continuance. 

However, the Court determined not to hear the Motion for Continuance and simply had the Clerk set 

Plaintiffs MSJ and the Stepchildren's Original MSJ to a later time agreeable to the parties. The 

parties agreed I that Plaintiff s MSJ and the Stepchildren's Original MSJ could be heard on January 

31,2012 at 2:30 p.m. and that setting was made on the Court's docket. See Affidavit of James 

Albert Jennings attached hereto in support as Exhibit" A" - see also email from attorney Mark Enoch 

confirming said setting (Exhibit "B" hereto). 

I No such agreement was ever had as to any possible setting or purported setting on the other two Amended 
Defendants' MSJ's described below. 

PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING 
AND OBJECTION ON AND AS TO: STEPHEN HOPPER'S AND LAURA 
WASSMER'S SECOND AMENDED MOTION FOR PARTIAL SUMMARY 
JUDGMENTS WITH AFFIDAVITS Page 2 
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C. 

The Defendant Stepchildren, having filed their own Original MSJ and using that filing as a 

means to delay the hearing on Plaintiff's MSJ, the Defendant Stepchildren have now further filed 

not one (1) but two (2) additional amended Motions for Partial Summary Judgment. The 

Stepchildren purportedly filed their First Amended Motion for Partial Summary Judgment ("First 

Amended MSJ") on January 9, 2012. Plaintiff was "served" with the Defendant Stepchildrens' First 

Amended MSJ by facsimile on January 9, 2011, both starting before (at about 4:44 p.m., CST) and 

continuing well after 5:00 p.m. that date. See Jennings Affidavit (also see Exhibit "c" hereto, and 

"C-I" hereto, being the second and last pages of such 41 page transmittal by fax). Plaintiff was not 

contempQraneously "served" at that time with any actual notice of a hearing setting on the First 

Amended MSJ so far as Plaintiffs counsel is aware. See Jennings Affidavit. 

D. 

Then, late the next day, on January 10, 2012, the Defendant Stepchildren "served" their 

Second Amended Motion for Partial Summary Judgment ("Second Amended MSJ") on Plaintiff. 

The Stepchildren's Second Amended MSJ (with Affidavits attached) was not filed on January 101h, 

however - instead, the Stepchildren merely mailed the Second Amended MSJ to the Court on that 

day (based upon and according to these Defendants' counsel's letter to Court, Exhibit "D" hereto-

also see explanatory email letter Exhibit "E" hereto) and again engaged in the stratagem of"serving 

PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING 
AND OBJECTION ON AND AS TO: STEPHEN HOPPER'S AND LAURA 
WASSMER'S SECOND AMENDED MOTION FOR PARTIAL SUMMARY 
JUDGMENTS WITH AFFIDAVITS Page 3 
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it" by "email and certified mail" (according to their certificate of service). 2 The Second Amended 

MSJ was also faxed to Hopper on January 10, 2011, starting at 4:40 p.m. CST and going to 5:27 

p.m., again. See Jennings Affidavit (also see Exhibits "F" and "F-I" hereto). The Stepchildren did 

not then contemporaneously provide Plaintiff with notice of a hearing setting for the Second 

Amended MSJ - nor have they since. Indeed the certified mail service on the Second Amended MSJ 

has not been received to date? See Jennings Affidavit. 

E. 

The Defendants' Second Amended MSJ directly affects and attacks the legal rights of 

Plaintiff, both as Plaintiff and as an interested person in this proceeding. 

II. 

Argument and Authorities 

A. 

Given the foregoing and the facts below and per the Affidavit of James Albert Jennings and 

the Exhibits hereto, the Defendant Stepchildren's Second Amended MSJ, thus cannot legally be 

heard on January 31, 2012 (if hearing for same is sought by Defendants on that date), because 

2 The Defendant Stepchildren "served" the Second Amended MSJ by email late in the day - well past 5:00 p.m.
see Exhibit "E" hereto. The Texas Rules of Civil Procedure, however, do not recognize email as a proper means of 
service. Plaintiff Hopper has yet to receive (through January 19,2012) a copy of the Second Amended MSJ by mail, 
despite it being stated in the Stepchildren's Certificate of Service that it was so mailed. 
3 It is elementary that an amended pleading entirely supersedes a previous pleading and that once an amended 
pleading is filed, the prior pleading is no longer "live" for the purposes of further action by the Court. Thus, by the 
stratagem of filing, but not timely serving, the Stepchildren's First Amended MSJ, and then later. Second Amended 
MSJ, they effectively removed consideration of their Original MSJ on the schednled date of January 31't That is, 
their setting that they had worked to achieve was no longer valid as to their Original MSJ, or any later one filed. 

PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING 
AND OBJECTION ON AND AS TO: STEPHEN HOPPER'S AND LAURA 
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Plaintiffhas not been given proper notice with appropriate timely service sufficiently before the date 

of any possible hearing on January 31,2012, as required under Texas Rules of Civil Procedure 166a 

and Rules 21, 21 a. Again, Plaintiff was actually "served" with the Second Amended MSJ on 

January to, 2012 by facsimile. See Jennings Affidavit, Exhibit "F" and "F-l" hereto. As a result, 

the Stepchildren were required to provide Plaintiff with at 24 days notice before the date of the 

hearing - 21 days as required by Rule 166a and an additional 3 days for service by mail/facsimile 

(which are both "counted" the same) as required by Rules 21 and 21aand as "counted" under Rule 4. 

See Lewis v. Blake, 876 S. W.2d 314, 316 (Tex. 1994). The notice provision serves to provide the 

nonmovant with a full opportunity, and the required due process, to respond to the merits. See 

Stephens v. Turtle Creek Apartments, Ltd., 875 S.W.2d 25, 26 (Tex. App. - Houston [14th Dis!.] 

1994 no writ). Likewise, the Affidavits attached in support of Defendants' Second MSJ are not 

timely filed and served and are hereby objected to for purposes of any consideration by this Court for 

any possible hearing on January 31, 2012. Assuming the Stepchildren believe the Second Amended 

MSJ and these Affidavits are somehow "on" the Court's docket for "hearing" on January 31,2012, 

or even if they have somehow obtained a "setting" through the Clerk's office on such Second 

Amended MSJ (without Plaintiffs agreement - which agreement Plaintiff has not given, nor was it 

sought by these Defendants' counsel), they are legally mistaken - it cannot be heard, nor its 

Affidavits considered. Plaintiff was not provided with legally adequate notice and the Defendants' 

Second Amended MSJ with Affidavits, nor the Affidavits themselves, and as such they cannot be 

?~.ifiti.WfI¥§~isd~~rMOTmfflf'(l)~~im~~Stepchildren. 
AND OBJECTION ON AND AS TO: STEPHEN HOPPER'S AND LAURA 
WASSMER'S SECOND AMENDED MOTION FOR PARTIAL SUMMARY 
JUDGMENTS WITH AFFIDAVITS Page 5 
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properly heard or considered on January 31, 2012. Further, Plaintiff has not seen or been served with 

any motion for leave of Court for such matter or any filing, nor was any sought so far as Plaintiff 

knows in connection with Defendants' Second Amended MSJ and its Affidavits in connection 

therewith, to which further objection is further hereby made. See Tex. R. Civ. P., Rule 166a(c). 

B. 

This Motion is not sought for delay only, but that the interests of justice may be served. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that the Court: 

1. Continue any possible (or sought) hearing or setting on Defendants' Second 

Amended MSJ from the Court's January 31,2012 to another date, with and only after 

proper legal notice, so that legally adequate notice can be provided to the parties; 

2. Not consider any Affidavits filed by Defendants in connection with the Defendants' 

Second Amended MSJ, as being untimely filed and served; 

3. Hear the Plaintiff's MSJ on January 31, 2012, as previously properly scheduled and 

noticed for hearing; and 

4. Grant Plaintiff such other relief to which she is justly entitled. 

Respectfully submitted, 

ERHARD & JENNINGS, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 
(214) 720-4001 

PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING 
AND OBJECTION ON AND AS TO: STEPHEN HOPPER'S AND LAURA 
WASSMER'S SECOND AMENDED MOTION FOR PARTIAL SUMMARY 
JUDGMENTS WITH AFFIDAVITS Page 6 

11



Kenneth B. omlinson 
State BarNo. 20123100 

THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

By: :---:-c:---::c--,----
Michael L. Graham 
State Bar No. 08267500 
Janet P. Strong 
State BarNo. 19415020 

ATTORNEYS FOR PLAINTIFF 
JON. HOPPER 

CERTIFICATE OF CONFERENCE 

I hereby certifY that I contacted Mark Enoch's office on January 20,2012 and left word 
with him (we were told he was there) regarding the details of the needed conference for this 
Certificate. Having not heard back as to Mr. Enoch's views on this matter (despite leaving a 
detailed message and the passage of hours) and regarding the merits of this Motion, we must 
presume Defendants are opposed to this Motion and therefore it is submitted to the Court for its 
consideration. 

PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING 
AND OBJECTION ON AND AS TO: STEPHEN HOPPER'S AND LAURA 
WASSMER'S SECOND AMENDED MOTION FOR PARTIAL SUMMARY 
JUDGMENTS WITH AFFIDA VlTS 

/ 
mgs 

Page 7 
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Plaintiff Jo N. Hopper's Motion to Continue Hearing and Objection on and as to Stephen 
Hopper's and Laura Wassmer's Second Amended Motion for Partial Summary Judgment with 
Affidavits is set for hearing on January 31,2012, at 2:30 p.m. in the Probate Court No.3, 50 I Main 
Street, 2nd Floor, Dallas County Records Building, Dallas, Dallas County, Texas 75202. 

8~,"aL ,#115 :J}f~ur ~af'- 10/1-. /fn,~ 
JUDGE PRESIDING 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via facsimile to: counsel for the Independent Administrator and Bank, Thomas H. Cantril! and 
John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, and to 
Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark Enoch, Gary 
Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, Suite 500, 
Dallas, Texas 75254, and, Stanley Johanson, 727 East Dean Keeton Street, Austin, Texas 78705 on 
the 20th day of January, 2012. . 

PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING 
AND OBJECTION ON AND AS TO; STEPHEN HOPPER'S AND LAURA 
WASSMER'S SECOND AMENDED MOTION FOR PARTIAL SUMMARY 
JUDGMENTS WITH AFFIDAVITS Page 8 

13



CAUSE NO. PR-1l-3238-3 

INRE: ESTATEOF § IN THE PROBATE COURT 
§ 

MAX D. HOPPER, § 
§ 

DECEASED § 

JO N. HOPPER, § NO.3 
§ 

Plaintiff, § 
§ 

v. § 
§ 

JP MORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER and LAURA S. § 
WASSMER, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

AFFIDAVIT OF JAMES ALBERT JENNINGS 

STATE OF TEXAS 

COUNTY OF DALLAS 

§ 
§ 
§ 

KNOW ALL MEN BY THESE PRESENTS THAT: 

BEFORE ME the undersigned authority on this day personally appeared James Albert 

Jennings, who first being duly sworn upon his oath, testified as follows: 

1. "My name is James Albert Jennings. I am over the age of twenty-one (21) years, 

am fully competent to make this Affidavit, have personal knowledge of each of the matters or 

facts asserted herein, am competent to give testimony of each said fact set forth herein, and am 

under no legal disability which would prevent me from doing so. The statements made herein 

are based on my own personal knowledge, and are true and correct. 

Affidavit of James Albert Jennings 11 

I 
EXHIBIT 
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2. 'I am an attorney with the law finn of Erhard & Jennings, A Professional 

Corporation (the 'Finn'). The Finn represents Jo N. Hopper (,Mrs. Hopper') in the above-styled 

cause (the 'Case'). 

3. 'I am currently the lead trial lawyer for Hopper in the Case. As lead trial lawyer, I 

have personal knowledge of the matters that have occurred in the Case, including pleadings, 

correspondence, emails and communications filed, served and exchanged in the Case. 

4. 'Mrs. Hopper, Stephen B. Hopper, Laura S. Wassmer, and JPMorgan Chase Bank, 

N.A., as Independent Administrator and in its corporate capacity, agreed that both Plaintiff Jo N 

Hopper's Motion for Partial Summary Judgment ('Hopper's MSJ') and Stephen Hopper's and 

Laura Wassmer's Motion for Partial Summary Judgment ('Stepchildren's Original MSJ') could 

be heard on January 31,2012 at 2:30 p.m. Accordingly, the Court set Hopper's MSJ and the 

Stepchildren's Original MSJ on January 31, 2012 at 2:30 p.m. That setting was confirmed by 

attorney Mark Enoch for his clients, (the 'Stepchildren') to all parties - see Exhibit 'B' to the 

Motion to which this Affidavit is attached. 

5. 'Hopper was later served with Stephen Hopper's and Laura Wassmer's First 

Amended Motion for Partial Summary Judgment (,First Amended MSJ') by facsimile on January 

9,2011, beginning at or about 4:44 p.m. CST and which fax continued until well after 5:00 p.m. 

that date. Hopper was not served contemporaneously with any notice of a hearing setting on the 

First Amended MSJ so far as I am aware. See Exhibits 'c' and 'C-l' reflecting such 

transmission, to the Motion to which this Affidavit is attached. 

Affidavit of James Albert Jennings 

15



6. 'On January 10, 2012, Stephen B. Hopper and Laura S. Wassmer (the 

'Stepchildren') served their Stephen Hopper's and Laura Wassmer's Second Amended Motion 

for Partial Summary Judgment ('Second Amended MSJ') by facsimile. Although the Certificate 

of Service therein stated that the Second Amended MSJ was mailed to Plaintiff Hopper, no such 

pleading has been received via the mail by the Firm of which I am aware as of the time of 

execution of this Affidavit. The Stepchildren also sent the Second Amended MSJ to Hopper by 

email on January 10, 2012, well past 5:00 p.m. CST (see Exhibit 'E' hereto). Hopper was not 

served with any notice of a hearing setting on the Second Amended MSJ, nor was it actually 

directly filed with the Court that date, according to the Stepchildrens' counsel's email letter to 

the Court with copies to the parties. See Exhibit 'E', Exhibit 'D' to the Motion, and Exhibits 'F' 

and 'F -1' to the Motion, reflecting transmittal of the 45 page Amended MSJ by fax starting at 

pages 1, 2 and ending at page 45 of such transmittal by fax, beginning at 4:40 CST p.m. on 

January 10,2012 and ending at 5:27 p.m. January 10,2012 (with page 45 thereof). 

7. 'The Affidavits attached in support and as part of Defendants' Second Amended 

MSJ, and objected to as 'late' in the Motion, were only served and attached within the body of 

said forty-five page fax transmission of January 10, 2012. 

8. 'All copies of Exhibits referenced herein and in the Plaintiff Jo N. Hopper's 

Motion to Continue Hearing and Objection on and as to: Stephen Hopper's and Laura 

Wassmer's Second Amended Motion for Partial Summary Judgment with Affidavits (,Motion') to 

which this Affidavit is attached in support, are true and correct copies of same, and the factual 

averments made in said Motion, are true and correct to my knowledge, as indicated." 

Affidavit of James Albert Jennings 
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FURTHER AFFIANT SA YETH NOT . 

• 

SUBSCRIBED AND SWORN TO BEFORE ME on this the ~"ctay of January, 2012, 

which certifY my hand and official seal. 

~ltrt lnt. l(nCu~ ~ __ 
Notary bite, State of Texas 0 

Affidavit of James Albert Jennings 
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From: Mark Enoch [fly63rc@verizon.netJ 

Sent: Wednesday, December 28, 20111:14 PM 

To: 'Eichman, John'; 'Janet Elkins' 

Cc: jjennings@erhardjennings.com; 'Michael L. Graham'; ktomlinson@erhardjennings.com; 
mmaf13@aol.com; 'Cantril!, Tom'; 'Janet P. Strong'; 'Melinda Sims'; 'Gary Stolbach'; Stanley M. 
Johanson; Stanley M. Johanson 

Subject: RE: FROM JAMES JENNINGS - Hopper Estate - Mediation date 

AI" 

Shawna has now set both MPSJs for hearing at 2:30 pm on January 31, 2012. 

Mark 

II EXHIBIT 
iii 

I 13 
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JAN. 9. 2012 4: 44PM GLASTPHILLIP NO. 6929 P. 1141 
~--~ ...... P 

GLAST, PHILLIPS & MURRAY 
A PROl'r,ssIONAL CORPORATION 

ATJORNI3rS AN'I) COUNSELORS 

MARK C. ENOCH 
(971') 419-SS66 

fly63rC@verlzon.nel 

BoARD CERrlFlED- CM!.. TRr.-.L LAw 
TEXAS BOARD at: leGAL 

SPEOIALIZATION 

14801 QUORUM DRIVE, SUITE 500 

DALLAS, TEXAS 75240-6657 

Via facsimile (41 pages tatoO 
John C. Eichman (214-880~0011) 
HUnton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 

January 9,2011 

Michael L, Graham (214-599-7010) 
The Graham Law Firm, F.C. 
100 Highland Park Village, Suite 200 
Dallas, TX 75205 

James Albert Jennings (214"871-1655) 
Erhard & Jennings 
1601 Elm Street, Suite 4242 
Dallas, TX 15201 

(972) 419-6S00 
FACSIMILe (972) 419·8329 

HOUSTON 

(713)237~31'1 

Re: In re: Estate of Max D. Hopper, Deceased; fo N. Hopper v. JPMorgan 
Chase, NA, Stephen B. Hopper and Laura Wassmer, No. PR-11-3238-3; 
In the Probate Court No.3, Dallas County, Texas 

Gentlemen: 

Enclosed please find Stephen Hopper's and Laura Wassmer's First Amended Motion 
for Partial Summary Judgment. For ease of your review, the amendment changed, in 
substance, only section B.3 beginning on page 11 through page 18 to Section C. 

Mark C. Enoch 

MCE:cez 

Enclosure 

EXHIBIT 

4987817vl IIT.Eichman Gr.hom Jennings.10 I Z-Q 1 ·09 C. 
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NO. PR-11-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N.HOPPER. 

Plaintjff, 

v. 

JPMORGAN CIlASE, N.A •• STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.3 

DALLASCOUNTY,TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
FIRST AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

STEPHEN HOPPER and LAURA WASSMER (collectively "Heirs") file this First 

Amended Motion for Partial Summary Judgment and in support therefore would respectfully 

show as follows: 

I. 

RELIEF REQUESTED 

The Heirs respectfully request that the Court enter a summary judgment declaring the 

following: 

(1) The Independent Administrato, must seek a partition and distribution of the Estate 

under Texas Probate Code Section ISO, since the Heirs and Mrs. Hopper have not 

reached agreement on how the assets are to be distributed; 

STEPHeN HOPPER'S AND LAURA W ASSMBR'S 
FIRST AMENDED MOTION FOR P ARTlAI.. SUMMARY JUDGMENT PAGE I 

EXHIBIT 
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JAN, 9,2012 5: 17PM NO, 6929 p, 41141 

CERTIFICATE OF SERVICE 

The undersigned certifies that on the 9th day of January, 2012, a true and correct copy of 
the above and foregoing document was sent by facsimile, to the following: 

Mr. Thomas H. Cantrill 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Finn, P .C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

498774Jvl SH & lW - MPSJ - 1st Am 

STEPHEN HOPPER'S AND LAURA WASSMER'S 

~ MarkC. E och 

FIRST AMENDED MOTION FOR PARTIAL SUMMARY JUDOMENT PAOE40 
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MARK C. ENOCH 
(972) 419·8366 

fly63rc@verizon.net 

BOARD CERTIFIED - CIV!l TRIAL lAW 

TEXAS BoARe OF LEGAL 
SPECIAliZATION 

Via Regular Mail 
Shawna McKay, Clerk 
Probate Court No.3 
501 Main Street 
Dallas, TX 75202 

GLAST. PHILLIPS & MURRAY 
A PROPESSIONAJ~ CORPORATION 

A1TORNHYSAND COUNSELORS 

14801 QUORUM DRIVE, SUITE 500 
DALLAS, TEXAS 75254·1449 

January 10,2012 

(972) 419·8300 

FACSIMILE (972)419-8329 

HOUSTON 

(713)237·3111 

Re: In re; Estate of Max D. Hopper, Deceased; Jo N. Hopper v. JPMofgan Chase, N.A., 
Stephen B. Hopper and Laura Wassmer, No. PR-11-3238-3; In the Probate 
Court No.3, Dallas County, Texas 

Dear Shawna: 

Enclosed please find for filing in the above referenced matter: (1) Stephen Hopper's and 
Laura Wassmer's Second Amended Motion for Partial Summary Judgment 

Please file-mark and return the copy. 

MCE:cez 

Enclosures 

cc: John C. Eichman 
James Albert Jennings 
Michael L. Graham 

498S632vt Hr.Clerk· PI'Obate#3.2012-01-10 

Very truly yours, 

"..----1//." '1i1!" 
c·-·7;·;·:'(;'>7l·1.~"';!,~! < g~ 
Mark C. Enoch 

EXHIBIT 

D 
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--------------------------------------
From: Cherie Zalstein <CZALSTEIN@gpm-Iaw.com> 
Date: Tue, 10 Jan 201217:29:51 -0600 
To: Jeichman@hunton.com'<jeichman@hunton.com>; 
'tcantrill@hunton.com'<tcantril1@hunton.com>; 
'mgraham@thegrahamlawfirm.com'<mgraham@thegrahamlawfirm.com>; 
jjennings@erhardjennings.com'<jjennings@erhardjennings.com> 
Cc: 'Mark Enoch'<fly63rc@verizon.net>; Gary Stolbach<stolbach@gpm-Iaw.com>; Melinda 
Sims<msims@gpm-Iaw.com> 
Subject: Hopper - Filing ofMPSJ - 2nd Am 

Dear Counsel: 

Per Mr. Enoch's request, please see the attached. 

We had anticipated filing this pleading via CaseFile Express_ However, their server is down so we have 
filed it via mail. We have also sent you a copy via CM-RRR and facsimile. 

Regards, 

Cherie 

Chelie Elaine Zalstein 
Assistant to Mark C. Enoch, Esq. 
Glast, Phillips & Murray, P.C. 
14801 Quorum Olive, Suite 500 
Dallas, TX 75254-1449 
Tel: (972) 419-8360 
Fax: (972) 419-8329 

The following disclaimer tS included to insure that we comply with US. Treasury Department Regulations. The Regulations now require that 
either \I,re {lJ indude the following disclaimer in most written Federal tax correspondence or (2) undertake significant due diligence that we 
have not perfomled (but can perform on request). 

ANYSTATEll.IENTS CONTAINED HEREIN ARE NOT INTENDED OR WRITTEN BY THE WRITER TO BE USED. AND NOTHING CONTAINED 
HEREIN CAN BE USED BY YOU OR ANY OTHER PERSON, FOR THE PURPOSE OF (1) AVmpJNG PENALTIES THAT MAY BE IMPOSED 
UNDER FEDERAL TAX LAW. or (2) PROMOTING, MARI{ETlNG OR RECOMMENDING TO ANOTHER PARTY ANY TAX-RELATED 
THANSACTJON OR MATTER ADDRESSED HEREJN. 

This message and the documents attached to it. ifal1Y. are intended only for the use of the addressee and may contain inFormation that is 
PHJVILEGED and CONFlDENTIAL, and/or may contain ATTOHNEY WORK PRODUCT. If you arc not the intended recipient you .Ire hereby 
notified th:;t any dissemination of this communication is strictly prohibited, Tfyou have received this communication in error, please delete all 
electronic copies nf this message and its attachments, if any, destroy any hard copies you may have cl'eated and notify me immediately. 

~ EXHIBIT 
'" I ~ 23



MARK C. ENOCH 
(972)419-8366 

fly63<c@ven.on.net 

BOARD CERTlFlrID- CIVIL Tl<JAL LAw 

TEXAS BOARD OF LEGAL 
SPECfAl.IZ4110N 

GLAST. PHILLIPS & MURRAY 
A PROFfSSIONAL CoRPOM'rION 
ATroRNilYS.AND COUNSaoRS 

14801 QUORUM ORNE. SUITE 500 
DALlAS. TEMS 75254-1449 

FAC~ECOVERLETTER 

(972)419,8300 

FACSIMlL5 (972)419-6329 

HOUSTON 
(713)237-3111 

PLEASE DELIVER THE FOLLOWING PAGES TO: 

NAME: 

FIRMICOMPANY 

CLIENTIMATTER NO.; 

OFFICE TELEPHONE NO.: 

FAX TELEPHONE NO.: 

FROM: Mark C. Enoch 

SENDER'S DIRECT -DlAL 
TELEPHONE NO.: 

NUMBER OF PAGES 
INCLUDING COVER: 

James Albert Jennings 
Erhard & Jennings 

080013.20 

214-871-1655 

DATE: January 10,2012 

(972) 419-8366 

'\5 

SPECIAL INSTRUCnONS 

Dear Mr. Jennings:' 

Per Mr. Enoch's request, please see the attached Second Amended Motion for Partial 
Sunnn;uy Judgment. 

l.«lgards, 

Cherie . , 
The followins: disclaimer is: mcluded to insure that we comply with U.s. lreasury Dcpamnent R.eguIatiou.s. The RegulatioJls now 
Nquire that eitber 'NC (1) include the followins disclaiml;I' in most wntterfFedrn\l tax ~pondcncc or (2) \r{Jdertake si.en,ificant duo 
di1)gellce that'WC have notperfomtecl (but <:an. ptrlonn on request). 

ANY STATEMENTS CONTAINED Il£REIN All:E NO,!, INTENDJtl) OR walTTEN 1I'f(THE WRITER TO BE USED, 
AND NOTHING CONTAINED HEREIN CAN BE USED BY YOU OR ANY OTHER PERSON, FOR THE l'URPOSE OF 
(1) AVOIDING PENALTIES UIAT MAY BE IMPOSED UNJ)Elt FEDElUL TAX LAW, or (2) I'ROMOTING, 
MARKETING OR RECoMMENDING TO ANOTHER PARTY ANY TAX-RELATED TRANSACllON OR MATrER 
ADDRESSED _IN. 

CONFIDENTIALlT'It NOTIC);; 
The documents accompanying this tacsimile tn'll1BIllission may contain confidGntiaI infbrmatiott wbich is legally privileged. The 
information is intended only fOT tho use of the recipient named a.oove. If you have ~ved this facsimile in mw. pJease immediately 
notify us by teJep110ne to a:rrange forrcWm of the ortl;?rnll documents to Wi'J and you arc hereby notified that any dlsclosure, copying, 
distributiQll or the taking of.a:ny action iII relianoe on The contenrs of this facsimile in1bnnation is :strictly prohibited. 

If you do not receive all pages, please call Cherie Zalstein at 972-419-8360 ASAl'. Thank you. 
4988575VJ rnx,Jetlnings20!2-0l-IO EXHIBIT 
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NO. PR-1l-3238·3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

STEPHEN HOPPER and LAURA WASSMER (collectively "Heirs") file this Second 

Amended Motion for Partial Summary Judgment and in support therefore would respectfully 

show as follows: 

I. 

RELIEF REQUESTED 

The Heirs respectfully request that the Court enter II summary judgment declaring the 

following: 

(1) The Independent Administrator must seek a partition and distribution of the Estate 

under Texas Probate Code Section 150, since the Heirs and Mrs. Hopper have not 

reached agreement on how the assets are to be distributed; 

----------------------------------~~ STEPHEN HOPPER'S AND LAURA WASSMER'S 6 

SECOND AMEN OED MOTION FOR PARTIAL SUMMARy JUDGMENT i 
EXHIBIT 

PAGE 1 F-l 
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understand that the Plaintiff and/or the bank now contends that these distributions were 

effectively "consented" to by me. I was never asked to "consent" to any distribution and at no 

time did the bank or any of its representatives advise me that these prior distributions would or 

might leave the estate under administration with too few assets to accomplish a balanced 

distribution. taking into account the award of Robledo to Plaintiff. Additionally, I never 

consented to any undivided interest distribution nor was I informed by the bank that the 

distributions were being made were unlawful or could later prejudice how Robledo and other 

estate assets would be partitioned and distributed. Neither the bank nor any of its representatives 

ever informed me that Texas law provided for a process of partition and distribution of the 

Hopper estate which would have included the Robledo home: As an heir of the estate, I will be 

unfuirly treated if Plaintiff and we receive an undivided interest in the Robledo property. 

And further affiant sayeth not. 

4980752vl Affidavit - Hopper. S 
AFFIDAVIT OF STEPHEN B. HOPPER 

,-1- ,,-L 'I rl' II' 'r." 

Notary Public in and for the State of Texas 
!) Id«t.d""'O-

PAGE 2 

" , ... ., ." , , "" ~ ... 
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CAUSE NO. PR-1l-3238-3 

IN RE: ESTATE OF § INTHEPROBA;llt~n 
MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

VS. 

JPMORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and 
LAURA WASSMER, 

§ 
§ 

1"1_ § 
.c" ''1'" 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

NO.3 

JOHN 
COUN 

DALLA 

Defendants. 
§ 
§ DALLAS COUNTY, TEXAS 

NOTICE OF ENTRY OF APPEARANCE OF 
PROFESSOR THOMAS M. FEATHERSTON. JR. 

The below referenced counsel hereby appears on behalf of Plaintiff Jo N. Hopper, an 

interested person in the referenced Cause No. PR-II-3238-3, and hereby enters his appearance and 

requests that all notices given or required to be given in this litigation proceeding and all papers 

served or required to be served in this probate proceeding, be also given to and also served upon him 

as one of Plaintiffs attorneys-of-record, as follows: 

(Professor) Thomas M. Featherston, Jr. 
3701 Chateau Avenue 
Waco, Texas 76710 

State Bar No. 06872200 

NOTICE OF APPEARANCE OF THOMAS M. FEATHERSTON, JR. PAGEl 
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This request encompasses all notices and pleadings including, without limitation, motions, 

pleadings, requests, applications, notices of any orders and any other documents brought before this 

Court, whether fonnal or informal, wrilien or oral, or transmitted or conveyed by mail, delivery, 

telephone, facsimile, telegraph, telex, email or otherwise, which affect or seek to affect the above 

probate proceeding. 

NOTJC:E OF APPEARANCEOFTnoM'AS M. fEATHERSTON, In. 

Respectfully submitted, 

ERHARD & JENNINGS, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 7520) 
(214) 0-4001 
F . ( ) 871-1655 

and-

THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

BY:~~~~~~~~~~~L~n\ 
Michae 
State Bar No. 08267500 
Janet P. Strong 
State Bar No. 19415020 

- and-

}'AGE'J. 
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By: P;~"""!> \NI 1-id..f.·slvNl 
Thomas M. FEllltherston, Jr. p--
3701 ChatEllluAvenue 
WacQ, Texas 76710 
State Bar No. 06872200 

ATTORNEYS FOR JO N. HOPPER 

NOTJCE OF ApPEARANCE OF THOMAS M. FJ.;ATHERSTON~ JR. PAG~3 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
sent via facsimile to counsel for the Independent Administrator and Bank, Thomas H. Cantril! and 
John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, and to 
Defendants Stephen Hopper and Laura Wassmer, via their counsel Gary Stolbach, Mark Enoch and 
Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, Suite 500, Dallas, Texas 75254, 
and, their counsel, Stanley Johanson, 727 East Dean Keeton Street, Austin, Texas 78705 on the 20th 

day of January, 2012. 

NOTICE OF APPEARANCE OF THOMAS M. FEATHERSTON, JR. PAGE 4 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF D ;J~::rINIrHEPROBATEC 
§ MAX D. HOPPER, 
§ 

DECEASED § 

JO N. HOPPER, § NO.3 
§ 

Plaintiff, § 
§ 

v. § 

JP MORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA S. WASSMER, 

§ 
§ 
§ 
§ 

Defendants. § DALLAS COUNTY, TEXAS 

JPMORGAN CHASE BANK, N.A. 'S RESPONSE TO 
JO HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT AND 

STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED MOTION 
FOR PARTIAL SUMMARY JUDGMENT 

JPMorgan Chase Bank, N.A. ("JPMorgan"), in it capacity as the Independent 

Administrator (the "Administrator") of the Estate of Max D. Hopper (the "Estate") and 

JPMorgan Chase Bank, N.A., in its corporate capacity (the "Bank") I file this Response to Jo 

Hopper's Motion for Partial Summary Judgment ("Mrs. Hopper's Motion") and its Response to 

Stephen Hopper's and Laura Wassmer's Second Amended Motion for Partial Summary 

Judgment ("Children's Motion"), as follows: 

Introduction 

The Plaintiff Jo Hopper ("Mrs. Hopper") and her step-children, the Defendants Stephen 

Hopper and Laura Wassmer (the "Children"), vehemently disagree with each other about the 

I The relief requested in Mrs. Hopper's Motion and the Children's Motion only relates to the Administrator rather 
than to JPMorgan Chase Bank, N.A., in its corporate capacity. However, to the extent that any relief sought by the 
movants purports to be against the Bank, including with respect to the Children's Fifth request for declaratory relief, 
the Bank joins in this Response. 

JPMORGAN CHASE BANK. N.A.'S RESPONSE TO JO HOPPER'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED 
MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 1 
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steps the Administrator has previously taken, as well as those that it can and should take with 

respect to the distribution of the assets the Administrator has not yet distributed to them. Most of 

the controversy centers around the house and real property at 9 Robledo Drive, Dallas, Texas 

75230 (the fee interest in that property is referred to in this Response as the "Robledo Property"). 

The primary issues revolve around the Administrator's right (or authority) to distribute property 

(including the Robledo Property) in undivided interests and, conversely, its duty to seek a court-

supervised partition. The disagreement has resulted in a barrage of accusations, and now this 

lawsuit. (Mrs. Hopper's Motion and the Children's Motion are but two examples of the over-

heated and uunecessary rhetoric this matter has generated.) The Administrator, finding itself 

caught in the middle of this disagreement between these family members, has filed a counter-

claim and cross-claim for declaratory judgment in this action seeking this Court's guidance on its 

rights and duties so that the administration can be brought to an appropriate conclusion. 

Mrs. Hopper now moves for summary judgment on several of the questions the 

Administrator has raised with the Court in its request for declaratory judgment. The 

Administrator disagrees with several of Mrs. Hopper's and the Children's legal arguments (and 

with all of the accusations of misconduct and bad motives on the part of the Administrator). 

However, the Administrator's goal is to find, with the Court's guidance, the correct answers to 

the questions it has raised. To that end, the Administrator has set forth below its analysis of the 

relevant, and often-times inconclusive, legal authorities. 

Mrs. Hopper and the Children each move for summary judgment on their own requests 

for declaratory relief. Some of Mrs. Hopper's requests for declaratory relief are particularly 

puzzling because there is no dispute about them and, therefore, they are not the proper subject of 

a request for declaratory judgment. The other declarations Mrs. Hopper seeks and the ones 

JPMORGAN CHASE BANK. N.A.'S RESPONSE TO JO HOPPER'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED 
MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 2 

..::T 
CO") 

o 

32



sought by the Children are in conflict with one another (and with those sought by the 

Administrator), but touch on overlapping issues. Because of that overlap, the Administrator will 

address both motions in this response. The Administrator disagrees with both Mrs. Hopper's and 

the Children's legal arguments regarding the "clear" state of Texas law, based on the legal 

authorities set forth below. However, the Administrator is simply looking to the Court for 

assistance in determining the legally correct answers to any legitimate controversies raised by the 

various requests for declaratory relief, after a full presentation of the legal authorities. 

Factual and Procedural Background 

The facts set forth below are either based on uncontested facts contained in Plaintiff s 

First Amended Original Petition (the "Amended Petition"), the Affidavit of Susan Novak in 

Support of Independent Administrator's Response to Motions for Partial Summary Judgment 

("Novak Affidavit") filed concurrently with this Response, or the Proof of Notice to Secured 

Creditor ("Proof of Notice") filed on September 27, 2011 and attached to this Response as 

Exhibit A. 

I. Mr. Hopper died intestate on January 25, 2010. Amended Petition ~ n.E. He was 

survived by his wife, Mrs. Hopper, and his two children from a prior marriage, Laura Wassmer 

and Stephen Hopper. [d. ~ I.C.2. 

2. Mr. and Mrs. Hopper resided at 9 Robledo Drive, Dallas, Texas 75230 (the 

"Robledo Property"). Id. ~ II.B.4. Upon Mr. Hopper's death, Mrs. Hopper asserted her 

constitutional homestead right of use and occupancy in the Robledo Property. [d. Because Mr. 

Hopper left no will, the title to the Robledo Property-the interest in fee simple-passed one-half 0 

If") 

to Mrs. Hopper and one-half to the Children. It is this fee that is burdened by Mrs. Hopper's If") 

constitutional homestead right of use and occupancy (the "Homestead Right"). 

JPMORGAN CHASE BANK. N.A.'S RESPONSE TO JO HOPPER'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED 
MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 3 

o 
o 
0' 

33



3. In her Motion, Mrs. Hopper defines the capitalized "Homestead" to refer to "land 

and buildings" and "the house," while using the un-capitalized "homestead" to refer to "the 

Constitutional [sic] right of homestead in Texas." See Mrs. Hopper's Motion at 2. However, 

after defining the terms in that manner, Mrs. Hopper uses the terms interchangeably, creating 

considerable confusion throughout her Motion. See id. at 3 ("use and occupancy in the 

homestead") ("homestead rights in her Homestead"); at 28 ("the Texas Legislature uses the word 

'homestead' to mean the entire property"). 

4. Consistent with the terminology employed by the Texas Supreme Court, and for 

clarity, the Administrator will differentiate between the constitutional "Homestead Right" of use 

and occupancy, and the "Robledo Property" which is the fee interest burdened by the Homestead 

Right. See Laster v. First Huntsville Properties Co., 826 S.W.2d 125, 129 (Tex. 1991) (referring 

to the "homestead right"). 

5. During approximately the first year of the administration, the Administrator had 

over $20 million in cash and other financial assets under administration, consisting of Mr. 

Hopper's separate and community interest in probate assets and Mrs. Hopper's one-half 

community interest. Novak Affidavit ~ 2. Throughout the administration of the Estate, 

attorneys representing the Children and attorneys representing Mrs. Hopper have communicated 

with the Administrator, and/or with the Administrator's counsel at Hunton & Williams LLP, 

about their respective clients' interests. Those counsel have been, at various times, Michael 

Graham and James Jennings for Mrs. Hopper, and John Round, Lyle Pishny, Scott Weber and 

Gary Stolbach for the Children. Id. ~ 3. 

6. At the insistence of Mrs. Hopper and the Children, and their respective attorneys e:; 
C> 

at the time, the Administrator distributed approximately $20 million in assets to Mrs. Hopper and C> 
C> 

JPMORGAN CHASE BANK, N.A.'S RESPONSE TO JO HOPPER'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED 
MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 4 
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the Children during the period June 2010 to June 2011. Id. ~ 4, Exhs. 1 - 12. Since July 2011, 

the Administrator also has made distributions to the Children, which at their request were paid 

directly to their counsel, to pay attomeys' fees and expenses charged to the Children by Mr. 

Stolbach's firm. Id. ~ 4, Exhs. 13 - 16. 

7. By July 2011, the primary undistributed assets remaining consisted of (a) the 

Robledo Property, with an appraised value of $1,935,000, and a resulting equity after reducing 

its value by mortgage indebtedness, of approximately $800,000;2 (b) the Robledo Property's 

furnishings; (c) a large collection of golf putters (approximately 6,700) amassed by Mr. Hopper, 

with an appraised value of approximately $300,000 (including Mrs. Hopper's community 

interest); (d) a wine collection, with an appraised value of approximately $150,000 (including 

Mrs. Hopper's community interest); (e) Mr. Hopper's separate property valued at approximately 

$120,000, including real property located in east Texas; and (f) liquid assets of approximately 

$3,465,000, together with a portion of Mrs. Hopper's community interest in assets that had not 

been distributed. Id. ~ 6. 

8. A controversy has now arisen regarding whether or how the Administrator should 

distribute the Robledo Property. Contrary to the over-the-top rhetoric in Mrs. Hopper's Motion, 

the Administrator has never attacked Mrs. Hopper's Homestead Right, sought to convey it, or 

tried to force her to purchase it, and her Motion cites no evidence that the Administrator has ever 

done so. 

9. Rather, in July 2011, the Administrator through its counsel communicated its 

intention to convey the Robledo Property in undivided interests of 50% to Mrs. Hopper and 25% 

2 The Administrator has given the notice to the mortgage holder required under Texas Probate Code §295(a}, and 
more than six months have expired since letters of administration have been issued to the Administrator and more 
than four months have expired since the giving of such notice. See Exh. A, Proof of Notice 112. 

JPMORGAN CHASE BANK, N.A.'S RESPONSE TO JO HOPPER'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED 
MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 5 
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each to the Children, all subject to the existing mortgage and Mrs. Hopper's Homestead Right. 

Id. ~ 6, Exhs. 17-19. Gary Stolbach, as counsel for the Children, objected to that proposed 

conveyance. ld. ~ 6, Exhs. 17,19. At the request of the Administrator's counsel, Mr. Stolbach 

submitted a memorandum setting out the Children's position concerning a distribution of 

Robledo in undivided interests. Id. ~ 6, Exh. 20. That memorandum, dated July 25, 2011, set 

out the following conclusions: 

a. The Bank's proposed distribution is a breach of fiduciary 
duty which would violate provisions of the Texas Probate Code ("TPC") 
and considerably harm the Children financially. (All "section" references 
in this memorandum are to the TPC.) 

b. Section 150 provides that the Bank must partition this 
Estate under judicial supervision, including the Residence. Such a 
partition will result in the Residence being allocated to Jo, as part of her 
one-half interest in CP, and other assets, of similar value, being allocated 
to the Children. 

c. The partition described in 2, above, does not prejudice J 0 as 
to her homestead rights. Receiving the fee ownership of the Residence as a 
distribution, she is not hindering any of her homestead rights. 

Id. ~ 6, Exh. 20 at 2-3. 

10. Tom Cantrill circulated to counsel for the Children and Mrs. Hopper a 

memorandum dated September 1, 2011 setting out the results of his legal research concerning 

distribution in undivided interests and partition. Id. ~ 7, Exh. 21. In his transmittal email, Mr. 

Cantrill said in part: 

I am attaching to this email a memo setting forth our research 
conclusions relating to an independent administrator's 
distributional authority. We welcome your responses if you 
believe there are authorities we have failed to consider, or if you 
believe the authorities we have considered should be interpreted in 
a manner that conflicts with our conclusions. We hope that all of 
us can come to a uniform conclusion as to the guiding principals 
that we should follow. 
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Id. 

II. The Administrator's counsel also asked Mrs. Hopper's counsel for written 

research regarding the issue of partition of the Robledo Property. A memorandum from Tom 

Cantril! reflecting such a request is attached as an exhibit to Mrs. Hopper's Motion. See Mrs. 

Hopper's Motion, Exhibit B-1, n.!. The Administrator did not see any such written research 

from Mrs. Hopper's counsel outside of the litigation context. Novak Affidavit ~ 8. 

12. The Administrator decided not to proceed with the distribution of the Robledo 

Property but instead to seek guidance from this Court concerning the relevant legal issues. !d. 

Objections 

Before addressing the legal arguments relied on by Mrs. Hopper and the Children in their 

respective Motions, the Administrator and the Bank object to the numerous "factual" assertions 

in the Children's Motion, which are utterly lacking in any evidentiary support, including the 

following: 

I. "The Bank changed its legal position a number of times as it became 
increasingly untenable, but always clung to the same refuge--that the law is 
allegedly unclear." 

Children's Motion at 4. There is no evidence of the Administrator changing its legal position "a 

number of times." 

2. "The Heirs have attempted to reach agreement on how the assets should be 
distributed, but to no avail (largely because of the improper positions being 
taken by the Bank and Mrs. Hopper on how Robledo should be distributed)." 

Id. at 7. There is no evidence that the Children have attempted toreach agreement or, if they did 

but failed, that the failure was caused by anyone other than the family members. 

3. "The Bank later received a letter from Professor Stanley Johanson, to the same 
effect." 
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ld. at 12. There is no evidence that the Administrator received such a letter while the issue was 

being debated, as the Children's Motion asserts. 

4. "The Heirs have incurred substantial damage trying to rectify the Bank's errors. 
Mrs. Hopper has likely suffered similarly. The Bank has been steadfast in 
refusing to correct its mistakes." 

ld. at 12. There is no evidence of damage or mistake, or a refusal to be reasonable. 

5. "What is ironic about the Bank's position is that the beneficiaries have failed to 
agree to a fair distribution of the Hopper Estate in large part because of the 
Bank's fiduciary blunders." 

ld. at 18. This allegation has no factual support in the record. 

None of these "factual" assertions are supported by any evidence. They should carry no 

weight in the summary judgment analysis. 

Special Exception 

The Administrator and the Bank specially except to the Children's allegation that "the 

improperly distributed assets should be returned to the Estate, to be included in a Section 150 

partition, or the Bank should ay (sic) damages to the Heirs." Children's Motion at 37. Stephen 

Hopper and Laura Wassmer have not plead a claim upon which damages can be based and their 

apparent effort to obtain a summary judgment for declaratory relief that they are entitled to 

damages is an improper use of the Uniform Declaratory Judgments Act, TEX. ClY. PRAC. & 

REM. CODE .§37.002 et seq. The Administrator and the Bank request that the Court sustain this 

special exception by separate order at, or prior to, the summary judgment hearing, striking this 

allegation from the Children's Motion. 

Argument and Authorities 

Mrs. Hopper and the Children contend that Texas law is clear regarding whether the 

Administrator must distribute Estate property in undivided interests (including the Robledo 
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Property); or seek a partition of the Robledo Property subject to the Homestead Right. However, 

their respective interpretations of that "clear" Texas law are remarkably different, and their views 

of the correct outcome under this "clear" Texas law are at polar extremes. The Administrator, 

confronted with these parties' strongly held and stridently stated views, and the body of Texas 

law that is subject to different interpretations, now seeks this Court's guidance and presents its 

own views on the issues raised by Mrs. Hopper's and the Children'S Motions. 

A. The Declaratory Judgment Procedure 

The declaratory judgment statute, Texas Civil Practice and Remedies Code § 37.001 et 

seq., provides the appropriate vehicle for the Administrator to obtain the guidance needed under 

these circumstances. In relevant part, it provides: 

SEC. 37.005. DECLARATIONS RELATING TO TRUST OR ESTATE. A 
person interested as or through an executor or administrator, including an 
independent executor or administrator ... in the administration of a trust or of the 
estate of a decedent ... may have a declaration of rights or legal relations in 
respect to the trust or estate: 

(2) to direct the executors, administrators, or trustees to do or abstain 
from doing any particular act in their fiduciary capacity; 

(3) to determine any question arising in the administration ofthe trust or 
estate, including questions of construction of wills and other writings; or 

(4) to determine rights or legal relations of an independent executor or 
independent administrator regarding fiduciary fees and the settling of accounts. 

TEX. CIV. PRAC. & REM. CODE § 37.005. 

Mrs. Hopper's Motion contains at least two flaws in its analysis under the declaratory 

judgment statute. First, it make numerous misguided attacks on the Administrator for seeking a 

declaration of its "rights," contending, among other things, that the Administrator is but a servant 

and has no rights. See, e.g., Mrs. Hopper's Motion at 2 I ("Of course the Bank has no rights at all 

in this matter, at best it may have some alleged authority"); at n.2 I ("Of course the Bank seeking 

its rights declared - when it has none - is exactly indicative of the Bank's whole mistaken 
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perspective."). Conversely, her Motion later concedes that "the Bank is granted certain rights 

under the Texas Probate Code." ld. at 25-26. This entire discussion of "rights" versus 

"authority" is inconsequential, a distinction without a difference. Because Section 37.005 

specifically refers to a declaration of "rights," the Administrator will use that tenn for 

consistency. 

Second, when addressing Mrs. Hopper's requests for declaratory relief, both Mrs. 

Hopper's Amended Petition and her Motion fail to recognize a fundamental requirement of a 

request for declaratory judgment-the existence of a controversy. "A declaratory judgment is 

appropriate only if a justiciable controversy exists as to the rights and status of the parties and the 

controversy will be resolved by the declaration sought." Bonham State Bank v. Beadle, 907 

S.W.2d 465, 467 (Tex. 1995). "To constitute a justiciable controversy, there must exist a real 

and substantial controversy involving genuine conflict of tangible interests and not merely a 

theoretical dispute." ld. A controversy does not exist, and never has existed, on the following 

declarations sought by Mrs. Hopper in her Motion: 

1. That the residence of Decedent Max Hopper and Jo Hopper ("Surviving 
Spouse '') located at 9 Robledo Drive, Dallas, Texas, was the community 
property of Decedent and Surviving Spouse prior to Decedent's death. 
[Petition, para. "C.1 ", at p. 31j. 

Mrs. Hopper's Motion at 38. The Administrator does not dispute this point. 

3. That since the Residence was their community homesteati, and since 
Surviving spouse has elected to maintain the Residence as her Homestead, 
Surviving Spouse has the exclusive right of use and possession thereof and the 
Defendant Stepchildren's interest therein is subject to her exclusive right of 
use and possession. [Petition, para "C.3" a p. 31j. 

ld. at 39. The Administrator does not dispute this point. 

3 Again, Counsel for Mrs. Hopper's use of homesteadIHomestead creates untold confusion. In responding, the 
Administrator will differentiate between the Homestead Right and the Robledo Property. 
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7. That the Surviving Spouse has not requested of the Court a non-pro rata 
partition of community property between the Surviving Spouse and the 
Decedent's Estate as set forth in § 385 of the Texas Probate Code - nor has 
the Surviving Spouse requested a partition of any kind of the Homestead. 
{Petition, para. "C.ll ", at p. 33]. 

[d. at 40. The Administrator does not dispute this point, which is simply a matter of fact. 

The Administrator has thus far seen nothing indicating that the Children dispute any of 

these points. These points are not in controversy and never have been. Therefore, Mrs. 

Hopper's requested declarations number one, three, and seven are not appropriate for declaration 

by the Court because they do not represent a "justiciable controversy." Mrs. Hopper's request 

for summary judgment on these declarations must be denied. (In Part C. below, the 

Administrator will address Mrs. Hopper's other requests for declaratory relief on which she 

seeks summary judgment.) 

B. The Declarations Sought by the Administrator 

Mrs. Hopper moves for summary judgment on four of the declarations sought by the 

Administrator in its counterclaim. Mrs. Hopper's Motion at 20-38. Mrs. Hopper's contentions 

and the Administrator's response for each declaration are discussed below. While the Children 

have not moved for summary judgment on the declarations sought by the Administrator, many of 

the declarations the Children seek involve the same legal issues. Because these same legal issues 

are addressed in both Mrs. Hopper's and the Children's Motions for summary judgment, the 

Administrator will discuss the legal authorities and Mrs. Hopper's and the Children's legal 

arguments in the context of the Administrator's declarations. After a full discussion of the law 

and arguments, the Administrator will respond specifically to each declaration sought by Mrs. 

Hopper and the Children in their Motions. 

I. The Administrator's First Request for Declaratory Relief. 

CD 
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First, the Administrator seeks a declaration of its right to distribute the 
Robledo Property in undivided interests, subject to the Homestead Right and 
the existing mortgage indebtedness, because such a distribution does not 
constitute a "partition" prohibited by section 284 of the Code. 

Administrator's Counterclaim at 8, Mrs, Hopper's Motion at 20. Mrs. Hopper opposes the 

requested declaration, though it could accomplish, if the Administrator were to act pursuant to 

this authority to make a distribution in undivided interests, exactly the result that Mrs. Hopper is 

arguing for - ownership in undivided interests by Mrs. Hopper and the Children in the Robledo 

Property (it is the Children who oppose undivided interests). Mrs. Hopper argues syllogistically 

that the Administrator's decision to distribute, or not to distribute, Estate property in undivided 

interests would give the Administrator the power to create interests in Estate property, and she 

contends the Administrator does not have the power to create property interests. Mrs. Hopper 

argues at length that the Administrator can do nothing except release possession of property to 

Mrs. Hopper and the Children, which results in undivided ownership interests in the released 

property. See Mrs. Hopper's Motion at 20-28. However, contrary to Mrs. Hopper's assertions, 

nowhere does the Administrator assert or imply that it has discretion to "create or not create" 

such interests. ld. at 22, 26. Indeed it cannot create interests in property that do not already 

exist. But it can administer Estate property, and through the course of administration it may sell 

property if there is an administrative need to do so, seek a partition of property, or distribute 

property in undivided interests. Mrs. Hopper's argument understates the powers of an 

administrator. 
en 
tn 

Under Mrs. Hopper's theory, upon the payment of debts, the Administrator's right to I.J') 

possession ends and the Administrator "must merely transfer physical possession of the property 

to the Plaintiff." ld. at 26. Thus, "upon close of the administration, the Widow and the 
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distributees are entitled to their respective one-half interests in each and every fonner community 

probate asset." !d. This view does not take into account the administrator's ability to use Mrs. 

Hopper's "now separate property" (whether "vested" or "retained") to pay debts, claims, and 

expenses of the estate that are properly attributable to her, or to sell property to prevent waste in 

its role as a fiduciary. See Smith v. Hodges, 294 S.W.3d 774, 778 (Tex. App.-Eastland 2009, no 

pet.). Her view also ignores that the Administrator is. charged with possessing legal title to all 

assets in order to deal with potential creditors of the estate, and then re-titling those assets, as 

necessary, upon distribution. Further, as discussed below, Mrs. Hopper's arguments also 

overlook the Administrator's ability under Section 150 of the Texas Probate Code ("TPC") to 

seek a partition. Regardless, Mrs. Hopper appears to want a distribution in undivided interests 

(despite her laborious discussion about vested interests), and that is exactly what is contemplated 

under the above declaration. 

Of course, the reason the Administrator is seeking such a declaration is that the Children 

contest distribution in undivided interests, arguing that the "proposed distribution [in undivided 

interests] is a breach of fiduciary duty which would violate provisions of the [TPC] and 

considerably hann the Children financially." Novak Affidavit, ~6, Exh. 20 In their own Motion, 

the Children contend that the "assets must be partitioned and distributed under TPC Section 

150." Children's Motion at 6. Thus, just as Mrs. Hopper implicitly contends the Administrator 

must distribute in undivided interests, the Children argue just the opposite, that the Administrator 

must seek a partition under Section 150. The Children's Motion contends that this result is 

"completely clear," and that "the Bank pretends that the law is unclear." Children's Motion at 5. 

However, the Children provide no case law to support this "clear" result. They cite only to a 

"leading secondary authority:" 18 Woodward & Smith, Texas Practice, Partition and Distribution 
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§1059, which states "[t]here is no authority for the distribution of undivided interests; however if 

the distributees are agreeable, property is often divided without a partition." The authors do not 

cite to any case (or any other authority) for this proposition. With due respect to Woodward and 

Smith, however "leading" this practice guide may be, it is still "secondary." The Administrator 

remains bound by Texas statutes and case law, and while such a treatise may be instructive, it is 

far from decisive. 

Caught in between these positions regarding distribution in undivided interests or seeking 

partition, the Administrator simply seeks judicial guidance on whether it may do either. The 

Administrator believes it has the authority to make a distribution in undivided interests or to seek 

a partition, but admits that the case law is not clear. The following authorities may be helpful to 

the Court in construing the Administrator's rights and obligations in this context. 

a. The Purpose of an Independent Administration 

The purpose of independent administration under Section 145 of the Texas Probate Code 

("TPC") is to "free an estate of the often onerous and expensive judicial supervision [ofa court], 

and in its place, to permit an executor, free of judicial supervision to effect the distribution of an 

estate with a minimum of cost and delay." Corpus Christi Bank & Trust v. Alice Nat'l Bank, 444 

S.W.2d 632,634 (Tex. 1969). Thus, an administrator is given wide latitude by the TPC. 

In order to "effect the distribution" of the estate, Section 150 of the TPC provides 

SEC. 150. PARTITION AND DISTRIBUTION OR SALE OF PROPERTY INCAPABLE OF 
DIVISION. If the will does not distribute the entire estate of the testator, or 
provide a means for partition of said estate, or if no will was probated, the 
independent executor may file his final account in the county court in which the 
will was probated, or if no will was probated, in the county court in which the 
order appointing the independent executor was entered, and ask for either 
partition and distribution of the estate or an order of sale of any portion of the 
estate alleged by the independent executor and found by the court to be incapable 
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of a fair and equal partition and distribution, or both; and the same either shall be 
partitioned and distributed or shall be sold, or both, in the manner provided for the 
partition and distribution of property and the sale of property incapable of division 
in estates administered under the direction of the county court. 

TEx. PROB. CODE § 150. From the text of the statute, the administrator "may" ask for "partition 

and distribution." Such permissive language leads to the conclusion that the decision to do so is 

left with the Administrator, under the broad powers discussed above. 

Thus, the purpose of an independent administration and the text of Section 150 stand in 

opposition to Mrs. Hopper's contention that nothing is to be done, that the Administrator has no 

authority to effect a distribution because ownership in each asset has already vested. But, that is 

not to say that the Children are correct in the contention that the Administrator must seek a 

judicial partition. 

b. The Power to Distribute in Undivided Interests 

There are a number of cases that suggest an independent executor (and by necessary 

inference, the Administrator) can distribute estate property in undivided interests, by holding that 

the executor cannot partition the estate on its own, forcing the division of undivided interests in a 

manner that gives a specific part thereof to one beneficiary (selected and designated by the 

independent administrator at his mere will and pleasure), and assets of a comparable value to 

another beneficiary. Clark v. Posey, 329 S.W.2d 516 (Tex. Civ. App.-Austin 1959, writ ref'd 

n.r.e.); Gonzalez v. Gonzalez, 469 S.W.2d 624 (Tex. Civ. App.-Corpus Christi 1971, writ ref'd 

n.r.e.); McDonough v. Cross, 40 Tex. 251 (1874); Smith v. Hodges, 294 S.W.3d 774 (Tex. App.-

Eastland 2009, no pet.); Terrill v. Terrill, 189 S.W.2d 877(Tex Civ.-San Antonio 1945, writ 

ref' d). 

Terrill v. Terrill, 189 S.W.2d 877 (Tex Civ.-San Antonio 1945, writ refd) is the case 

most cited for the proposition that an independent executor cannot make its own determination of 
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how specific assets will be allocated between percentage owners of an undivided estate. In 

Terrill, the three heirs under the will agreed to a three way division of real property. Id. at 879. 

The court found nothing wrongful in the executor's actions in honoring the agreement of the 

beneficiaries, but did find that by effecting the agreed distribution the executor was acting 

beyond his power as executor, stating: "[t]he power of an independent executor to distribute an 

estate does not include the right to partition undivided interests." Id. 

In Clark v. Posey, 329 S.W.2d 516 (Tex. Civ. App.-Austin 1959, writ refd n.r.e.), no 

express authority to make a partition was granted by the will, and the residuary estate was to be 

divided in one-third and two-thirds shares. Id. at 518. The residue to be divided consisted of 

real and personal property, but the will was silent as to specific property allocations. Id. The 

executor (one of two beneficiaries) proposed to give cash in lieu of property to an adopted 

daughter, and property to herself. Id. The adopted daughter challenged this proposed 

distribution, and the court ruled the proposed non prorata division was not a permissible action 

by the executor (absent agreement by the beneficiaries). Id. 

The court noted that "[i]t is beyond the power of the court to compel the independent 

executor to take advantage of the statutes providing for the partition of estates administered 

independently of the courts; but they are there for his use and benefit .... " Id. at 519 (quoting 

City Nat'l Bank v. Penn, 92 S.W.2d 532, 535 (Tex. Civ. App. 1936». However, the court went 

on to say that the foregoing rule had no application to this case "because the executrix attempted 

to make a partition and distribution of the estate independently of the statute." Id. Finally, the 

court stated "we think the executrix was not authorized to determine the money value of the 

'residue' of the estate ... and thereby require [the adopted daughter] to accept such money in 

lieu of her undivided interest in real property." Id at 519. 
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The court in Clark did not expressly hold that an independent executor has the power to 

distribute property in undivided interests. However, the implication cannot be dismissed. The 

court did expressly hold that the statutory process of partition is permissive, in that the court 

cannot "compel an independent executor to take advantage of' it. Thus, the independent 

administrator has a choice between using the statutory partition process, or not (distributing by 

some other alternative). If it is beyond the power of an independent executor to determine its 

own "partition" of the estate into percentages "in lieu of undivided interests", one might 

conclude that the only other alternative is to distribute in undivided interests. 

Similarly, in Gonzalez v. Gonzalez, 469 S.W.2d 624 (Tex. Civ. App.-Corpus Christi 

1971, writ refd n.r.e.), the decedent left a valid will, but it did not give the executor authority to 

partition the devised real property between the seven heirs. Id. at 629. One of the sons of the 

decedent asserted the right to partition real property between himself and the other six heirs (he 

contended the will granted such authority, but the court found to the contrary). Id. at 630. The 

court went on to find that "it is well established that the power of an executor to distribute an 

estate does not include the right to partition undivided interests." Id. (citing Terrill v. Terrill, 189 

S.W.2d 877 (Tex Civ.-San Antonio 1945, writ refd)). The court also quoted from McDonough 

v. Cross, 40 Tex. 251 (1874); 

"It can hardly be thought the executor is authorized by such will to 
change the devise of the testator from an undivided part of the estate into a 
specific part thereof, selected and designated by him at his mere will and 
pleasure. . .. Nor do we see that the settlement of the estate requires that he 
determine for the devisees whether they shall accept the money value of their 
interest in the land devised, or an undivided interest in the land itself." 
Opinion on rehearing, Justice Moore, 268-269. 

Id. at 630. The wording of the last sentence also creates confusion. It is unclear if the court 

meant that an executor cannot make the decision between "money value or undivided interest" 
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for an heir (simply consistent with Clark and Terrill), or whether this meant an executor cannot 

make the decision to distribute money value and also cannot make the decision to distribute in 

undivided interests. It is clear that Gonzalez and McDonough also hold that an independent 

executor can not "at his mere will and pleasure" decide how to partition undivided interests 

between beneficiaries. 

In In re Estate of LeWis, 749 S.W.2d 927 (Tex. App.-Texarkana 1988, writ denied), the 

court determined that the wording of the will created two equal life estates in undivided interests, 

not a testamentary trust, and thus there was no impediment to distribution and closing the estate. 

Id. at 931. In this context, the court made the following statement: 

Distribution is not the same as partition. [citing Gonzalez, supra, and 
Terrill, supra). And a distribution, which is merely the delivery of interests 
devised by a will to those entitled to them, free of control of the estate's 
representatives, does not constitute an invasion of the corpus. 

Id. Because Gonzalez and Terrill expressly hold that an executor has no authority to effect a 

partition of undivided interests, this language suggests that under those cases, distribution of 

undivided interests is permissible. 

The most recent case on point is Estate of Spindor, 840 S. W. 2d 665 (Tex App.-Eastland 

1992, no writ), which is the only reported case found that affirmatively states whether an 

executor can make distributions in undivided interests. In Spindor, there were two estates 

(husband and wife) under administration of the same executor. Id. at 665. The executor made a 

decision as to how the estates should be distributed, and filed an application to have his proposed 

partition approved (because he asserted he had the authority to do so under the two wills), or 

alternatively for the court to order a partition in the event the court were to find that he lacked the 

authority to do so. Id. at 665-66. The district court found that the wills did not grant the 

authority to partition, and held: 
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the independent administrator does not have the power to make such partition, but 
must either distribute the estate in undivided shares or request its partition and 
distribution as provided by Section 150 of the Probate Code. 

ld. at 666 (emphasis added). On appeal and rehearing, the Eastland Court of Appeals accepted 

the argument of the appellant that both wills told the executor "to divide my estate" and that the 

intent was clear that the decedents did not want the property to remain undivided. [d. at 667. 

Because of the clear language of the wills reflecting the intention that the estate be divided, the 

Court reformed the judgment of the trial court to delete the reference to distribution in 

"undivided interests" in the above cited portion of its order. [d. Notably, the Court of Appeals 

did not state or imply that a distribution in undivided interests is improper in circumstances 

where a will does not specifically address division. Thus, without a will at all, no such intention 

could be present in an intestate independent administration, and distribution in undivided 

interests would presumably be proper. 

Thus, based on the general authority of independent administrators, the text of the 

partition statute, and the case law regarding distribution of undivided interests, it appears that 

both Mrs. Hopper and the Children may be incorrect in their assertions. The fact that Section 

150 concerning partition exists at all weighs against Mrs. Hopper's theory that the Administrator 

can do nothing but distribute the statutory undivided interests. The wording of the statute and 

the case law interpreting the same suggest that the Children are incorrect in their conclusion that 

the Administrator must seek a judicial partition, because distribution in undivided interests is 

permissive. 

The Administrator has been completely candid with counsel for both Mrs. Hopper and 

the Children in analyzing this issue, and willing to take into consideration any law and arguments 

that they may have. See Novak Affidavit ~ 7, Exh. 2l. As the briefing in this matter may 
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demonstrate, neither party was able to put forth compelling legal argument. Without clear 

precedent to follow, and given the opposing viewpoints, the Administrator seeks the above 

declaration in order to fulfill its fiduciary duties to both Mrs. Hopper and the Children by 

employing section 37.005 of the Texas Civil Practice and Remedies Code. Based on the 

foregoing authority, the Administrator believes it has the authority to decide whether to distribute 

in undivided interests or seek a partition. Therefore, summary judgment denying this declaration 

is improper, because Mrs. Hopper has not shown that it is incorrect as a matter oflaw. 

2. The Administrator's Second Request for Declaratory Relief. 

Second, the Administrator seeks a declaration of its right to partition 4 the 
entire Robledo Property (the real estate subject to the Homestead Right) to 
Mrs. Hopper in a section 380 partition action as part of the settlement and 
division of the community estate without violating fiduciary obligations owed 
to any of the Defendants. Assuming that the Robledo Property can be 
partitioned entirely to Mrs. Hopper, the Administrator also seeks a 
declaration of what value must be partitioned to Ms. Wassmer and Dr. 
Hopper in order to equalize the community property distributed.s 

Administrator's Counterclaim at 8, Mrs. Hopper's Motion at 29. This declaration is sought in 

tandem with the first declaration, in order to allow the Court to delineate the Administrator's 

authority regarding the two options: distributing in undivided interests or seeking a partition. 

Mrs. Hopper argues that this declaration should be denied, again on the basis that Mrs. Hopper's 

one-half interest in the Robledo Property is her "now separate property" which became so at the 

time of Decedent's death. Mrs. Hopper's Motion at 30. Mrs. Hopper claims that Sections 373-

382 (regarding partition) do not apply to her half of the Robledo Property, even though it is 

4 The Administrator has clarified this language in its Amended Counterclaim, restated as its "right to seek a partition 
of the entire Robledo Property." 

, Tbe Administrator does not seek a specific value determination, but rather a determination tbat the value to be 
partitioned to Ms. Wassmer and Dr. Hopper will be equivalent in fair market value to the Estate's community 
interest in the Robledo Property partitioned to Mrs. Hopper, which will not require any consideration of the effect of 
Mrs. Hopper's Homestead Right as an impairment to value. 
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subject to administration under Section 177, because it is not part of the "estate" as defined in 

TPC Section 3(1).6 Id. The Administrator acknowledges that Mrs. Hopper's statutory 

interpretation is certainly plausible. However, also plausible is the Children's contention that the 

term "estate," as used in Section 150 does include her half of the community because Section 3 

(definitions) begins with the preface "unless otherwise apparent from the context." TPC Section 

3; Children'S Motion at 20-21. Thus, the Children argue that the context of Section 150 makes 

apparent that "estate" as used therein includes Mrs. Hopper's half of the community. Neither 

Mrs. Hopper nor the Children cite case authority supporting their respective readings of the 

Code. Beyond these statutory arguments, the authorities regarding partition (below) suggest that 

the surviving spouse's half of the community is subject to partition under Section 150. 

Mrs. Hopper also claims that the Robledo Property cannot be partitioned at all under TPC 

Section 284 and the Texas Constitution because it is her homestead. Mrs. Hopper's Motion at 

28, n.40. Mrs. Hopper argues from the context of the statute that the Texas Legislature uses the 

term "homestead" in Sections 283-85 to prohibit partition of the entire property, not just the use 

and occupancy right. Again, while Mrs. Hopper's statutory interpretation is certainly plausible, 

she cites to no authority for such a reading, and the case law regarding partition (below) suggests 

that partition of the Robledo Property is permissible. 

All parties agree that the Texas Constitution and Probate Code expressly prevent partition 

of the Homestead Right. However, the cases discussed below reflect that the Homestead Right is 

separate from the underlying fee, and contrary to Mrs. Hopper's assertion, the underlying fee 

6 In the instant dispute, this assertion is limited to Mrs. Hopper's one-half of the Robledo Property, but such a 
finding by the Court would have extensive ramifications. To hold that the Administrator has no power to seek a 
partition regarding any of Mrs. Hopper's one-half of the community property would essentially decide all disputes 
regarding the form of distribution. 
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'. 

may be partitioned. The Administrator asks the Court to resolve whether the Administrator has 

the right to seek a partition of the Robledo Property, subject to the existing mortgage and the 

Homestead Right. Below are the authorities the Administrator believes are relevant. 

a, Authorities Regarding Partition of the Robledo Property 

The Texas Supreme Court has described the nature of the Homestead Right as follows: 

In Texas, the homestead right constitutes an estate in land. This estate is 
analogous to a life tenancy, with the holder of the homestead right possessing the 
rights similar to those of a life tenant for so long as the property retains its 
homestead character. Although the homestead estate is not identical to a life estate 
because one's homestead rights can be lost through abandonment, it may be said 
that the homestead laws have the effect of reducing the underlying ownership 
rights in a homestead property to something akin to remainder interests and 
vesting in each spouse an interest akin to an undivided life estate in the property. 

Laster v. First Huntsville Properties Co., 826 S.W.2d 125, 129 (Tex. 1991) (internal quotations 

and citations omitted). Thus, Mrs. Hopper currently holds rights to the Robledo Property similar 

to a life tenant by virtue of her Homestead Right, and Mrs. Hopper and the Children both hold 

one-half interests in the Robledo Property fee, subject to the Homestead Right, with interests 

similar to remainder interests. See id. 

Texas case law suggests that an underlying fee burdened by a homestead right may be 

partitioned. In Meyers v. Riley, 162 S.W. 955 (Tex. Civ. App.-Austin 1913, no writ), Decedent 

left two sons and a surviving spouse (Mrs. Riley). /d. at 955. Decedent's estate included 700 

acres of land in two parcels. Id. Commissioners were appointed, Mrs. Riley designated 200 

acres of land as her homestead, and the designated land was set aside to her by the 

commissioners in their findings. Id. The 200 acre tract set aside as the homestead was valued at 

$lO,OOO, and remaining land was valued at $6,400. Id. The commissioners did not take into 

consideration the 200 acre tract in making a partition, but simply divided the other 500 acres in 

fee simple, one-half to Mrs. Riley and one-half to the children. Id. 
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The Court of Appeals held that the district court erred in approving the report of the 

commissioners, because they failed to consider the 200 acre tract when effecting the partition. 

Id. at 955-56. After recognizing that Mrs. Riley's homestead right was free from interference, 

the court stated "it does not follow from this that the homestead should not enter into partition of 

the estate." Id. at 956 Quoting from Hudgins v. Sansom, 72 Tex. 229, 231-232 (Tex. 1888), the 

Court reasoned: 

It was the right of such persons to occupy the homestead which it was the purpose 
of the Constitution to protect, and it therefore forbids the partition of the 
homestead so long as given conditions continue .... It is a partition of the 
homestead that is forbidden, but it does not follow from this that in the partition of 
an estate the homestead may not enter into the partition, if that may be made 
without defeating the right of the surviving wife, husband, or children to occupy 
the homestead as under the Constitution they are entitled to occupy. 

!d. See Hudgins v. Samson, 10 S.w. 106, 106 (Tex. 1888) ("This right to occupy is the sole right 

which it was the purpose to protect by the provision of the constitution quoted, and the partition 

of an entire estate, of which the homestead may be a part, which does not take away the right, 

neither contravenes the spirit nor the letter of that instrument."). Thus, the underlying fee 

interest burdened by the Homestead Right may be partitioned, so long as the Homestead Right 

itself is not interfered with. The Administrator has found, and Mrs. Hopper cites, no case for the 

proposition that the surviving spouse's one half of the community interest is exempt from 

partition. The above cases show that Texas courts have ruled that the underlying fee interest 

burdened by a homestead right is subject to partition. 

Based on the foregoing authority, the Administrator believes it has the right to seek a 

partition of the Robledo Property. In such a partition action it is possible that the court or the 

commissioners would award to Mrs. Hopper the Children's one-half of the Robledo Property, 

and award other assets of the same value to the Children. Such a result is permissible under the 
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Texas Constitution and the TPC. Because Mrs. Hopper has not shown that such a declaration is 

incorrect as a matter oflaw, summary judgment denying this declaration is unwarranted. 

b. Authorities Regarding Calculation of Value 

By claiming that a partition of the Robledo Property is completely barred, Mrs. Hopper 

does not address the issue of how each portion is to be valued if a partition proceeding were to 

take place. However, because the Children's requested declaratory relief and motion directly 

raise the question of value when partitioning the Robledo Property, Children's Motion at 26-34, 

the Administrator sets fortb the following relevant authorities regarding value when partitioning 

a "homestead." 

The Riley court made two comments about value. First, if a portion of the land impressed 

with the homestead interest held by Mrs. Riley was to be set apart in fee to other heirs, "of 

course the commissioners will take into consideration that it is burdened with the homestead 

rights of Mrs. Riley and her children." Id. at 956. Second, if the underling fee is partitioned to 

Mrs. Riley, "the same should be charged at its value." Id. The Court did not explain how that 

value was to be determined, but did hold that the burden of the homestead should be taken into 

consideration when partitioning the real estate of which it is a part, between the children. Id. at 

957. 

Russell v. Russell, 234 S.W. 935 (Tex. Civ. App.-- 1921, no writ), also dealt with 

valuation of the homestead when dividing an estate. In Russell, decedent left community 

property - three tracts land and other assets - to be divided between a surviving spouse and eight 

other heirs. Id. at 935. The surviving wife claimed a homestead on two of the tracts, and both 

were awarded to her in fee, representing her half of the community estate. Id. The value 

accorded to the two lots in the partition process was not reduced by the value of the homestead 
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interest held by the surviving spouse. ld. She appealed, contending that the impairment on the 

two lots by way of her Homestead Right had to be considered in determining the value of those 

lots partitioned to her. !d. at 936. 

The Court of Appeals held that the issue had been settled, citing Riley, Hudgins, Higgins 

v. Higgins, 129 S.W. 162 (Tex. Civ. App. 1910, no writ), and Jarrell v. Crow, 71 S.W. 397 (Tex. 

Civ. App. 1902, no writ), all to the effect that the award to the surviving spouse cannot be 

reduced to show the impairment caused by the homestead interest. ld. The court reasoned: 

It is true that the survivor's right to use and occupy the homestead is a valuable 
right, but it is not an estate which can be alienated. It cannot be assigned, nor 
taxed .... However valuable this personal privilege may be, it cannot be appraised 
as property in the division of an estate. If in this case the appellant may legally 
require that the monetary value of her right of use and occupancy be subtracted 
from the distributive value of the homestead, and that compensation be made by 
awarding to her that much more than half of her community property, she would 
be compelling payment for something that she couId not assign, and be receiving 
the value of a personal privilege while still enjoying it. The Constitution never 
intended to confer any such right. 

ld. Russell dealt with a homestead awarded to the spouse, and not to others, but its language to 

the effect that the value of the Homestead Right cannot be appraised as valuable property in the 

division of an estate could be read to have broader application. Its holding supports the 

argument that in a partition proceeding, the Robledo Property cannot be reduced in value by the 

impairment caused by Mrs. Hopper's Homestead Right if the Robledo Property is awarded to 

Mrs. Hopper7 

Again, the Administrator's sole interest is a correct application of Texas law. These 

cases suggest that partition of the Robledo Property to Mrs. Hopper in full would require a 
N 

distribution of assets equal to the fee's value, encumbered by the existing mortgage r;; 
o 

7 In Meyers v. Riley, supra, the court indicated that the impainnent caused by a homestead right should be 0 
considered when awarding property to "other heirs," i.e., if one child received the Robledo Property and the other 0 
did not, the impairment of Jo Hopper's Homestead Right should be taken into account when equalizing value I 

between the Children. ..::r 
M 
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indebtedness, without considering the diminution in value due to the Homestead Right. Also, the 

fact that courts have discussed valuation in the homestead partition context at all lends credence 

to the conclusion that a homestead may be part of a partition, and therefore that the surviving 

spouse's other interests in the previously community property may also be part of a partition. 

However, due to Mrs. Hopper's arguments, claiming that the Administrator has no authority to 

partition her half of the previously community estate, and the Children's response that the Code 

does grant such authority as reflected in case law, the Administrator seeks to fulfill its fiduciary 

duties to both Mrs. Hopper and the Children by asking the Court for the above declaration. 

3. The Administrator's Third Request for Declaratory Relief. 

Third, in the event the Administrator elects to pursue a partition action that 
awards all of the Robledo Property to Mrs. Hopper, and if there is 
insufficient property of Mrs. Hopper that remains subject to the 
administration of the Administrator to equalize the value of the Decedent's 
interest in the Robledo Property partitioned to Mrs. Hopper, the 
Administrator seeks a declaration of its right to require return of community 
property previously distributed to Mrs. Hopper in order to offset the value of 
the Robledo Property being partitioned to her. 

Administrator's Counterclaim at 9, Mrs. Hopper's Motion at 34. Mrs. Hopper contends that this 

declaration should be summarily denied because "there is no provision of the [TPC] allowing 

[the Administrator 1 to retake property which it has already released from administration." Mrs. 

Hopper's Motion at 34. Mrs. Hopper states that the Administrator "transferred possession of that 

'excess' property back to its owner, the Plaintiff' and that "experience shows that no one 

delivers $10 million in property over to anyone, even the legal owner, without a bit of thought." 

Id. at n. 47. However, Mrs. Hopper ignores the fact that such distributions were made only at her 

own insistence, and at a time before the instant dispute was reasonably foreseeable. 

Interestingly, the "mere transfer of possession" contemplated by Mrs. Hopper in opposition to 
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the declaration regarding distribution in undivided interests has now become a significant and 

meaningful event. 

In Guy v. Crill, 654 S.W.2d 813, 818 (Tex. App.-Dallas 1983, no writ) the Court dealt 

with premature distributions of property by an executor. The Court held that the Probate Court 

did not err in making an offset to correct such distribution, as a matter of practicality: 

We see no point in requiring the executor to bring a separate suit against the 
residuary beneficiaries to recover the value of the property prematurely 
distributed to them. Instead, we hold that the probate court properly charged this 
amount against the stock they were entitled to receive under their specific 
bequests. 

ld. at 818. Thus, the TPC should be interpreted flexibly, in light of the purpose of the Probate 

Code-to effectuate the proper distribution of an estate. The TPC also recognizes that property 

may be distributed prematurely in independent administrations, as Section 269 provides a 

creditor whose "debt or claim is unpaid" during the administration with the ability to sue the 

distributees for satisfaction of the debt or claim. That should apply equally to the administration 

expenses. Certainly, there could also exist deficiencies at the time of partition, with insufficient 

funds of one beneficiary remaining to equalize the distribution. In that case, the Administrator or 

the Court should have the authority to effectuate a just distribution, especially in the situation 

where distribution was made only at the affirmative request of the beneficiary. The Children do 

not specifically address this declaration in their Motion, but instead seek a declaration the 

Administrator "unlawfully" distributed property. That requested declaration is discussed 

specifically in Part D below. 

4. The Administrator's Fourth Request for Declaratory Relief. 

Fourth, the Administrator seeks a declaration of its right to sell the Robledo 
Property subject to Mrs. Hopper's Homestead Right. In this event, the 
Administrator also seeks a declaration of its right to deliver fill title to the 
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purchaser, subject to the Homestead Right, without Mrs. Hopper's consent 
or signature on the deed of purchase, if refused. 

The Administrator in its Amended Counterclaim no longer seeks this relief so the Motion 

should be denied. 

C. Declarations Sought by Mrs. Hopper 

As discussed in Part A above, three of the declarations sought by Mrs. Hopper are not in 

controversy, and therefore a declaratory judgment on those issues is inappropriate. Regarding 

the remaining declarations sought by Mrs. Hopper, the Administrator acknowledges Mrs. 

Hopper's Homestead Right in the Robledo Property, and acknowledges that a partition of the 

Homestead Right is prohibited. However, the Administrator believes that the fee burdened by 

Mrs. Hopper's Homestead Right may be partitioned. Accordingly, the Administrator responds to 

each declaration sought by Mrs. Hopper in her motion for partial summary judgment as follows: 

1. Mrs. Hopper's Second Request for Declaratory Relief. 

That immediately upon Decedent's death, Surviving Spouse retained and was folly 
vested in the fee simple title to her undivided one-half of the Residence, and 
Decedent's undivided one-half thereof passed to his Stepchildren, Defendants 
Stephen and Laura. [Petition, para. "c.r, at p. 31J (Mrs. Hopper's Motion at p. 
38-39). 

The Administrator disputes Mrs. Hopper's use of the tenn "fully vested," to the extent 

that it implies such property is not subject to administration. Her one-half interest in the Robledo 

Property (not her Homestead Right) is subject to the administration, and therefore may be 

affected by the Administrator's authority to pay debts, claims, and expenses of the estate, or sell 

property to prevent waste in its role as a fiduciary. See Smith v. Hodges, 294 S.W.3d 774, 778 

(Tex. App.-Eastland 2009, no pet.). The tenn "fully vested" may also incorrectly ignore Section 

150 allowing the Administrator to seek a partition which may include this property. 

2. Mrs. Hopper's Fourth Request for Declaratory Relief. 
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That the Homestead is not subject to administration, and no party may be granted 
a partition of the Homestead against Plaintiff, as long as she maintains it as her 
Homestead. [Petition, para "C.3" a p. 31J (Mrs. Hopper's Motion at p. 39). 

The Administrator does not dispute that the Homestead Right is not subject to 

administration and cannot be partitioned, but believes that Texas case law reflects that the 

Robledo Property - the burdened fee interests - can be partitioned, as discussed in Part B. 

3. Mrs. Hopper's Fifth Request for Declaratorv Relief. 

That the Bank shall not charge against the Surviving Spouse's share of the assets 
being administered, any value attributable to the Surviving Spouse's right of sole 
use and possession of the children's one-half of the Residence and any tangible 
personal property in connection therewith, as a matter of law, as to the 
Homestead. [Petition, para. "C.3" atp. 32] (Mrs. Hopper's Motion at p. 40). 

This request is almost indecipherable. If Mrs. Hopper seeks a declaration that her 

Homestead Right is entitled to be valued, and subtracted from the value of the Robledo Property 

if that property is partitioned to Mrs. Hopper, the Administrator believes the Texas cases, 

discussed in Part B, are controlling, and that no value can be attributed to the Homestead Right 

during the partition process if Robledo is partitioned to Mrs. Hopper. 

4. Mrs. Hopper's Sixth Request for Declaratory Relief. 

That Plaintiff is entitled to fitll and exclusive use, possession and enjoyment of the 
Homestead and to maintain her Homestead interest at Robledo without 
interference from the Defendant Stepchildren or Defendant Bank for the 
remainder of her natural life (or until she ceases to occupy the Homestead and 
has affirmatively and deliberately abandoned same). [Petition, para, "c. 8" at p. 
32J (Mrs. Hopper's Motion at p. 40). 

The Administrator does not dispute Mrs. Hopper's Homestead Right of use and 

possessIOn. However, the Administrator disputes Mrs. Hopper's use of the broad and undefined 

term "interference." This prohibition on interference overstates her Homestead Right, because 

the Children, as potential remaindermen, may have rights in the property and therefore may be 
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entitled to some "interference" to protect those rights in certain situations (for example, to 

prevent waste). 

5. Mrs. Hopper's Eighth Request for Declaratory Relief. 

That neither the Independent Administrator nor any Court, may partition 
Plaintiff's Homestead between (i) the Plaintiff and (ii) the Decedent's estate or the 
Stepchildren, or their successors or assigns, whether under § 380 of the Texas 
Probate Code or otherwise, without the consent of the Plaintiff as long as it is the 
Plaintiffi Constitutional homestead, until she either dies or voluntarily abandons 
the property. [Petition, para. "c. 13" at p. 33] (Mrs. Hopper's Motion at p. 40). 

This requested declaration essentially repeats Mrs. Hopper's earlier requests. Again, the 

Administrator does not dispute that the Homestead Right is not subject to administration and 

cannot be partitioned, but believes that Texas case law reflects that the burdened fee interests can 

be partitioned, as discussed above. 

The Administrator requests that Mrs. Hopper's Motion be denied as to declarations 

number two, four, five, six, and eight. 

D. Declarations Sought by the Children 

While the Children do not move for summary judgment on any of the Administrator's 

declarations discussed above, they do move for summary judgment on the five declarations they 

seek. Each of the declarations they seek is specifically addressed below. 

1. The Children's First Request for Declaratory Relief. 

The Independent Administrator must seek a partition and distribution of the 
Estate under Texas Probate Code Section 150, since the Heirs and Mrs. Hopper 
have not reached an agreement on how the assets are to be distributed. 
(Children's Motion at 5). 

As discussed above, the Administrator disputes that it must seek a partition. Rather,""'" ,...... 
based on the purpose of independent administration, the permissive wording of the statute, and ~ 

o 
the case law (including Estate of Spindor which specifically provides for distribution 
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undivided interests), the Administrator believes that seeking a partition under Section 150 is 

permissive instead of mandatory. The Children set forth only a single, secondary authority 

supporting their position, in addition to pages of hypotheticals and redundant, conclusory 

rhetoric. Children's Motion at 5-18. As such, the Children have not demonstrated that this 

declaration is correct as a matter of law and indeed it appears that as a matter of law it is not 

correct. The Children'S request for summary judgment should be denied. 

2. The Children's Second Request for Declaratory Relief. 

A partition of the estate under Texas Probate Code Section 150 includes the 
entire community property estate subject to administration by the independent 
administrator. Such partition is not limited to a partition of Decedent's separate 
property and one-ha/finterest in community property. (Children's Motion at 18). 

As discussed above, the Administrator concedes that the Children's position regarding 

the assets to be partitioned may be correct, based upon the wording of Section 150 and the TPC's 

preface that the definitions in Section 3 are provided "unless otherwise apparent from the 

context." TPC Section 3. Also plausible is Mrs. Hopper's reading, that the term "estate" in 

Section 150 is specifically defined in Section 3 to include only the Decedent's separate property 

and one-half of the community. However, weighing in favor of the Children's position are the 

cases where the court has employed Section 150 in the context of the homestead. Such cases 

show that the court does consider the entire estate when effecting a partition. Both Mrs. Hopper 

and the Children rely on statutory arguments and do not cite to clear case law considering the 

issue, and the Administrator leaves this statutory interpretation to the Court. 

3. The Children's Third Request for Declaratory Relief. 

The partition of the entire community property subject to estate administration 
must include Robledo, and the party that does not receive Robledo should receive 
assets equal in value to the full fair market value of Robledo. (Children'S Motion 
at 26). 
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To the extent that this declaration implies that the Administrator must seek a partition, the 

Administrator again disagrees, for the reasons stated above addressing Children's request for 

such a declaration. Based upon the cases discussing partition of the underlying fee subject to a 

homestead, the Administrator agrees that if a partition does take place, it may include Robledo. 

However, the Administrator disputes the statement that "the party that does not receive Robledo 

should receive assets equal in value to the full fair market value of Robledo." This statement 

ignores a key consideration. Robledo is currently subject to a significant outstanding mortgage 

balance. The Administrator has given the notice to the mortgage holder required under TPC 

§295(a), and more than six months have expired since letters of administration have been issued 

to the Administrator and more than four months have expired since the giving of such notice. 

Therefore the mortgage holder's claim is that of the holder of a preferred debt and lien against 

the Robledo Property. TPC §306(a)(2) and (b). Thus, the value to be partitioned is significantly 

less than "full fair market value." As discussed above, the Administrator does agree that under 

the case law (Riley, Russel!), the diminution in value of the Robledo Property due to Mrs. 

Hopper's Homestead Right should not be taken into account in the partition process between 

Mrs. Hopper and the Children. Because the request ignores the outstanding mortgage and 

suggests, again, that property must be partitioned, summary judgment granting the above 

declaration should be denied. 

4. The Children's Fourth Request for Declaratory Relief. 

In the partition and distribution of the Estate, Robledo should be distributed to 
Mrs. Hopper, and assets of equal value should be distributed to the Heirs. 
(Children's Motion at 28). 

To the extent that this declaration implies that the Administrator must seek a partition, the 

Administrator again disagrees, for the reasons stated above addressing Children's First request 
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for declaratory relief. To the extent that this declaration revisits the value issue, the 

Administrator believes it is unnecessarily redundant and the Administrator reiterates its above 

response to the Children's Third request for declaratory relief. See Children's Motion at 33-34. 

If a partition does take place, the Administrator does not dispute that the title to the Robledo 

Property should be partitioned to Mrs. Hopper. However, at this stage, such a determination is 

premature. The Children have not established as a matter oflaw that a partition must take place, 

and thus have failed to establish as a matter oflaw the specifics of such a partition. Such a ruling 

would be conditional on whether a partition actually takes place. Because it has not been 

established as a matter of law at this stage, summary judgment granting the Children's Fourth 

request for declaratory relief must be denied. 

5. The Children's Fifth Request for Declaratory Relief. 

The partition of Robledo should be decided in the context of all estate assets that 
were to have been partitioned and distributed under Texas Probate Code Section 
150, and the Heirs may not be prejudiced by the Bank's prior unlawful 
distributions of estate assets. (Children's Motion at 34). 

The Administrator disputes this declaration on many levels. As an initial matter, a 

partition of all assets, including those that have been already distributed to Mrs. Hopper and the 

Children, is unnecessary. Section 150 provides that the Administrator "may ... ask for either 

partition and distribution of the estate or an order of sale of any portion of the estate alleged by 

the [Administrator] and found by the court to be incapable of a fair and equal partition, or both." 

TPC Section 150 (emphasis added). Thus, the TPC recognizes that partition may be sought on a 

portion of an estate when the remainder of the estate is capable of a fair and equal distribution. 

See Smith v, Hodges, 294 S.W.3d 774, 778 (Tex, App.-Eastland 2009, no pet.) (dealing with 

partition of 164 acres of estate), Here, as in Smith, the only asset incapable of a fair distribution 

is one piece of property, the Robledo Property. Cash and other security interests are easily 
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divided and distributed, and the same have been distributed (at the insistence of Mrs. Hopper and 

the Children) in this case. The Children explicitly concede that "[iJf the parties give their 

informed consent to division, there is no need to resort to Section 150." Children's Motion at 14. 

In this case, although the Administrator does not concede that the Children's consent was 

necessary, the Children gave explicit informed consent when they and their counsel repeatedly 

demanded distributions of cash and stock while they were represented: 

Stephen Hopper, 1119/2010: "I am writing to request your help in 
working with Tom and Susan in order to arrange for regular distributions from the 
estate. Recently Susan released $50 K to each of us at Laura's request." (Novak 
Affidavit, ~ 4, Exh. 5 at 2) 

Lyle Pishny (one of the Children's attorneys), letter to Tom Cantrill 
12/30/2010: "Please clarifY when you anticipate distributing assets to Laura and 
Steve." (Id. ~ 4, Exh. 6 at 3). 

Tom Cantrill, letter to Lyle Pishny, Attachment - "Estate of Max Hopper 
Administration Plan" 1/17/2011: "IV. Estate Distributions. . .. My [meaning 
Susan NOVak] intent is to release estate assets as soon as reasonably possible, 
which means I will be making partial distributions designed to reduce the share of 
assets under the control of the administrator to an amount I deem necessary to 
cover all reasonably foreseeable administrative needs. This will include a 
reasonably prompt distribution of private equity assets that will not be sold so that 
each of you can make your own investment determination as to what you want to 
do with your share of these assets. I have already released to Jo her community 
interests in some assets and in some proceeds from the sale of assets. I intend to 
make partial liquidating distributions to Laura and Steve, and additional 
community property belonging to Jo, by February 28, and possibly before then." 
(Id. ~ 4, Exh. 7 at 13-14). 

Laura Wassmer, email to Susan Novak 113112011: "Good morning, Susan. I did 
not see a response to Kurt Clausing's email last week regarding when we can 
expect a distribution from the estate. With Brookside Fund being brought into the 
account, and without an estate tax, there should be no reason for JP Morgan to be 
keeping the majority of our money. There is more than enough in the account to 
cover anticipated expenses. I am requesting a sizeable portion (at least 65%) of 
the estate be distributed to me and my brother no later than February 28th. I 
appreciate your prompt attention and response to this request." (Id. ~ 4, Exh. 9 at 
2). 
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Lyle Pishny, letter to Tom Cantri112/16/201l: "You indicate that you will make 
partial liquidating distributions to Steve and to Laura by February 28th and 
possibly before then. It is my understanding that there is significant cash on hand. 
Would you let me know yoiJr intent with respect to these distributions." (Id. ~ 4, 
Exh. 8 at 2). 

Laura Wassmer, email to Susan Novak 2/22/2011: "I am leaving the country in a 
week and would like to have a distribution before I leave. Can you pis let me 
know what day and what amount will be distributed so that I can plan 
accordingly? Thank you." !d. ~ 4, Exh. 9 at I). 

Lyle Pishny, email to Susan Novak 2/23/2011: "It is my understanding that the 
estate has over $6,000,000 on hand, and that you were going to make a significant 
partial distribution on February 28. Could you let me know the amount and status 
ofthe distribution. Weare assuming that since there is no estate tax issue, that the 
distribution of funds will be substantial. Please contact me as soon as possible." 
(Id. ~ 4, Exh. 10 at I). 

Laura Wassmer, email to Susan Novak 2/24/2011: "Susan, while I am happy 
about a distribution, the amount [$ 1,000,000 each] is totally unsatisfactory to me. 
I do not know how you, in good faith, can hold back that much money without an 
estate tax and having already paid quarterly tax last year. You have over 6 
million dollars in cash in our account. I do not believe JP Morgan is acting in our 
best interest nor is acting as a proper administrator. There is no way expenses or 
tax issues will come close to the amount you are withholding. Please go back and 
get permission to release $2 million to BOTH my brother and I by mid next week 
(4 million total distribution)---Ieaving you with over $2 million in the account to 
cover unknown expenses. If you are claiming that is not possible, please provide 
a very detailed explanation along with a detailed accounting of current assets vs 
expected expenses to our attorney, Lyle Pishny by Monday at the LATEST. 
Laura" Id. ~ 4, Exh. 9 at 1). 

Lyle Pishny, letter to Susan Novak 4/26/2011: "Even after the distributions we 
discussed, it appears that there would still be approximately $5.5 million in the 
estate. This still seems to be an excessive amount to retain inside the estate, given 
the estate is opting out of the estate tax. We would like for you to consider an 
additional distribution as soon as possible. If you need to retain more than $ J 
million in the estate at this point, we would like to have a fairly specific 
understanding of why you feel that to be necessary." (Id. ~ 4, Exh. J 1 at 1). 

Lyle Pishny, letter to Susan Novak 5/23/20J J: "Steve and Laura reiterated their 
request for an additional distribution. In light of the fact that there is no estate tax 
due and no closing letter required, the beneficiaries feel that holding $5.5 million 
is unwarranted and excessive, even though, carry over basis, reporting and 
allocation of step up must be completed." (Id. ~ 4, Exh. 12 at 3). 
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These emails and letters make clear that the Children and their counsel repeatedly demanded and 

caused the distributions they now complain of. In addition, even after Mr. Stolbach's firm began 

representing the Children, and he raised on their behalf an argument that the Administrator 

should make no distributions until the estate could be partitioned, the Children have requested 

(and continue to request) distributions from the Estate to pay the attorneys' fees and expenses 

charged by Mr. Stolbach's Firm. Id. ~ 4, Exhs. l3-16. 

Thus, the Children repeatedly demanded distributions and authorized payments from the 

Estate. The Children did not implicitly consent by accepting the distributions, but instead caused 

the distributions and afterwards complained that the distributions were not enough. 

Despite the record of the Children's and Children's counsel's insistence, they now 

contend that these distributions were "unlawful" and contend "the Bank is responsible for the 

harm to the Heirs caused by its unlawful prior distributions of Estate assets." Children'S Motion 

at 37. For support, the Children each now testify by affidavit that 

I was never asked to 'consent' to any distribution and at no time did the bank or 
any of its representatives advise me that these prior distributions would or might 
leave the estate under administration with too few assets to accomplish a balanced 
distribution, taking into account the award of Robledo to Plaintiff." 

Children's Motion, Exhibits A, B. These affidavit statements are an unsuccessful attempt to 

counter the numerous demands the Children and their lawyers made over many months. The 

affidavits certainly do not establish a lack of informed consent as a matter of law. 

The Children'S Fifth request for declaratory relief also improperly requires the Court to 

M 
hold that prior distributions were "unlawful." The Children do not elaborate on what they mean CO 

Lf) 

by "unlawful" and thus ask the Court to make an ambiguous and potentially far-reaching C) 
C) 

o declaration. More importantly, the Children have not demonstrated that the prior distributions I 

.::r 
C") 
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were actually "unlawful" in any way. As discussed above, the prior distributions were made 

with the express consent of the Children, at their demand. Also, the Children's Motion asserts 

that "the improperly distributed assets should be retumed to the Estate, to be included in a 

Section 150 partition, or the Bank should ay (sic) damages to the Heirs." Children's Motion at 

37. This "claim" for damages in a summary judgment motion concerning request for declaratory 

relief is improper. The Children have not pled a cause of action against the Administrator 

seeking damages. Further, even if they had pled such a cause of action, they have introduced no 

summary judgment evidence of hann or damages, nor have they shown that they have been 

hanned in a way that warrants damages from the Administrator. 

Therefore, because only a portion of the Estate may warrant partition, the pnor 

distributions were not "unlawful," and the Children are not entitled to damages under this 

requested declaration, summary judgment granting the above declaration must be denied. 

Conclusion 

For the above stated reasons, the Administrator and the Bank respectfully request that the 

Court deny Mrs. Hopper's Motion for Partial Summary Judgment and the Children's Second 

Amended Motion for Partial Summary Judgment. 
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Respectfully submitted, 

B""-::--:7-~ ~f4:-~~=~'-¥Pl 'fC:=,=",--
C ichman 

St t ar No. 06494800 
Thomas H. Cantrill 
State Bar No. 03765950 

1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202-2700 
Telephone: (214) 468-3300 
Telecopy: (214) 468-3599 

ATTORNEYS FOR 
JPMORGAN CHASE BANK, N.A. 
IN ITS CAPACITY AS INDEPENDENT 
ADMINISTRATOR OF THE EST A TE 
OF MAX D. HOPPER, DECEASED 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of this document has been served by hand 
delivery on the following counsel of record on the 24th day of January, 2012: 

James Albert Jennings 
Erhard & Jennings, p.e. 
1601 Elm Street, Suit 4242 
Dallas, Texas 75201 
Attorneys for Jo N. Hopper 

Michael 1. Graham 
Janet P. Strong 
The Graham Law Firm, p.e. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
Attorneys for Jo N. Hopper 

Mark Enoch 
Melinda H. Sims 
Gary Stolbach 
Glast, Philtips & Murray, p.e. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Attorneys for Laura Wassmer and Stephen Hopper 
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·,i 

NO. PR-I0-1517-3 

IN RE: ESTATE OF § 
§ 
§ 
§ 
§ 

IN PROBATE COURT Nt9.11SEP 27 Ali 10: 50 

MAX D. HOPPER, 

DECEASED 

OF JLi: I,: t.U\imEH 
CGU!:T'{ Cl_ERK 

DALLAS COUNTY, TEXA~/i,Ll.I\S COUNTY 

PROOF OF NOTICE TO SECURED CREDITOR 

BEFORE ME, the undersigned authority, on this day personally appeared lPMorgan 

Chase Bank, N.A., by and through its Vice President, Susan Novak, Independent Administrator 

of the Estate of Max D. Hopper, Deceased, in the above entitled and numbered cause, and known 

to me to be the person stated herein, and after being duly sworn by me, stated the attached copy 

of a Notice to Secured Creditor required under Texas Probate Code Section 295 was mailed 

certified mail, with return receipt requested, addressed to the last known address of the holder of 

such secured indebtedness referred to in such notice; that the return receipt of such notice is also 

attached hereto and that this affidavit and the attachments hereto will be filed in the Court from 

which Affiant has received Letters Testamentary. The creditor who was furnished notice was 

first Republic Bank, III Pine Street, San Francisco, CA 94111. 

JPMORGAN CHASE BANK, N.A. 

By:~~~~~~~~ ________ ___ 
S san Novak, Vice President 
Independent Administrator of the 
Estate of Max D. Hopper, Deceased 

SUBSCRIBED AND SWORN TO BEFORE ME by the said Susan Novak, in her 
capacity as Vice President of JPMorgan Chase Bank, N.A., Independent Administrator of the 
Estate of Max D. Hopper, Deceased, on this ,Q(gllo day of September, 2011, to certify which 
witness my hand and seal of office. 

,<tlllftll, . 

• >!~"Y"II"VI CYNTH 

~ 
... ·· •. v..\ IA t MICHEL 

; ;- i Notary Public, State of Texas 
[S . )-:\"0/ My Commission Expires 

"III~ January 31. 201 S 
Notar PublIc, State of Texas 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document 
was served by First Class Mail to Jo N, Hopper via her counsel of record, Michael L. Graham, 
The Graham Law Firm, p,e., 100 Highland Park Village, Suite 200, Dallas, Texas 75205, and 
James Albert Jennings, Erhard & Jennings, p,e" 1601 Elm Street, Suite 4242, Dallas, Texas 
75201, and to Stephen Hopper and Laura Wassmer via their counsel of record, Gary Stolbach, 
Glast Phillips & Murray, p.e" 14801 Quorum Drive, S 'e 500, Dallas, Texas 75234 on the 27th 
day of September, 20 II, 
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; U.S. Postal Service", 
. CERTIFIED MAIL,. RECEIPT 

(Domestic Mall Only; No Insurance Coverc1ge Provided) 

CiA "l41 i l . - . - . , . 

PROOF OF NOTICE TO SECURED CREDITORS 
ESTATE OF MAX D. HOPPER, DECEASED 
PR-IO-I517-3 
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September 2, 2011 

CERTIFIED MAIL NO. 7005 1820 0000 7061 7280 
RETURN RECEIPT REQUESTED 

Carmen Castro-Franceschi 
Executive Managing Director 
First Republic Bank 
III Pine Street 
San Francisco, CA 94111 

TEXAS PROBATE CODE SECTION 295 
NOTICE TO SECURED CREDITOR 

Our records indicate Max D. Hopper maintained a secured credit with First 

Republic Bank under your account number 22-063027-7. 

Notice is hereby given that original Letters Testamentary for the Estate of Max D. 

Hopper, Deceased, were issued on June 30, 2010, in Cause No. PR-I0-lSI7-3 pending in 

Probate Court No.3 of Dallas County, Texas to JPMorgan Chase Bank, N.A. All claims 

against this Estate should be addressed to: 

JPMorgan Chase Bank, N.A., Executor of the 
Estate of Max D. Hopper, Deceased 
c/o Thomas H. Cantril!, Hunton & Williams LLP 
1445 Ross A venue, Suite 3700 
Dallas, Texas 75202 

All persons having claims against this Estate which is currently being 

administered are required to present them within the time and in the manner prescribed 

bylaw. 

omas H. Cantril! 
Hunton & Williams LLP 

ATTORNEYS FOR EXECUTOR 
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Flied 
12 January 25 P4:43 
John Warren 

NO. PR-11-3238-3 

County Clark ( 
D las County , 

'-.;-f 'I /lrYJ ' , . J(JLU 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

§ 
§ 
§ 

§ 
§ 
§ 

IN THE PROBATE COURT 

NO.3 

DALLASCOUNT~TEXAS 

MOTION TO ALLOW, WITHIN 24 DAYS OF HEARING, SERVICE AND FILING OF 
STEPHEN HOPPER'S AND LAURA WASSMER'S 

FIRST AND SECOND AMENDED MOTIONS FOR PARTIAL SUMMARY JUDGMENT 
FILED WITH THE COURT ON JANUARY 9 AND 10. 2012 

1. NOW COME STEPHEN B. HOPPER and LAURA S. WASSMER 

(collectively "Heirs") and file this Motion to Allow, Within 24 Days of Hearing, Service 

and Filing of Stephen Hopper's and Laura Wassmer's First and Second Amended 

Motions for Partial Summary judgment Filed with the Court on january 9 and 10, 

20121 and in support of such motion would respectfully show the following: 

1 See Attached Exhibit "A" - Register of Actions in Case No. PR-ll-03238·3. 
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2. STEPHEN B. HOPPER and LAURA S. WASSMER (collectively "Heirs") 

filed their Second Amended Motion for Partial Summary Judgment on January 10, 

2012, twenty-one (21) days prior to the hearing scheduled on the parties' motions 

for partial summary judgment set for january 31, 2012. 

3. The Second Amended Motion for Partial Summary judgment was 

served on the same date via certified mail and facsimile. Attached hereto marked as 

Exhibit "B" is a true and correct copy of the facsimile transmission confirmation of 

the Second Amended Motion for Partial Summary judgment delivered at 4:39 p.m. 

on January 10, 2012. 

4. Now, Plaintiff has filed a Motion to Continue the Hearing on the Second 

Amended Motion for Partial Summary Judgment, alleging in general, two things; 

a. First, she argues that she did not receive proper notice of the 

hearing. Plaintiff takes this position notwithstanding the fact that the hearing for 

both of the competing motions for summary judgment was discussed, with all 

parties present, and set by this Honorable Court on December 23,2011. 

b. Secondly, Plaintiff asserts that because she received the Second 

Amended Motion for Partial Summary Judgment by facsimile twenty-one (21) days 

before the hearing2 that she will be prejudiced because the Heirs were required to 

provide twenty-four (24) days' notice if the amendment to the motion was served 

by facsimile. 

2 Plaintiffs co-counsel, Michael Graham, actually signed for the receipted certified mail delivery on the very 
next day (January 11, 2012), see attached Exhibit "B" incorporated herein for all purposes. 
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Plaintiff cites the case of Lewis v. Blake for the proposition that twenty-four 

days' notice was required to afford full opportunity for plaintiff to respond to the 

motion. 

The Heirs believe that the Lewis v. Blake case does not apply to this matter 

because the hearing on the competing motions for summary judgment on identical 

issues has been set for more than thirty-five (35) days. 

Additionally, the amendments filed by the Heirs in the First Amended Motion 

for Partial Summary Judgment filed on January 9, 2012 and the Second Amended 

Motion for Partial Summary Judgment do not add any new material allegation, 

complaint, or claim. 

5. Plaintiff respectfully moves this Court to allow the Heirs to serve and 

file, within 24 days of this hearing, Plaintiffs First and Second Amended Motions for 

Partial Summary Judgment for the following reasons: 

a. The change from the original motion to the first amended 

motion added no new substantive arguments but merely reorganized a pre-existing 

section, identically numbered IV, B, 3, as in the original motion for partial summary 

judgment. 

b. The change to the Second Amended Motion for Partial Summary 

Judgment added no arguments and simply attached and referenced the affidavits of 

Stephen B. Hopper and Laura S. Wassmer which are also attached to the timely-filed 

Response of the Heirs to the Plaintiffs Motion for Partial Summary Judgment. 
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c. Both motions were filed more than twenty-one days before the 

hearing. 

d. Both motions were served by facsimile and certified maiJ3. 

e. Plaintiff had at least twenty-one (21) days actual notice of each 

of the First Amended and Second Amended Motions. 

6. The Court will recall that the Plaintiff resisted a hearing on both 

motions at the same time, opposed continuing a hearing on the Plaintiffs motion 

until such time as the Heirs' motion could be contemporaneously heard and then 

was summarily overruled by the Court. The latest pleading by the Plaintiff simply 

attempts to again separate the hearings and should be denied. 

7. Stephen B. Hopper and Laura S. Wassmer respectfully request leave to 

. serve and file both the first and the. second amended motions within twenty-four 

(24) days of the hearing because the Plaintiff is not surprised by any material or 

substantive change in arguments, or additional claims, or relief sought. Plaintiff has 

known that the "Robledo issue" has been set for competing motions for summary 

judgment before the Court since December 23, 2011. 

WHEREFORE, PREMISES CONSIDERED, Stephen B. Hopper. and Laura S. 

Wassmer pray that this Court grant leave for service and filing of the first and 

second amended motions for partial summary judgement within twenty-four days 

of the hearing. 

3 The attached Exhibit "C" shows that the actual certified mail delivery took place on January 11, 2012, as the 
green card was signed for by Mr, Graham's offices, 
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They further pray for such other relief, both general and special, at law or in 

equity, to which they may be entitled. 

Respectfully submitted, . 

GLAST, PHILLIPS & MURRAY, P.e. 

.{.:~-~ 
MAttK, . ENOCH 
State Bar No. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARYSTOLBACH 
State Bar No. 19277700 

GLAST, PHILLIPS & MURRAY, P.e. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 

STANLEY M. JOHANSON 
State Bar No. 10670800 
STANLEY M. JOHANSON, P.e. 
727 East Dean Keeton Street 
Austin, TX 78705-3299 . 
Tel: 512-232-1270 
Fax: 512-471-6988 

ATTORNEYS FOR STEPHEN B. HOPPER 
AND LAURA S. WASSMER 

M(lTION TO ALLOW, WITHIN 24 DAYS OF HEARING, SERVICE AND FILING OF 
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CERTIFICATE OF CONFERENCE 

This is to certify that the undersigned attempted to contact Mr. jennings to 
ascertain whether he would agree or disagree to this motion. Given Mr. jennings' 
prior objection to hearing of the Second Amended Motion for Partial Summary 
Judgment, it is presumed he will not agree. 

CERTIFICATE OF SERVICE 

The undersigned certifies that on the 25 th day of January, 2012, a true and 
correct copy of the above and foregoing document was sent by email, facsimile, and 
certified mail, return receipt requested, to the following: 

Mr. Thomas H. Cantrill 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. James Albert jennings 
Erhard & jennings, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.c. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

MOTION TO ALLOW, WITHIN 24 DAYS OF HEARING, SERVICE AND FIl.ING OF 
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A hearing on the above and foregoing Motion has been set for the __ day of 

________ -', 2012, at ____ .m. in the courtroom of the Probate 

Court No.3 of Dallas County. 

JUDGE PRESIDING 

4996538vl SH & LW ~ Motion to Alloww-in 24 Days Service and Filing -1st & 2nd Am MPS} 
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IN THE MATTER OF MAX HOPPER, DECEDENT 

Reolated CaseS 
PR-10·01517·3 (ANCILLARY LAWSUIT) 

DECEDENT HOPPER, MAX D. 

OTHER EVENTS AND HFARINGS 

REGISTER OF ACTIONS 
CASE No, PR·II-03238-3 

§ 
§ 
§ 
§ 
§ 

REI.ATED CASE JNVORMATION 

PARTY INFORMATION 

EVENTS & ORDERS 011 THIi: COURT 

09/2112011 ORIGINAL PETITION (OCA· NEW CASE FILED) 

Case Type: ANCILLARY 
Subtype: DECLARATORY JUDGMENT 

Date Filed: 09/21/2011 
Location: Probate Court No, 3 

Lead Attorneys 

PLAINTIFF'S ORIGINAL PETITION FOR: DECLARATORY JUDGMENT, BREACH OF CONTRACT, BREACH OF FIDUCIARY 
DUTY, FRAUD, ET AL, FOR REMOVAL OF INDEPENDENT ADMINISTRA TOR, AND, JURY DEMAND 

54 pages 
09127/2011 ISSUE CITATION 

PRIVATE PROCESS 
2 pages 

0912712011 ISSUE CITATION 
RTN 

2 pages 
JP MORGAN CHASE, N.A. Un~erved 

1010612011 COUNTER CLAIM 
ORGINAL ANSWER, SPECIAL EXCEPTIONS, COUNTERCLAIM AND CROSS-CLAIM (E·FILE) 

10/13/2011 CORRESPONDENCE., LETTER TO FILE 
(E·FILE) 

10114/2011 JURY DEMAND 
1011712011 ORIGINAl ANSWER 

STEPHEN HOPPER'S AND LAURA WASSMER'S ORIGINAL ANSWER TO JO HOOPER'S ORIGINAL PETITION 
10/1712011 ORIGINAL ANSWER 

STEPHEN HOOPER'S AND LAURA WASSMER'S ORIGINAL ANSWER TO JPMORGAN CHASE BANK, NA. 'S PETITION 
10117/2011 RESPONSE 

-- TO JPMORGAN CHASE BANK. NA. 'S SPECIA, EXCEPTIONS 
Vol./Book 2, Page 36, 4 pages 

10119/2011 CORRESPONDENCE -LETTER TO FILE 
10131/2011 OANCELED SPECIAL EXCEPTIONS (1 :50 PM) (Judicial Officer MILLER, MICHAEL E) 

REQUESTED BY ATTORNEY/PRO SE 
reset to Nov 9th@ 9:30 

1110212011 NOTICE - HEARING I FIAT 
CORRESPONDENCE LETTER 

1110712011 AMENDED ANSWER 
PLAINTIFF JO N. HOPPER'S AMENDED RESPONSE TO JPMORGAN CHASE BANK. NA. 'S SPECIA, EXOEPTIONS 

VoIJ8ook 2, Page 30, 6 pages 
11109/2011 SPECIAL EXCEPTIONS (9:30 AM) (Judicial Officer MILLER, MICHAEL E) 

Counterclaim. Crosse/aim 
1111512011 ORDER ¥ MISCELLANEOUS 

--OROER ON SPECIAL EXCEPTIONS 
Vol./Book 2, Page 40, 2 pages 

11/18/2011 RULE 11 AGREEMENT 
-JOHN EIOHMAN 

VoUBook 2, Page 44, 2 pages 
11128/2011 RULE 11 AGREEMENT 

E·FILE-MELINDA H. SIMS 
Vol.IBook 2, Page 42, 2 pages 

1112812011 RULE 11 AGREEMENT 
-MARK ENOCH 

VolJ8ook 2, Page 46, 3 pages 
1113012011 MOTION - PARTIAL SUMMARY JUDGMENT 

PLAINTIFF JO N. HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
11!3012011 AMENDED PETITION 

PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION FOR: DECLARA TORY JUDGMENT. BREACH OF CONTRACT, BREACH 
OF FIDUCIARY DUTY, FRAUD, ET AL FOR REMOVAL OF INDEPENDENT ADMINISTRATOR, AND JURY DEMAND 

bttp:!!courts,dallascounty,org/CaseDetail,aspx?CaseID;4640404 
82



Page 2 of3 

12102/2011 RULE 11 AGREEMENT 
1210512011 NOTICE OF HEARING 
12120/2011 COUNTER CLAIM 

AND CROSS CLAIM FOR DECLARATORY JUDGMENT 
12120/2011 MOTION - SUMMARY JUDGMENT 

(PARTIAL) 
12120/2011 MOTION - CONTINUANCE 
12121/2011 LETTER TO COURT 

JAMES ALBERT JENNINGS. 
1212312011 MonON - CONTINUANCE (11 :45 AM) (Judicial Officer MILLER, MICHAEL E) 
12123/2011 RESPONSE 

TO STEPHEN B, HOPPER'S AND LAURA WASSMER'S MOTION FOR CONTINUANCE 
12123/2011 MOTION 

TO DISQUALIFY RECENTL V-NAMED OPPOSING COUNSEL GERRY VI( BEYER 
12130/2011 CANCELED MOTION - PARTIAL SUMMARY JUDGMENT (9:00 AM) (judicial Officer MILLER, MICHAEL E) 

REQUESTED BY ATTORNEV/PRO SE 
0110912012 MOTION· PARTIAL SUMMARY JUDGMENT 

FIRST AMENDED (E-FILE) 
01110/2012 MOTION - PARTIAL SUMMARY JUDGMENT 

SECOND AMENDED (E-FILE) 
0111312012 MOTION - PARTiAL SUMMARY JUDGMENT 

SECOND AMENDED 
0111712012 NOTICE 

OF WITHDRAWAL AS COUNSEL FOR NO. N, HOPPER (GERRY VI( BEYER'S) 
01/17/2012 RULE 11 AGREEMENT 
01117/2012 NOTICE 

STEPHEN B. HOPPER'S AND LAURA S. WASSMER'S NOTICE OF WITHDRAWAL OF MOTiON WITH PREJUDICE 
01/1712012 MOTION - QUASH 

AND OR FOR PROTECTIVE ORDER OF DEFENDANTS' NOTICE OF INTENTION TO TAKE ORAL ANO VIDEOTAPEO 
DEPOSITION OF JO N. HOPPER 

0111712012 MOTION - QUASH 
AND OR FOR PROTECTiVE OROER OF DEFENDANTS' NOTICE OF INTENT/ON TO TAKE ORAL AND VIDEOTAPED 
DEPOSITION OF CELIA DORIS KING AND SUBPOENA DUCES TECEM 

01120/2012 NOTICE - APPEARANCE 
OF PROFESSOR THOMAS M, FEATHERSTON, JR 

0112312012 CANCELED MOTION - PARTIAL SUMMARY JUDGMENT (2:00 PM) (Judicial Officer MILLER, MICHAEL E) 
REQUESTED BY A TTORNEYIPRO BE 

0112512012 CANCELED MOTION - PARTIAL SUMMARY JUDGMENT (9:00 AM) (Judicial Officer MILLER, MICHAEL E) 
REQUESTED BY ATTORNEYIPRO SE 

0112512012 CANCELED MOTION· HEARING (2:30 PM) (jUdicial OffICer MILLER, MICHAEL E) 
REQUESTED BY ATTORNEYIPRO BE 

01/3112012 MOTION - PARTIAL SUMMARY JUDGMENT (2:30 PM) (Judicial Officer MILLER, MICHAEL E) 
Mr. Enoch Mot;on Parlial S J set seoond filed Deo 19 2011 

0112512012 Reset by Court to 0113112012 
0113112012 MOTION - PARTIAL SUMMARY JUDGMENT (2:30 PM) (Judicial Officer MILLER, MICHAEL E) 

Mr. Jennings Lead Counsel. Motion Partial SJ filed Nov 30, 2011 is set first 
01131/2012 MOTION - HEARING (2:30 PM) (Judicial Officer MILLER, MICHAEL E) 

Pfnff Jo N. Hoppers Mot to continue Hrg and Obj on and as to Stephen Hoppers & Laura Wassmers 2nd Amd Mot Partial Summary 
Judgment with Affidavits 

09/21/2011 
0912112011 
0912112011 

1010712011 
1011412011 
10/14/2011 
10/14/2011 
1011812011 
1012612011 
11/28/2011 
12/01/2011 
01/1012012 
0111112012 
0111312012 
0111712012 
0112012012 
0112012012 

DECEDENT HOPPER, MAX D. 
T01al Financial Assessment 
Total Payments and Credits 
Balante Due as of 01/23{201 Z 

Transaction Assessment 
Transac1ion Assessmen1 

FJNANCIAL INJ'ORMATION 

PAYMENT (CASE 
FEES) Recelpl # PR·201 1-18359 

Transaction Assessment 
Transaction Assessment 
PAYMENT (MAIL) Receipt # PR-2011-20324 
Transacllon Assessment 
PAYMENT (MAIL) Receipl # PR-201'-20535 
PAYMENT (MAIL) Receipt # PR-2011-21185 
Transac1ion Assessment 
PAYMENT (MAIL) Receipt # PR-201,-23510 
Transaction Assessment 
Transaction Assessment 
PAYMENT (MAIL) Receipt # PR·2012-00821 
PAYMENT (MAIL) Receipl # PR·2012-00902 
Transaction Assessment 
PAYMENT (CASE 
FEES) 

Receipt # PR-2012-D1363 

EPHARD & JENNINGS 

ERHARD & JENNINGS 

HUNTON & WILLIAMS LLP 
HUNTON & WI LL!AMS LLP 

HUNTON & WILLIAMS 

GLASTDALLAS 
GLASTOALLAS 

HOPPER, JO N. 

http://courts,dallascounty,org/CaseDetail,aspx?CaseID=4640404 

355.00 
365.00 

0.00 

207.00 
29.00 

(236.00) 

52.00 
67.00 

(67.00) 
2,00 

(52,00) 
(2.00) 

2,00 
(2,00) 

2.00 
2.00 

(2.00) 
(2.00) 

2.00 

(2.00) 
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GLAST, PHILLIPS & MlJRRAY 

MARK c. eNOCH 
(912) 419-8366 

t1~rc@verr2!on,net, . 

BOARO CERTIFIEO - CIVIL TRIAL LAW 
IE>uV$ BOARD o~ LEGAL t: ,,'1 

SPECIAliZATION 

, A PRO~Ji.$SroNA.L CORPORATION 

;;! :::'i"'~Tl~fF~~A,NP CO~S~!f?:~':':;l' 

1460 1 QUO~UM DR1VE. SUITE 500 
DALLAS, TEXAS 75254w 1449 

",', . ! ; .' ,- ,':' ..',", , " , '.~ . -: I r, , 

(972) 419-6~OD 
FAOSIMLLS (972)419-a329 

, HOUSTON 

(713) 237-3111 

FACSIMILE COVER LETTER 
PLEASEDEqVER THE FOLLOWING PAGES TO: 

NAME: John C. Eiolunan 

FIRMlCoiYtPAN:Z;' ': ~,',;"'" . '. Httnton·&"Williams· 
... ,t". ~" ;" .. ". ;:'1": ": , i ~" 

,-,"""_,, ':·,[',:·,,,,.1 .'''p:·" t."". :'t·', 

CLIENTIMATTER NO.: . 080013.20 
'.1,'" c·",,';·,~',;H'-':: nT"':~J;;", '-"~:!: r r, .{ i' :;'11. \'nt-nT'.>~ ~!", i 

OFF,JCE r~f.lif~flg~~~~':;:::,~:· ,,;_!:,,;,~'!\' I" ;'J' :,;g\ "i~!\.:>~i~;:~':~:Jl}:~,~' :', 
FAX TELi;rnONE NO.:' ':', "l.i.' '2i4!g80-'OOl'l" ! 

FROM; Mark C. Enoc.h ''''11'.'''''' ,l)ATI)::,JanuaxyI0,2012 
, , ' ., ,,::' ,;,;, , .,c \I~t, . !,'. 1':: "_1,' 

SENDEWS·DIlUCC"l'-DI:A.ll'"",,,,, , , , .. "., 
TELEP:a:QN)l;NQ;;"·'~:·~,·,!l: ." ~.," 

. .- ,j'.': ': 11 ):~, : 1;;(" ," :1'; ';,. 
. i.', ": ',' ,':' "J. r'I;( ;~ ;,! 

NUMBER,ClFli"~GES,:" ;1<.,. '" 
INCLUDlNP, COV,)'!:R, 

45 
';; ,I', ,,;'.\ 

SPECIAL INSTRUCTIONS 

Dear Mr, Eichman; 

Per Mt, Enoch's request, please see.the attached Second Amended Motion for Partial, 
Summary Judgment. ;.' ' 

Regards, 

Chede 

nl~ fblJowing djS~~~~~;;:i5"h~Cl~ded to insur~ Ih3t Wt;: comply with u.s. T11'11lSUry Dt;p~l1ment Regvl3,ti0tl5, Th¢ Re$uJations now 
require that either we {I) inclu\fo thd following di$<;:lalmcr il) lTIQn written FI'fdcwaJ tax corresppnQQnC6 Qr (2) undertal!;G slgnificaM due 
dUigeno.c that \\'0 ha~e Qct pedbl'll1ad (b,U\Ojln per;R:lrrn, on re:qllt;st). 

AN\' $TA.'J'EME"NTS CO.NTAlNED'HEREIN AU NOT .}NTENl)ED OR Wn.rrTEN aV'l'$ WlUTER1'O Bn USE]). 
AND -NOTIr.lNG CONTAINED n:rnutIN CAN DE USE» BV YoU OR ANY O');HElt PER$ON~ .tl'OR THE PUlU'OSE OF 
(1) AVOIDING P.i;NAL'l'.IES 'lH~T ~AY BE IMPOSED 'ONDER )I'.troERAL TAX l.A,,:t. or (1) P-R()MO'tING~ 
l\1'AR~'l'[NG OR I.{ECOr.-mlEN'DING TO AN'Ol'lmR PARTY ANY TAX~RELAT£l> TRANSACT.ION OR, 11"I~'.tTER 
Al)DnE$SED aERErN. ' " . 

':~ CONFID]!:NTIALITY N'OT.'(CE 
Th~ dOQuments aCCQ'Oll)M)'ing,lhis tao-$Inlile tr,ansmil!3ion may {:ont:lln, confld~ntial informatioJl whicn is l/!Isal!y prlvUel)ed. Tho 
information 11;: intended only fur 'thl'l use (If the r~pipier;e named abo-yO. If)'ou bfl.vo- received this. faclJinuJc in Cl'l'Qr, 1})eIl6C1 immcdiaooty 
notifY U$ by loJophclI\e to fltnmge "for retum oftl)1;' oli,o:ioal documentli' to Us, and YOIl nre bereby llOtifiqd thot noy discLosure, ~OpyjrlS. 
distribution at' thC'lnking ofany merion in -rcJf:mc-,y on the contenfs oftbi« ftscsfmilo;: informaliotl is- strictlY prohibifed. 

J."Cyou: do .b.ot receive nil pag~,s~: pIea&"c call Cherie Zalsttjn 31972-41.9-8360 ASAP. 'X'hank you. 
49885'73 .... 1 f;'l",Eichmap_2012~Ol-tO 
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MARK e· ENoeli 
4. Resuicted De.livery? :se;;-;';'T),p~-'~"->-I 

GLAST, PHILLIPS & MURRAY, p·e· 
14801 QUORUM DRIVE, SUITE 500 
DALLAS TX 75254-1449 

(Extra Fee) 0 Yes CER.TJFIED I 
2. ArUCte Number t 

/v 

7179 2983 0250 2101 3576 I: 

1111111 111111111111111111111 
7179 2983 0250 2101 3576 

1. Artrcle Addressed To: 

MICHAEL L· GRAHAM 
THE GRAHAM LAW fIRM, p.e. 

I 
I 
I 

100 HIGHLAND PARK VILLAGE, SUITE 2' 
DALLAS TX 75205 

RECEIVED JAN 1 2 2012 
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CAUSE NO. PR-1l-3238-3 

,-' 'I r- ["'\ 
' .. , ~ ~ .'''' ~- ; 

IN RE: ESTATE OF § 
§ 
§ 
§ 
§ 

~ 1 PH 3: 
IN THE PROBATE COUR.fOl2 JM ,i-'---:::>:s~ 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ .DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S RESPONSE TO: 
MOTION TO ALLOW, WITHIN 24 DAYS OF HEARING, 

SERVICE AND FILING OF STEPHEN B. HOPPER'S AND 
LAURA S. WASSMER'S FIRST AND SECOND AMENDED MOTIONS 

FORPARTULSUM~RYJUDGMENTFILED 

WITH THE COURT ON JANUARY 9, AND 10, 2012 

COMES NOW, Plaintiff Jo N. Hopper ("Mrs. Hopper" or "Plaintiff') and files this Plaintiff 

Jo N. Hopper's Response to: Motion to Allow, Within 24 Days of Hearing, Service and Filing of 

Stephen B. Hopper's and Laura S Wassmer's First and Second Amended Motions for Partial 

Summary Judgment Filed with the Court on January 9, and 10, 2012 ("Response") to the Motion to 

Allow, Within 24 Days of Hearing, Service and Filing of Stephen B. Hopper's and Laura S. 

Wassmer's First and Second Amended Motions for Partial Summary Judgment Filed with the Court 

on January 9, and 10, 2012 ("Motion To Allow"), and states as follows: 

PLAINTIFF JO N. HOPPER'S RESPONSE TO MOTION TO ALLOW, 
WITHIN 24 DAYS OF HERAING, SERVICE AND FILING OF STEPHEN 
B. HOPPER'S AND LAURA S. WASSMER'S FIRST AND SECOND AMENDED 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH THE 
COURT ON JANUARY 9, AND 10,2012 Page I 
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I. 

Defendants' Motion To Allow acts as if Defendants' failure to timely file and serve their 

Second Amended Motion for Partial Summary Judgment was somehow Plaintiff's fault or doing. 

Nothing could be further from the truth. This is all about Defendants' own repeated lack of 

diligence, and plain waiver of a setting Defendants long knew about. 

II. 

Although denominated as a "Motion To Allow," it is really nothing but a response to 

Plaintiff's prior Motion to Continue Hearing and Objection on and as to: Stephen Hopper's and 

Laura Wassmer's Second Amended Motion for Partial Summary Judgment with Affidavits filed and 

served January 20, 2012. Defendants are simply trying to "explain away" Defendants' own failure 

to follow the Texas Rules of Civil Procedure, and they ask that the Court shorten the time required 

by the Texas Supreme Court in Lewis v. Blake, 876 S.W.2d 314, 316 (Tex. 1994) ("Lewis") from 24 

days of filing and service, of an MSJ served by mail or the equivalent (facsimile here) from the legal 

time required under due process considerations to be given the non-movant (Plaintiff) - to a time 

more to Defendants' liking. 

III. 

A. 

A short historical recap is in order. Plaintiff filed its one-and-only Motion for Partial 

Summary Judgment, which she has not amended, on November 30, 2011 ("Plaintiffs MSJ"). 

PLAINTIFF JO N. HOPPER'S RESPONSE TO MOTION TO ALLOW, 
WITHIN 24 DAYS OF HERAING, SERVICE AND FILING OF STEPHEN 
B. HOPPER'S AND LAURA S. WASSMER'S FIRST AND SECOND AMENDED 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH THE 
COURT ON JANUARY 9, AND 10, 2012 Page 2 
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Plaintiff hand-delivered her Plaintiffs MSJ to these Defendants and all parties that very same day. 

Hearing was set for December 30, 2011. But Defendants did not like that. Defendants decided to 

file their own Motion for Partial Summary Judgment ("Defendants' Original MSJ") but waited 

around until December 20, 20 II to file same. They had eight days after physically receiving 

Plaintiffs MSJ in which they could have filed their own MSJ had they so chosen and still had them 

heard on the same day (December 30th
). But they chose not to do so. 

B. 

Instead, on December 20,2011, along with with Defendants' Original MSJ they filed a 

"Motion to Continue" the hearing not only on Plaintiff s MSJ but asked that theirs and Plaintiff s 

both be reset for consideration together. The Court will recall that no hearing was held on December 

23 rd as scheduled on said Defendants' Motion to Continue. Instead, the Court simply determined to 

have the Clerk reset both Motions for consideration at a date far-removed, which date was agreed to 

be January 31 st
• That date was set for both competing MSJ's of Plaintiff and the Defendants, by 

agreement. Defendants then had at least a full 38 days before the hearing, plus up until January lOth, 

to file and serve (as the TRCP requires) any amended MSJ or any proof in support of their MSJ 

Defendants wanted to file and serve. 

c. 

Defendants then each created Affidavits in connection with this matter, and each signed same 

on December 22nd before a notary [that these Affidavits as signed are defective and useless for thse 

Defendants' summary judgment purposes is not dealt with in this Response]. So Defendants' 

PLAINTIFF JO N. HOPPER'S RESPONSE TO MOTION TO ALLOW, 
WITHIN 24 DAYS OF HERAING, SERVICE AND FILING OF STEPHEN 
B. HOPPER'S AND LAURA S. WASSMER'S FIRST AND SECOND AMENDED 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH THE 
COURT ON JANUARY 9, AND 10, 2012 Page 3 
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counsel had those Affidavits, presumably, from Degember 22nd when they were signed by 

Defendants, forward-in-time, ready for filing. 

D. 

For whatever reason, but presumably to gain some strategic advantage against Plaintiff, 

Defendants chose not to file their Affidavits promptly. Instead, they laid behind the log with their 

Affidavits and did not file them. 

E. 

Finally, on January 9, 2012, Defendants filed their First Amended Motion for Partial 

Summary Judgment ("Defendants' First Amended MSJ"). Contrary to the implication in the latest 

Motion to Continue filed by Defendants to which this Response is made, this Defendants' First 

Amended MSJ substantially changed a part of their prior MSJ. For reasons unknown to Plaintiff, 

Defendants did not bother to serve it promptly by hand-delivery. Instead they filed and served it Qy 

facsimile, which adds 3 days for "counting" purposes, and thus legally created a 24-day notice 

requirement for any filed MSJ hearing under the Supreme Court case of Lewis, supra. Defendants 

now claim that they don't "believe" that Lewis, supra applies to this matter, but they cite no case law 

or precedent or legal logic for that bare assertion. Interestingly, Defendants didn't bother to attach 

the Affidavits of the Defendants (defective as they may be) to this late-servedfiling of January 9th 

This was obviously Defendants' choice, as was the mode of service very late on January 9th
• Plainly 

if the Affidavits had been important to Defendants, they could have been filed with the Court weeks 

earlier, as they were plainly available. Again, Plaintiff had no conceivable role in any of these 

PLAINTIFF JO N. HOPPER'S RESPONSE TO MOTION TO ALLOW, 
WITHIN 24 DAYS OF HERAING, SERVICE AND FILING OF STEPHEN 
B. HOPPER'S AND LAURA S. WASSMER'S FIRST AND SECOND AMENDED 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH THE 
COURT ON JANUARY 9, AND 10,2012 Page 4 

89



decisions by Defendants and their counsel. Defendants First Amended MSJ of course superseded 

the Defendants' Original MSJ which was then (on January 9th
) no longer a "live" pleading. No 

notice of setting was given for this "Amended MSJ". 

F. 

Not content to have amended their MSJ once, Defendants again waited until late in the day, 

this time on January 10,2012, to file yet a Defendants' Second Amended MSJ. This time they 

attached the Affidavits. Again, they chose to serve it by mail/facsimile and not hand-deliver it. 

Again, there was no notice of setting or hearing. 

IV. 

Defendants' Second Amended MSJ, given its mode of service, clearly cannot be heard under 

the Supreme Court case of Lewis, supra on January 31, 2012. No motion for leave was sought or 

filed in conjunction with either the Second Amended MSJ, or the Affidavits attached and ultimately 

filed, and certainly none was granted by the Court. Interestingly too, the docket sheet attached to the 

Defendants' Motion to Allow, shows a Second Amended MSJ filed on January 13,2012. 

V. 

Whatever issues of judicial economy Defendants now belatedly raise, the fact is Defendants 

sat on their hands and deliberately didn't file the alleged Affidavit "proof' they had regarding either 

the "Original Amended" MSJ's timely. They plainly are negligent in their handling of this entire 

matter. They should not be rewarded by the Court waiving the clear rule on notice enunciated by the 

PLAINTIFF JO N. HOPPER'S RESPONSE TO MOTION TO ALLOW, 
WITHIN 24 DAYS OF HERAING, SERVICE AND FILING OF STEPHEN 
B. HOPPER'S AND LAURA S. WASSMER'S FIRST AND SECOND AMENDED 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH THE 
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Texas Supreme Court in Lewis, supra, 

VI. 

Plaintiff's MSJ is ripe for hearing, without any need for any other matters to be considered, as 

it disposes of the issue of "Robledo" (as Defendants call it), without reference to any filing by 

Defendants, nor need for consideration by the Court. 

WHEREFORE, PREMISES CONSIDERD, Plaintiff prays that Defendants' Motion To 

Allow be Denied and for all other relief consonant therewith, and that Plaintiff s MSJ be heard as 

now scheduled (for the second time) on January 31,2012 at 2:30 p.m. before this Honorable Court. 

Respectfully submitted, 

ERHARD & JENNINGS, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 
(214) 720-4001 
FAX: (2 ) 871-1655 

Kenneth B, mh son 
State Bar No. 20123100 

and 

THE GRAHAM LAW FIRM, P,C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

and 

PLAINTIFF JO N. HOPPER'S RESPONSE TO MOTION TO ALLOW, 
WITHIN 24 DAYS OF HERAING, SERVICE AND FILING OF STEPHEN 
B. HOPPER'S AND LAURA S. WASSMER'S FIRST AND SECOND AMENDED 
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By: ~U'A9IF os-~ 
Michael: Graham 
State Bar No. 08267500 
Janet P. Strong 
State BarNo. 19415020 

and 

By: :-_-::-:--:::--,--____ _ 
Thomas M. Featherston, Jr. 
3701 Chateau Avenue 
Waco, Texas 76710 
State Bar No. 06872200 

ATTORNEYS FOR PLAINTIFF 
JON. HOPPER 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via facsimile to: counsel for the Independent Administrator and Bank, Thomas H. Cantrill and 
John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, and to 
Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark Enoch, Gary 
Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, Suite 500, 
Dallas, Texas 75254, and, via first class mail, postage prepaid to Stanley Johanson, 727 East Dean 
Keeton Street, Austin, Texas 78705 on th~ay of J , 012. 

PLAINTIFF JO N. HOPPER'S RESPONSE TO MOTION TO ALLOW, 
WITHIN 24 DAYS OF HERAING, SERVICE AND FILING OF STEPHEN 
B. HOPPER'S AND LAURA S. WASSMER'S FIRST AND SECOND AMENDED 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH THE 
COURT ON JANUARY 9, AND 10,2012 Page 7 
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" 

CAUSE NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D.HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ IN THE PROBATE COURT 
§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AND 
AFFIRMATIVE DEFENSES TO DEFENDANTS 
STEPHEN HOPPER AND LAURA WASSMER 

TO THE HONORABLE JUDGE OF SAID COURT: 

,',~ ... ~ ~ :"~ r', 
i , 

COMES NOW Jo N. Hopper, Plaintiff and COlll1ter-Defendant ("Colll1ter-Defendant Hopper" 

or "Hopper") and files this, Plaintiff Jo N Hopper's Original Answer and Affirmative Defenses to 

Stephen Hopper and Laura Wassmer ("Colll1ter-Plaintiffs"! "Defendant Stepchildren") to "Stephen 

Hopper's and Laura Wassmer's COlll1terclaim and Crossclaim for Declaratory Judgment" (the 

"Counterclaim") and states as follows: 

General Denial 

Pursuant to Rule 92 of the Texas Rules of Civil Procedure, Hopper generally denies each and 

every, all and singular, the allegations in the referenced COlll1terclaim filed by COlll1ter-Plaintiffs, and 

demands strict proof of all such allegations by a preponderance of the evidence or other applicable 

burden of proof. 

PLAINTIFF 10 N. HOPPER'S ORlGINAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA WASSMER 

Page I 
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Affirmative Defenses 

By way of affirmative defenses, Hopper alleges the following against the Counterclaim filed 

by Counter-Plaintiffs: 

1. Hopper asserts as a defense to any claim for attorneys' fees made by these Counter-

Plaintiffs that they have acted in bad faith and that they cannot be awarded attorneys' 

fees to "declare" rights when such declaration as to the very same issues is already 

pending before this Court. 

WHEREFORE, PREMISES CONSIDERED, Counter-Defendant Hopper prays that 

(Defendant Stepchildren and Counter-Plaintiffs) Stephen Hopper's and Laura Wassmer's 

Counterclaim and Crossclaim for Declaratory Judgment claims be denied in all respects, that 

Counter-Defendant Hopper go with her costs without day, and have such other relief against 

Counter-Plaintiffs, as may be appropriate and all other general and special relief, in law or equity, to 

which Counter-Defendant Hopper may be justly entitled. 

Respectfully submitted, 

ERHARD & JENNINGS, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 
(214) 720-4001 
FAX: (214) 871-1655 

Kenneth B. Tom inson 
State Bar No. 20123100 

and 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA WASSMER 

Page 2 
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THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
DaIIas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

By: ~----r-"'-"'''''''-I~bfL-'-4-~ 
Micha 1. Graham 
State Bar No. 08267 00 
Janet P. Strong 
State Bar No. 194 I 5020 

ATTORNEYS FOR PLAINTIFF/ 
COUNTER-DEFENDANT 
JON. HOPPER 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via facsimile to: counsel for the Independent Administrator and Bank, Thomas H. Cantrill and 
John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, and also 
via facsimile to Counter-Plaintiffs' Stephen Hopper and Laura Wassmer, via their counsel of record, 
Mark Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum 
Drive, Suite 500, Dallas, Texas 75254, on the 3lJ!tay of January, 2012. 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA WASSMER 
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CAUSE NO. PR-1l-3238-3 

INRE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

, : 
"V '" • • j • 

• '~ .. , , , ! 

\.';~r~\\ '.< ,:~~ r~0U-(:~ , 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AND 
AFFIRMATIVE DEFENSES TO DEFENDANT JPMORGAN CHASE BANK, N.A. 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW Jo N. Hopper, Plaintiffand Counter-Defendant ("Counter-Defendant Hopper" 

or "Hopper") and files this, Plaintiff Jo N Hopper's Original Answer and Affirmative Defenses to 

Defendant JPMorgan Chase Bank, NA., to ("Counter-Plaintiff'I"Defendant Bank") "JPMorgan 

Chase Bank, N.A. 's First Amended Answer, Special Exception, Counterclaim and Cross-Claim in 

Response to Jo N. Hopper's First Amended Original Petition" (the "Counterclaim") and states as 

follows: 

General Denial 

Pursuant to Rule 92 of the Texas Rules of Civil Procedure, Hopper generally denies each and 

every, all and singular, the allegations in the referenced Counterclaim filed by Counter-Plaintiff, and 

demands strict proof of all such allegations by a preponderance of the evidence or other applicable 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AFFIRMA TlVE 
DEFENSES TO DEFENDANT JPMORGAN CHASE BANK, N.A. 

Page 1 
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burden of proof. 

Affirmative Defenses 

By way of affinnative defenses, Hopper alleges the following against the Counterclaim filed 

by Counter-Plaintiff: 

I. Hopper asserts the defense of unclean hands. 

2. Hopper asserts as a defense to any claim for attorneys' fees made by this Counter-

Plaintiff in either its capacity as the Independent Administrator of the Estate of Max 

N. Hopper or in its corporate capacity, that this Counter-Plaintiff is and has engaged 

in gross negligence and gross mismanagement ofthe Estate, and has engaged in fraud 

and deceptive trade practices, all against the interests of Counter-Defendant Hopper 

and the Estate. Further, the Counter-Plaintiff has committed conduct in regard to the 

Estate which supports its removal as the Independent Administrator. As such, no 

attorneys' fees are awardable to Counter-Plaintiff either under Tex. Civ. P. Rem. 

Code Sec. 37.009, or, under Tex. Prob. Code. 149C(c), or, any other such Code 

provision inasmuch as the Independent Administrator has not defended any removal 

action filed by Hopper against it, in good faith. 

WHEREFORE, PREMISES CONSIDERED, Counter-Defendant Hopper prays that 

(Defendant and Counter-Plaintiff) JP Morgan Chase Bank, NA. 's First Amended Answer, Special 

Exception, Counterclaim and Cross-Claim in Response to Jo N Hopper's First Amended Original 

Petition claims be denied in all respects, that Counter-Defendant Hopper go with her costs without 

day, and have such other relief against JPMorgan Chase Bank, N.A., in all capacities, as may be 

appropriate and all other general and special relief, in law or equity, to which Counter-Defendant 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANT JPMORGAN CHASE BANK, N.A. 

Page 2 
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Hopper may be justly entitled. 

Respectfully submitted, 

ERHARD & JENNINGS, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 
(214) 720-4001 
FAX: (214) 871-1655 

and 

THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

, A, 
By: -L..4L.!X..¥J<Z4~JL¥-. ~ 
Michae . Graham 
State Bar No. 08267 00 
Janet P. Strong 
State Bar No. 19415020 

ATTORNEYS FOR PLAINTIFF/ 
COUNTER-DEFENDANT 
JON. HOPPER 

PLAINTIFF 10 N. HOPPER'S ORlGlNAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANT JPMORGAN CHASE BANK, N.A. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via facsimile to: counsel for the Independent Administrator and Bank, Thomas H. Cantril! and 
John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, and also 
via facsimile to Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark 
Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, 
Suite 500, Dallas, Texas 75254, on the )/Sliaay of January, 2012. 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANT JPMORGAN CHASE BANK. N.A. 

Page 4 
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IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

NO. PR-11-3Z38-3 

§ 
fl no no:r'" , 
~ ~,,"J ~"ts'(-,7li 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

§ 
§ 
§ 

Defendants. 
§ 
§ 

IN THE PROBAT~l(!b~ 

NO.3 

DALLAS COUNTY, TEXAS 

MOTION FOR NEW TRIAL, 
RECONSIDERATION, CLARIFICATION, AND MODIFICATION 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COME STEPHEN B. HOPPER and LAURA S. WASSMER ("Movants"), the 

children of the Deceased, Max D. Hopper, in the above-referenced Estate and file this 

Motion for New Trial, Reconsideration, Clarification, and Modification of certain 

rulings made in the Court's Order on the Motion for Partial Summary Judgment of 

the Plaintiff and the Second Amended Motion for Partial Summary Judgment filed by 

Movants, and in support of such motion would respectfully show the follOWing: 

1. The Court held a hearing on the Motions for Partial Summary Judgment 

MOTION FOR NEW TRIAL, RECONSIDERATION, CLARIFICATION, AND MODIFICATION PAGE 1 
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on January 31. 2012, and the Court entered its order on February 14, 2012. The 

parties argued their respective points of law at the hearing, but more time was 

needed for due process because the hearing ended earlier than anticipated because 

of the Court's schedule. A copy of the Court's order is attached hereto marked as 

Exhibit "A" and is incorporated herein for all purposes. 

2. For ease of review, attached as Exhibit "8" is a two-page excerpt from 

the Movants' Second Amended Motion for Partial Summary Judgment which 

delineates the five requested declarations. Attached as Exhibit "C" is a copy of a 

four-page excerpt from the Plaintiffs Motion delineating her requested declarations. 

3. Movants respectfully request a new trial, reconsideration, clarification, 

and modification on certain matters presented to the Court. They include, but are 

not necessarily limited to, the absence of any ruling with respect to Movants' 

requested declaration No. 1 and the apparent conflicting rulings with respect to 

Plaintiffs declaration No.7. 

4. With respect to the substance of the Court's ruling, Movants 

respectfully request a new trial and the Court's reconsideration and modification of 

ruling Nos. 6, 7, and 8 it made within the Exhibit "A" so that (a) they further conform 

to the proper partition and distribution of all assets that have been under the 

administration ofthe Independent Administrator, and so that (b) the Court does not 

"grant" relief to the Independent Administrator that was not the subject of the 

Motions for Partial Summary Judgment. 

MOTION FOR NEW TRIAL, RECONSIDERATION, CLARIFICATION, AND MODIFICATION PAGE 2 
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5. Further, with respect to the substance of the Court's ruling, Movants 

request a new trial, reconsideration, clarification, and modification of the Court's 

ruling that the Independent Administrator can distribute undivided interests. 

Movants request that the Order, after a new trial, be modified to grant Movants' 

requested relief that the Independent Administrator must seek a § 150 partition and 

distribution and cannot distribute undivided interests without the beneficiaries' 

informed consent. Further, if the Court does not modif'y its Order, Movants request 

clarification of the Court's ruling. Because the ruling does not state the reasons for 

this holding, it is unknown whether the Court found that in all instances an 

independent administrator has the authority to distribute undivided interests or 

that in this set of circumstances the Independent Administrator has such authority 

regarding distributions (and whether that is based upon some findings of fact with 

respect to alleged consent and/or agreement to distribute). 

6. Finally, Movants request a new trial, reconsideration, and modification 

of the Court's denial of Movants' declaration Nos. 4 and 5. 

WHEREFORE, PREMISES CONSIDERED, Stephen B. Hopper and Laura S. 

Wassmer request the following: 

1. That the Court grant a new trial, reconsider, clarif'y and modif'y its 

Order with respect to declaration No.1 sought by the Movants and declaration No.7 

sought by the Plaintiff. 

2. That the Court grant a new trial, clarif'y and modif'y its Order with 

MOTION FOR NEW TRIAL, RECONSIDERATION, CLARIFICATION, AND MODIFICATION PAGE 3 
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respect to the Independent Administrator's distribution of undivided interests by 

ordering that the Independent Administrator must seek a § 150 partition and 

distribution and cannot distribute undivided interests without the beneficiaries' 

informed consent (or clarifying the Court's Order as requested herein if the Court 

does not grant Movants' requested relief). 

3. That the Court grant a new trial, reconsider and modify ruling Nos. 6, 7, 

and 8 as requested herein. 

4. That the Court grant a new trial, reconsider and modify the Court's 

denial of Movants' declaration Nos. 4 and 5. 

Movants pray for such other and further relief, both general and special, at 

law or in equity, to which they may show themselves to be justly entitled and for 

which they will ever pray. 

Respectfully submitted, 

GLAST, PHILLIPS & MURRAY, P.C. 

By: -->.;Q-A-r----'-K-C-I... E~N~....:.C...llr--=-~=-::.....--I.A ..... ' --

State Bar No. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARY STOLBACH 
State Bar No. 19277700 

GLAST, PHILLIPS & MURRAY, P.c. 

14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 
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STANLEY M. JOHANSON 
State Bar No. 10670800 
STANLEY M. JOHANSON, P.c. 
727 East Dean Keeton Street 
Austin, TX 78705-3299 
Tel: 512-232-1270 
Fax: 512-471-6988 

ATTORNEYS FOR STEPHEN B. HOPPER 
AND LAURA S. WASSMER 

CERTIFICATE OF SERVICE 

The undersigned certifies that on the 14th day of March, 2012, a true and 
correct copy of the above and foregoing document was sent by email and certified 
mail, return receipt requested, to the following: 

Mr. Thomas H. Cantrill 

Mr. John C. Eichman 
Hunton & Williams 

1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.c. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

Gary Stolbach 
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FIAT 

A hearing on the above and foregoing Motion has been set for the __ day of 

_______ ---', 2012, at ____ ,m, in the courtroom of the Probate 

Court No, 3 of Dallas County, 

JUDGE PRESIDING 

5012432v I SH & LW . Motion for New Trial, Reconsideration, Clarification, and Modification 
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No. PR-l 1-3238-3 

IN RE: ESTATE OF ) IN THE PROBATE COURT 

MAX D. HOPPER, ) 

} DECEASED 

)0 N. IIOPPER, NO.3 

Plaintiff, ) 

v. 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

OIWER ON MOTIONS FOR SUMMARY JUDGMENT 

On the 31" day of January, 2012, came on to be heard the following matters: I) 
Plaintiff )0 N. Hopper's Motion For Partial Summary Judgment; 2) Stephen Hopper's 
and Laura Wassmer's Second Amended Motion for Partial Summary Judgmcnt; 
JPMorgan Chase Bank, N.A. 's Response To Jo Hopper's Motion For Partial Summary 
Judgment And Stephen Hopper's And Laura Wassmer's Second Amcnded Motion For 
Partial SUI11I11a1Y Judgment; and 3) various objections, written and oral, concerning the 
presentation of the above matters. 

The Court: 

I. GRANTS Issue Nos. One, Six, and Seven of' Plaintiff Jo N. Hopper's 
Motion For Partial Summary Judgment; 

2. DENIES Issue Nos. Two through rive, and Seven and Eight of PlaintifTJo 
N. Hopper's Motion For Partial Summary Judgment; 

2. GRANTS Issue Nos. Two, and Three, in Stephen Hopper's and Laura 
Wassmer's Second Amended Motion For l'al1ial Summary Judgment; 

3. DENIES Issue Nos. Four and Issue No. Five, of Stephen Ilopper's and 
Laura Wassmer's Second Amended Motion For Parlial Summary 
Judgment;; 

4. DENIES all objections, written and oral, concerning the presentation or 
the above matters. 
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5. DECLARES that the Independent Administrator JPMORGAN CIlASE 
BANK, N.A., may distribute the Robledo Property in undivided interests, 
subject to the Homestead Right and the existing mortgage indebtedness; 

6. DECLARES that the Independent Administrator JPMORGAN CHASE 
BANK, N.A., may require return of [some] community property 
previously distributed to any party, if equitable and financial 
circumstances warrant it; 

7. DECLARES that all such returns of distributions of property, cash, stocks, 
and what-have-you, shall be effected by the Independent Adl11inistrator 
exercising its sole authority, which authority shall be exercised with 
discretion, and not unreasonably; 

8. DECLARES that the evidence presented in the v~lrious motions, affidavits, 
arguments of counsel, and all other material presented to the Court, 
indicate that the Independent Administrator has only made distributions 
that were not "unlawful"; and 

9. DECLARES that this matter shall be presented at the earlicst opportunity, 
but no later than the last day of April, 2012, for mediation before the 
Honorable Judge Nikki De Shazo. 

SIGNED this the 14'h day of February, 2012. 

107



NO. PR-1l-3238-3 

INRE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

Flied 
12 January 10 P5:39 
John Warren 
County Clerk 
Dallas County 

STEPHEN HOPPER and LAURA W ASSMER (collectively "Heirs") file this Second 

Amended Motion for Partial Summary Judgment and in support therefore would respectfully 

show as follows: 

I. 

RELIEF REQUESTED 

The Heirs respectfully request that the Court enter a summary judgment declaring the 

following: 

(I) The Independent Administrator must seek a partition and distribution of the Estate 

under Texas Probate Code Section 150, since the Heirs and Mrs. Hopper have not 

reached agreement on how the assets are to be distributed; 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT PAGE 1 
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(2) A partition of the Estate under Texas Probate Code Section 150 includes the 

entire community property estate subject to administration by the Independent 

Administrator. Such partition is not limited to a partition of Decedent's separate 

property and one-half interest in community property.; 

(3) The partition of the entire community property subject to estate administration 

must include Robledo, and the party that does not receive Robledo should receive 

assets equal in value to the full fair market value of Robledo; 

(4) In the partition and distribution of the Estate under Section 150, Robledo should 

be distributed to Mrs. Hopper, and assets of equal value should be distributed to 

the Heirs; and 

(5) The partition of Robledo should be decided in the context of all estate assets that 

were to have been partitioned and distributed under Texas Probate Code Section 

150, and the Heirs may not be prejudiced by the Bank's prior unlawful 

distri butions of estate assets. 

II. 

SUMMARY JUDGMENT EVIDENCE 

This Motion for Partial Summary Judgment is supported by the pleadings and documents 

on file with the Court as well as Exhibits "A" and "B" to this Motion, which are incorporated 

herein by reference. 

III. 

FACTS 

A. Max D. Hopper Died Intestate. 

Max D. Hopper ("Decedent") died on January 25, 2010, intestate. He was survived by 

his second wife, Jo N. Hopper ("Mrs. Hopper") and by his children from his first marriage, Dr. 

STEPHEN HOPPER's AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY IUDGMENT PAGE 2 
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to sell only when there is a necessity to pay debts and administration expenses52
• 

But here the Bank does not ask this question as to just any property or even any 

other property; it specifically asks the Court declare it can sell, Plaintiff's 

Homestead to a third party (including the one-half already owned in fee by the 

Widow), subject to the PlaintifffWidow's homestead rights. The Bank again 

ignores the mandate it is given under § 271(a)(I) and § 272(d) TPC that "(d) In 

all cases, the homestead shall be delivered to the surviving spouse, if there be 

one ... n. 

Subpart B. 

All of Plaintifrs Declarations Should Be Granted 

Plaintiff also moves for summary judgment on its "Count 1 - Declaratory Judgment" -

see Petition, as to those matters beginning at page 31, as follows: 

1. Plaintiff states and seeks declamtion: 

That the residence of Decedent Max Hopper and Jo Hopper ("Surviving Spouse"), 
located at 9 Robledo Drive, Dallas, Texas, was the community property of Decedent and 
Surviving Spouse prior to Decedent's death. [Petition, para. "C. 1 ", at p. 31] 

a. This is a mixed question of fact and law that Plaintiff asserts is uncontested and 

should be GRANTED to Plaintiff. 

2. Plaintiff states and seeks declaration: 

That immediately upon Decedent's death, Surviving Spouse retained and was fully vested 
in the fee simple title to her undivided one-half of the Residence, and Decedent's undivided one-

52 §333, 334, and 340, Texas Probate Code. 

I00069692.DOC;21 
PLAINTIFF JO N. HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT Page 38 

110



half thereof passed to his Stepchildren, Defendants Stephen and Laura. [Petition, para. "G.2 ", 
atp.31J 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 37 and 45(b). This 

declaration should be GRANTED to Plaintiff. 

b. See also Argument and Authorities in Section II, Part B, Subpart "A. 1 " above, 

incorporated by reference herein. 

3. Plaintiff states and seeks declaration: 

That since the Residence was their community homestead, and since Surviving spouse 
has elected to maintain the Residence as her Homestead, Surviving Spouse has the exclusive 
right of use and possession thereof, and the Defendant Stepchildren's interest therein is subject 
to her exclusive right of use and possession. [Petition, para "C.3" at p. 31J 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 283 and 284 and this 

declaration should be GRANTED to Plaintiff. 

4. Plaintiff states and seeks declaration: 

That the Homestead is not subject to administration, and no party may be granted a 
partition of the Homestead against Plaintiff, as long as she maintains it as her Homestead 
[Petition, para. "C.4", atp. 31J 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 284 and this 

declaration should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

5. Plaintiff states and seeks declaration: 

{00069692.DOC;2J 
PLAINTIFF JO N. HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT Page 39 
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That the Bank shall not charge against the Surviving Spouse's share of the assets being 
administered, any value attributable to the Surviving Spouse's right of sole use and possession of 
the children's one-half of the Residence and any tangible personal property in connection 
therewith, as a matter of law, as to the Homestead. [Petition, para. "C.3" at p. 32] 

a. See Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

6. Plaintiff states and seeks declaration: 

That Plaintiff is entitled to full and exclusive use, possession and enjoyment of the 
Homestead and to maintain her Homestead interest at Robledo without interference from the 
Defendant Stepchildren or Defendant Bank for the remainder of her natural life (or until she 
ceases to occupy the Homestead and has affirmatively and deliberately abandoned same). 
[Petition, para, "C.8" at p. 32] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 284 and this 

declaration should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities set forth in Section II, Part B, Subparts "A. I " 

and "A.2" above and incorporated by reference herein. 

7. Plaintiff states and seeks declaration: 

That the Surviving Spouse has not requested of the Court a non-prorata partition of 
community property between the Surviving Spouse and the Decedent's Estate as set forth in 
§ 385 of the Texas Probate Code - nor has the Surviving Spouse requested a partition of any 
kind of the Homestead. [Petition, para. "C.II ", at p. 33] 

a. This fact is undisputed. See Hopper Affidavit. 

8. Plaintiff states and seeks declaration: 

That neither the Independent Administrator nor any Court, may partition Plaintiff's 
Homestead between (i) the Plaintiff, and (ii) the Decedent's estate or the Stepchildren, or their 
successors or assigns, whether under §380 of the Texas Probate Code or otherwise, without the 
consent of the Plaintiff, as long as it is the Plaintiff's Constitutional homestead, until she either 
dies or voluntarily abandons the property. [Petition, para. "C.13", at p. 33] 

{G0069692.DOC;2} 
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a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§284 and this declaration 

should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

Plaintiffs claims being sustainable both as a matter of logic or law, Plaintiffs MSJ 

should be granted in all respects on all parts in this Subpart B. 

CONCLUSION 

Plaintiff respectfully prays that this Court grant her Motion for Summary Judgment, both 

against Defendant's Counterclaim as set out above and in favor of Plaintiffs Petition as set out 

above. 

{06069692.DOCj2f 
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IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S MOTION TO MODIFY 
THE COURT'S FEBRUARY 14,2012 ORDER ON THE 

MOTIONS FOR SUMMARY JUDGMENT, AND, ALTERNATIVELY, 
FOR NEW TRIAL, PER T.R.C.P., Rule 329b; AND, MOTION TO SEVER 

COMES NOW, Plaintiff, Jo N. Hopper ("Plaintiff' or "Hopper"), and ftIes this Plaintiff 

Jo N. Hopper's Motion to ModifY the Court's February 14,2012 Order on Motionsfor Summary 

Judgment, and, Alternatively, For New Trial, Per TR.C.P., Rule 329b; and, Motion To Sever 

(the "Motion"), and, in support thereof, states as follows: 

I. The Court's Order(s) 

The Court issued an order entitled "Order On Motions for Summary Judgment" ("Order") 

on February 14, 2012 on the two "competing" Motions for Partial Summary Judgment filed, 

respectively, by Plaintiff and the Defendant Stepchildren - Laura S. Wassmer and Stephen B. 
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Hopper ("Defendants" or "Defendant Stepchildren" - also "Laura" and "Stephen", respectively). 

It is important in the review of this Motion to note that JPMorgan Chase Bank, N.A. ("JPMC", 

or the "IA") neither as Independent Administrator ("IA"), nor otherwise, moved for summary 

judgment. That is, there was no request by JPMC as the IA for affirmative relief before the 

Court by JPMC acting as the lA, on January 31, 2012. Nonetheless, the Court effectively 

granted affirmative relief in favor of the IA not sought in either of the two MSJ's before the 

Court - as will be demonstrated below - which is error and requires this Honorable Court to 

modify or vacate the Order in such respects, or grant a new trial in all respects. 

Plaintiff submits that a Texas Supreme Court case (the Wright case) - see below, when 

reviewed carefully by this Honorable Court, should cause the Court to completely modifY or 

vacate its current Order and re-issue a new modified Order simply granting Plaintiff Jo N 

Hopper's Motion for Partial Summary Judgment ("Plaintiffs MSJ") in its entirety (and thus 

dispensing with any of Defendants' competing claims), or granting Plaintiff a new trial on all 

Issues. 

All matters below reflect Plaintiffs reasons, among others, that the Order, in its present 

form, should be substantially modified, or alternatively, vacated entirely and a new trial l be had 

upon the issues set forth therein; all pursuant to T.R.C.P., Rule 329b and other applicable Rules. 

The Court's Order requires modification or vacation, in at least the following respects set forth 

below, or a grant of a new trial for Plaintiff, on all issues. Additionally, the Court granted on 

March 5, 2012 an order proposed by Defendants (the "Late-Filing Order"), which granted after-
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the-fact Defendants' Motionfor Leave (as defined below). The grant of this Late-Filing Order is 

likewise in error and said Late-Filing Order should be vacated entirely. Lastly, while Plaintiff 

maintains that both the Order and the Late-Filing Order are both interlocutory in nature in all 

respects, if for any reason the Court deems either of these two orders or any part of either thereof 

or (deems) any other order later ultimately issued in connection with this Motion and the matters 

referenced herein (collectively, the "orders"), to be final in any respect [in whole or in part] (or if 

either or any of them is in fact final as a matter of law) then (to the extent any or aU of such 

orders are not vacated and fully modified in conformance with Plaintiff s requests in this 

Motion) Plaintiff moves herein for severance of all such orders (as also set forth below), so an 

appeal can be perfected and prosecuted by Plaintiff on all issues in connection herewith and 

therewith. 

Plaintiff therefore now sets forth her positions on all issues and relief, as follows: 

A. Conflicting Ruling 

The Order both grants and denies the very same Issue 7 of Plaintiffs MSJ. See 

paragraphs 1 and [the first numbered] j2 of the Order. Issue 7 of Plaintiff s MSJ requested a 

declaration stating: 

That the Surviving Spouse has not requested of the Court a non
prorata partition of community property between the Surviving Spouse and 
the Decedent's Estate as set forth in § 385 of the Texas Probate Code - nor 
has the Surviving Spouse requested a partition of any kind of the 
Homestead. 

1 A summary judgment proceeding is a "trial" within the meaning of the Texas Rules of Civil Procedure, Rule 63. Leche v. 
Stautz, 386 S. W.2d 872, 873 (Tex. Civ. App. - Austin, 1965). 
2 There are in fact, nY2 (2) different paragraphs each numbered "2", in the Order. This particular section references the 
first such paragraph "2". 
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The evidence offered in support of the Plaintiff s MSJ, including Issue 7; conclusively 

established the facts set forth in Issue 7 - to wit, Plaintiff has not requested a partition of the 

community property. See Affidavit of Jo N. Hopper (Plaintiff) attached as Exhibit "A" in support 

of Plaintiffs MSJ. Further, no summary judgment evidence offered by any party controverted 

any point of, or statement in, Plaintiffs Affidavit. Neither the Independent Administrator nor 

Defendants Stephen B. Hopper and Laura S. Wassmer offered any contradictory summary 

judgment evidence at all to this Issue 7. Accordingly, Plaintiff requests that the Order be 

modified to reflect that Issue 7 of the MSJ is "Granted", and any inconsistent reference to it 

being "Denied" be removed and stricken from the Order and the Order be so modified. 

B. Inconsistent and Contradictory Ruling(s)lBoth Internally Within the Order, and, 

Otherwise in Direct Contravention of Texas Law 

1. 

Errors 

The Order makes inconsistent/contradictory rulings with respect to Plaintiffs MSJ Issues 

3 and 6. See paragraph 1 and [the first] paragraph 2 of the Order. The Order's [first] paragraph 

2 "Denies" Plaintiffs Issue 3 after paragraph 1 already "Grants" Issue 6. 

Issue 3, which was Denied, sought a declaration stating: 

That since the Residence was their community homestead, and since 
Surviving spouse has elected to maintain the Residence as her Homestead, 
Surviving Spouse has the exclusive right of use and possession thereof, and 
the Defendant Stepchildren's interest therein is subject to her exclusive 
right of use and possession. 

Issue 6, which was Granted, sought a declaration stating: 
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That Plaintiff is entitled to full and exclusive use, possession and 
enjoyment of the Homestead and to maintain her Homestead interest at 
Robledo without interference from the Defendant Stepchildren or 
Defendant Bank for the remainder of her natural life (or until she ceases to 
occupy the Homestead and has affirmatively and deliberately abandoned 
same). 

It is undisputed by the IA and the Defendant Stepchildren that Plaintiff is entitled to her 

Constitutional Homestead - which term "Homestead" has a fixed and precise Constitutional 

meaning. 3 The inconsistent/contradictory rulings on Issues 3 and 6, however, create doubt or 

uncertainty as to whether this Court has declared that Plaintiff does, in fact, have such a 

Constitutional Homestead. The Texas Constitution is clear on this issue - Plaintiff on the 

uncontested facts (also as averred by her in her Affidavit) does have an absolute Homestead 

upon the physical residence at No.9 Robledo ("Robledo") which she and Decedent purchased 

jointly as community property long before his death and which has (uncontestedly) never been 

abandoned by her. See also Hopper Affidavit attached to Plaintiff's MSJ. Accordingly, the 

Order should be modified to remove this inconsistency and the Court should now Grant Issue 3, 

as well as Issue 6.4 

3 The term "Homestead" under the Texas Constitution, Art. 16, Sec. 51 is defined to mean ", .. the homestead in a City, fown or 
village, shall consist of lot or contiguous lots amounting to not more than 10 acres of land, together with any improvements on 
the land; provided that the homestead in a city, town or village shall be used/or the purposes a/a home . .. a/the homestead 
claimant, whether a single adult person or the head ofafamily . .. ". This definition governs - not any party's mere idea of what 
a Homestead is or entails. The Constitution governs all Statutes, even if contrary to it. City of Ft. Worth, 236 S. W.2d 615, 618 
(Tex. ]951). In this same regard, it is also worthy of note that the Constitution, Art. 16, Sec. 52 makes clear that the Homestead 
is a real property interest, in that it unequivocally states: " ... on the death of a husband or wife, or both, the homestead shall 
descend and vest in like manner as other real property a/the deceased . .. ". [emphasis added] See also Laster v. First 
Huntsville Properties, 826 S.W.2d 125, 129 (Tex. 1991) ("In Texas, the homestead right constitutes an estate in lantf'). 
Lasater confirms that the Homestead ll! an estate in land and the Constitution confirms it vests at the moment of death. 
4 Plaintiff believes that the Order contains other rulings that are incorrect as a matter of law. Those rulings, however, are not the 
subject of this Motion and will be addressed at a subsequent and appropriate time. 
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Plaintiff also notes in such regard the only substantive difference between Plaintiffs 

Issue 3, which was Denied, and Plaintiffs Issue 6, which was Granted by this Court, is the 

phrase at the end of Issue 3 " ... and the Defendant Stepchildren's interest therein is subject to 

her exclusive right of use and possession." [emphasis added} 

This addition is of course a clear statement of the applicable law and neither it nor the 

entire point should have been denied. 

But since the Court Denied Issue 3 and Granted Issue 6, and since this slight addition of 

language was the only difference, Plaintiff can only logically surmise the Court meant its ruling 

to be either (i) the Stepchildren did not have an interest in the real property, or (ii) that whatever 

interest the Stepchildren do have is not subject to Plaintiffs exclusive use and possession under 

the Constitutional Homestead. Either position is legally incorrect. 

Indeed, if the Court intended either point above by its ruling, then such a position(s), plus 

the other rulings made by the Court, represents a wholesale adoption (whether unintended, or 

otherwise) by this Court of the so-called "aggregate theory" of community property as the law in 

Texas, rather than the "item" theory, notwithstanding the written views to the contrary of 

Professor McKnight5
, and even co-counsel for the Defendant Stepchildren, Professor Johanson6

. 

5 Professor Joseph McKnight, the acknowledged «Dean" of Community Property Law in Texas, has written as follows in Texas 
Matrimonial Property Law (1. McKnight and W. Reppy), p. 288, note "1" (1983) [emphasis added]: 

IT/he Wife owns a halfinterest in each item of the community property o/which she cannot be deprived o[ at death. 

6 It is worthy of nate that Professor (and Defendants' own counsel) Stanley Johanson's comments in his treatise Wills, Trusts and 
Estates, Seventh Edition, Stanley M. Johanson, et a1., are as follows: 

Almost all community property states follow the theory that husband and wife own equal shares in each item Of community 
property at death. They do not own equal undivided shares in the aggregate community property. Thus if Hand W own 
Blackacre (worth $50,000) and Whiteacre (worth $50,000), each owns a half share in each tract. W's will cannot devise 
Blackacre to Hand White acre to D, her daughter by a previous marriage, even though H would end up receiving property equal 
to the value of his community share. 
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But as Johanson has claimed in his learned Treatise, neither Texas, nor any other state of which 

he is aware, has adopted that aggregate theory. In fact, the "item" theory is the law in Texas. 

It has always been the law, which the Texas Supreme Court's holding in Wright v. Wright, 154 

Tex. 138,274 S.W.2d 670, 675-677 (Tex. 1955) ("Wright"), reaffinned as far back as 1955. 

Thus the Order "Denying" Plaintiff's Issue 3, is not only incorrect and inconsistent in 

such regard, it is contrary to the express holding of the Texas Supreme Court in Wright, the 

express wording of the Texas Probate Code ("TPC") in §377, the express language of §3(1) of the 

TPCB
, and the writings of Professors McKnight, Johanson, Featherston9

, and Judge DeShazolO. 

The Order does not correctly reflect Texas law and this fundamental error in the Order as 

to the "aggregate theory" pervades and misinforms the entire Order. 11 Again, Texas is not an 

Each spouse is the owner 0/ an undivided one-half interest in the community property. The death of one spouse dissolves the 
community. The deceased spouse owns and has testamentary power over only his or her one-half community share. 

The decedent has no power to dispose of a homestead so as to deprive the surviving spouse afstatutory rights therein. The right 
to occupy the homestead is given In addition to any other rights the surviving spouse has in the decedent's estate. 

Upon the death of one spouse, the deceased spouse can dispose of his or her half of the community assets. The surviving spouse 
owns tlte other half, which is not, of course, subject to testamentary dispOSition by the deceased spouse. 

[emphasis added] 

7 " .•. and all the estate of such person, not devised or bequeathed, shall vest immediately in his heirs at law; ... " §37, TPC 
,,, 'Estate' denotes the real and personal property ofa decedent ... " §3(l), TPC [emphasis added] 
9 Hlfa spouse dies intestate, the surviving spouse continues to own (not inherits) an undivided one-half interest in the 
community probate assets." Texas Practice Guide Probate, Featherston, Gardner and Pacheco, 2011. See Volume I, II. §3:7. 

uWhen administration is completed, the survivor and the distributees are entitled to their respective one-half interests in 
each and every community probate asset."; Texas Practice Guide Probate, Featherston, Gardner and Pacheco, 2011. See 
Volume I, XIII §3:76. [emphasis added] 
10 Judge De Shazo was a co-author of each edition of the Texas Practice Guide Probate prior to this latest 2011 edition. 
11 The following are additional points of the Order likewise indicating an adoption of the so-called «aggregate theory" of 
community property as the incorrect basis for the Order. They include: 

• denying Plaintiffs Issue 2, that the property vested upon death, and Decedent's one-half thereof vested in his children, 
Defendants Stephen and Laura (Plaintiff's Stepchildren). The law is of course directly contrary. See Stewart v. 
Hardie, 975 S.W.2d, 203, 207 (Tex. Civ. App. - Ft. Worth 1998) ("Stewart") (At the time aJMrs. Stewart's death. 
the surviving spouse continued to own his or her one-hal/interest in the community probate assets) 
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"aggregate" state, it is an "item state" as to its community property. That is, immediately 

following death, the surviving spouse continues to own a one-half interest in each and every item 

of what was formerly community property, not a one-half interest in an undifferentiated (i.e., 

"aggregated") whole. If Texas were (for the first time in its history) to be an aggregate state, an 

administration would be necessary for every decedent, because a representative would be 

required to allocate property out of the aggregate between the surviving spouse and the 

decedent's heirs (e.g., Whiteacre to wife, B1ackacre to children, Exxon to wife, Chevron to 

children, etc.). 

Furthermore, while the rulings of the Court denying Plaintiff's Issues 2 and 3 are in error 

by reason of being a wholesale mis-adoption of the aggregate theory, merely reversing the 

rulings on Plaintiff's Issues 2 and 3 would not/will not solve the problems of fatal inconsistency 

and error in the Order. The rulings on Stepchildren's Issues 2, 3 and 4 would still stand for the 

aggregate theory of community once an administration is granted. That is, the Order/rulings on 

these issues are an incorrect determination by this Honorable Court that the granting of an 

• denying Plaintiffs Issue 3 (above) 
• denying Plaintiffs Issue 4, that both that the Homestead is not subject to administration, and no party may be granted a 

partition of the Homestead against Plaintiff. The law supports Plaintiffs position. See Wright. 
• denying Plaintiffs Issue 5, that the Bank shaH not charge against the Plaintiffs share of assets being administered any 

value attributable to use and possession of the children's one half of the residence, and any tangible personal property 
in connection therewith 

• denying Plaintiffs Issue 8, that neither the Independent Administrator nor the Court may partition the Homestead 
between the surviving spouse and the decedent's heirs. The law is contrary to such denial. See Texas Constitution, 
Art. 16, §§ 5 I, 52; Wright. supra. 

• granting Stepchildren's Issue 2, that a partition of the Estate under §150 TPC includes the entire '"community property" 
subject to administration - which property of course did not exist in community form at the moment of Decedent's 
death. See contra Stewart, supra; Wright, supra. 

• granting Stepchildren's Issue 3 that a partition of the entire community estate must include Robledo, and that the party 
not receiving Robledo should receive assets equal in value to the full fair market value of Robledo (see same law 
above, and all law in Plaintiff's .MS), her Response and Reply onjile, all contrary to this position). 
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administration wipes out all vesting of property at death, and also means that both halves of the 

(former) community are "back together" for administration under an aggregate theory. Under 

the Order and its mis-adoption of the aggregate theory, whether at death or at the grant of 

administration, the surviving spouse and the decedent's heirs would then really only have an 

undefined general monetary "claim" (like a creditor) - to a value equal to one half of the total 

community property, and then be forced to be satisfied with whatever items of both halves of the 

former community property are given them respectively as the personal representative and the 

Court see fit. Were Texas courts to embrace the "logic" of the aggregate theory (and of course, 

they haven't) it would convert a community property system such as Texas has always had, into 

an "elective share system" as exists in common law states, thus effectively destroying the entire 

concept and basis underpinning the law of community property in Texas. This of course is not 

consistent with either, or any of: the Texas Constitution; the laws of Texas; or, the precedent of 

this State enunciated by the Supreme Court and the lower courts. 

2. 

The Personal Representative Carmot Indirectly Accomplish 
That Which The Decedent Could Not Do Directly 

As new and additional authority in light of this Court's Order/rulings being in error with 

respect to Plaintiffs Issues which it Denied and the Defendant Stepchildren's Issues which it 

"Granted", Plaintiff now brings directly to the Court's attention, Wright, supra. 

PLAINTIFF JO N. HOPPER'S MOTION TO MODIFY THE COURT'S 
FEBRUARY 14,2012 ORDER ON THE MOTIONS FOR SUMMARY JUDGMENT, ET AL. Page 9 

122



In Wright, the Texas Supreme Court clearly reaffirmed for Texas, without reservation, 

the "item" approach l2 as to what was community property prior to the death of the first spouse to 

die. That is, the surviving spouse upon such first marital death owns a one-half interest in each 

item of property after the decedent's death, and that ownership of a one-half interest in each item 

of property is unaffected by the subsequent grant of an administration 13. 

Wright involved an estate where the Decedent had been married, the assets prior to death 

were virtually all community property [ld at 674], and an independent administration was 

granted. The testator attempted to devise, in his Will, all of the homestead to the surviving 

spouse, and left both the testator's interest and the surviving spouse's undivided one-half interest 

in other property to nieces, nephews, and an employee. 

The Texas Supreme Court, in rejecting the testator's heirs' argument that the surviving 

spouse's consent was "not necessary" because there was a "testamentary partition,,14, made the 

clear ruling that "!fit is a partition, the doctrine of election still applies." Id at 675. 

The Supreme Court then followed with its definition of a "partition" as follows: 

The essence of a partition is that it gives the parties full ownership of something, 
instead of a prior undivided ownership, and gives it in exchange for surrender of 
an undivided interest in something else. 

Id at 675. 

12 Not the "aggregate theory". 
13 Wright goes on to state: HAnd as to particular provisions that dispose merely of the testator's interest, the respondent's interest 
in the same item 0/ property is not affected by her election to accept the wilC' ld. at 675. [emphasis added] 
14 Meaning she [the surviving spouse] received the testator's interest in some property and others [nieces, nephews, and in the 
Hopper case, Defendant Stepchildren] were to be receiving both the Decedent's interest and the surviving spouse's interest in 
other property. 
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It is worth repeating the critical holding of the Supreme Court, "If it is a partition, the 

doctrine of election still applies." Here, in the Hopper matter, it is undisputed that Plaintiff has 

elected against partition. In Wright the Supreme Court went on to say: 

The fact that the survivor may by the Will get substantially the same value he or 
she would get, for example, in the case of a partition upon divorce, is beside the 
point. The point is that what the Will gives the survivor shall be different from 
what the survivor owned without regard to the will, .... 

And as to particular provisions that dispose merely of the testator's interest, the 
respondent's interest in the same item of property is not affected by her election 
to accept the Will. " Page 675. 

[emphasis added] 

The fact that the husband in Wright tried to do by Will (which the Supreme Court struck 

down), exactly what the Defendant Stepchildren argue that the Independent Administrator and 

this Court (allegedly) should do, without a will, is thus dispositive on the Hopper facts - as this 

is a distinction without a difference. In each instance, the surviving spouse owns, following her 

husband's death, an undivided interest in each fonnerly community property asset (the "item" 

approach) and no one, not the husband in his Will, nor the Independent Administrator in its 

attempted distribution of the Plaintiffs assets under administration pursuant to § 177, nor even 

the Court here under § 150 and its Order, may disturb the surviving spouse's ownership in each 

such asset without the surviving spouse having the right to elect for or against such partition.15 

J5 The Constitutional prohibition against partition of the Homestead and the surviving spouse's right of occupancy, 
are not mutually exclusive concepts - they are the two sides of the same coin and the right of "exclusive 
occupancy", flows from the fundamental Constitutional right of Homestead vested in the surviving spouse - without 
interference by anyone as Constitutionally guaranteed. 
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Here, from the onset and again in her Affidavit attached to Plaintiff's MSJ, the Plaintiff went 

"non-consent" as to such proposed partition. 

If neither the Decedent by Will, nor the personal representative/Independent 

Administrator may accomplish a partition involving any of Plaintiff's one half interest in the 

formerly community property assets, without the consent of the Plaintiff, which has not here 

been given, then there can be no partition of the Homestead or both halves of any other 

(formerly) community property asset by the Court (or the IA). 

Per the Supreme Court's holding in Wright, the Independent Administrator and the 

Court cannot accomplish, whether pursuant to §150 TPC or any other Section of the 

Probate Code, what a Decedent himself could never have accomplished -- not even with the 

finest Will ever drawn. The Decedent could not have drawn a Will that successfully partitioned 

(bequeathed) a 100% fee interest in the Homestead to the Plaintiff, and a like amount of property 

from the Widow's one half of the former community property to the Defendant Stepchildren 

without his spouse's consent. And the IA and the Court cannot have broader rights over the 

Plaintiff's one-half share of the former community property than the Decedent had during his 

own life. In each such situation, the surviving spouse has the right to elect against the desires of 

her husband, and his Independent Administrator and even against the Court. 

In light of this Supreme Court holding and the inherent conflicts in its Order, Plaintiff 

urges this Honorable Court to vacate and modify the Order and (a) GRANT Plaintiff's Issues 2, 

3, 4; 5 and 8, and indeed all of Plaintiff's Issues in its Plaintiff's MSJ, and, (if the Court ever 

were to properly hear Defendants' late-filed Second Amended MSJ) then (b) DENY Defendant 
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Stepchildren's Issues 2 and 3, and indeed Deny all the Defendant Issues in its Defendants' 

Second Amended MSJ. 

C. Improper Consideration By the Court of Stephen Hopper and Laura Wassmer's 

Second Amended Motion for Summary Judgment 

The Court erred by improperly considering Stephen Hopper and Laura Wassmer's 

Second Amended Motion for Partial Summary Judgment (the "Second Amended MSJ") and then 

making any rulings thereupon, particularly including its March 5, 2012 Late-Filing Order. 

In that regard, Plaintiff would respectfuJly direct the Court's attention to the Texas Rules 

of Civil Procedure, and Rule 166a(c) which states: 

Except on leave of Court, with notice to opposing counsel, the motion and any 
supporting ajfidavits shall be filed and served at least twenty-one (21) days 
before the time specifiedfor hearing. 16 

It is uncontested that there was no timely leave of Court sought by Defendant 

Stepchildren, much less granted by this Honorable Court, at or before the time the late-filed and 

served Defendants' Second Amended MSJ (with Affidavits) was filed and served. On the face 

of the situation, Defendants did not comply with the plain language of the Rule. By that plain 

language, leave would have had to been granted for late filing at the time of the filing and not 

sought long after the fact - which is what Defendants did by filing their Motion to Allow, Within 

24 Days of Hearing, Service and Filing of Stephen Hopper's and Laura Wassmer's First and 

16 Of course here, because of Defendants' own choice of mode of service, that expanded to 24 days of due process 
notice from the usual 21 days. 
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Second Amended Motions for Partial Summary Judgment Filed with the Court on January 9 and 

10,2012 ("Motion To Allow") fifteen (15) days later (see analysis below). 

The Texas Supreme Court in Lewis v. Blake, 876 S.W.2d 314, 316 (Tex. 1994) ("Lewis") 

drew a bright-line rule about the importance of allowing the non-movant in a summary judgment 

the full amount of time per the Texas Rules of Civil Procedure, under both Rule 166a and Rule 

21 a, required. While Lewis is a "counting" case - that is, it focuses on how the time periods for 

summary judgment hearing (including under various modes of service) are counted - the subtext 

of Lewis is unmistakably clear: every day counts and every day of legal notice required must be 

provided the non-movant -- without exception. 

Defendants chose to file their Motion to Allow fifteen (15) days after they filed 

Defendants' Second Amended MSJ and just six (6) days before the hearing of January 31, 2012. 

That is in direct contravention to the Rule whose plain language requires a Motion for Leave to 

be sought and then granted prior to the time of filing. That's exactly what it means in Rule 

166a(c) to "ask for" leave - rather than file first and then ask for "leave" long afierwards - as 

Defendants herein did. 17 

Defendants' Motion To Allow being filed just six (6) days before the hearing date of 

January 31 st, makes a mockery of the idea of full due process notice. The Lewis case and others 

pronounced by the Texas Supreme Court and lower courts all make the same point: the number 

of days a non-movant has to respond is a due process issue. If that were not the case, the Courts 

17 It is for these reasons, among others, that when the Court asked the Plaintiffs counsel at the hearing on January 
31" ifit would be "reversible error" for the Court to consider Defendants' Second Amended MSJ, the answer was an 
unequivocal and resounding "Yes". 
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would simply take the view that as long as a non-movant had "reasonable" notice (that is, 

whatever a particular Court thought was reasonable in that particular case on those facts), then 

that would suffice. Some courts might think 8 or 10 days is reasonable if the issues were, in that 

particular Court's view, "well known" to the parties. Others might think, particularly where 

issues were complicated, 3 or 4 months might be appropriate. 

But the Texas Rule of Civil Procedure 166a( c) and the Texas Supreme Court have made 

this analysis an easy one, and any deviation therefrom unnecessary on these facts. The only way 

the periods contemplated by the Rule can be shortened is by a timely motion for leave, filed and 

granted before, not after, the MSJ is filed. Rule 63 is instructive that where leave to file is 

required (as in Rule 166a), such filing may be made only after leave of the Judge is obtained. 

The Lewis case also does not stand alone. Williams v. City oj Angleton, 724 S.W.2d 414, 

417 (Tex. Civ. App. - Houston [1st Dist.] 1987 points out that because summary judgment is a 

harsh remedy, Rule 166a must be strictly construed, including notice provisions. Williams is 

cited approvingly by Stephens v. Turtle Creek Apartments, Ltd., 875 S.W.2d 25, 27 (Tex. Civ. 

App. -Houston [Ist Dist.] 1994). Each of these cases addresses the concept that the purpose of 

the statutory notice period is " ... to give the party opposing the summary judgment a Jull 

opportunity to respond on the merits." This due process concept cannot lightly be ignored. 

It was error for the Court to hear!consider Defendants' Second Amended MSJ at all, 

which was untimely on its face, much less rule upon it. Defendants did not even bother to argue 

the "counting" rules - they knew it was untimely when filed and served in the manner they 
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themselves chose. Defendants offered no law or facts that would support any claim that their 

MSJ could be considered timely under the proper application of counting rules as set forth in the 

Lewis case. IS It is also particularly important to note that TRCP Rule 166a(c) specifically notes 

that not only the motion itself but any supporting Affidavits shall (i.e., must) be filed and served 

timely (only Defendants' Second Amended MSJ had Affidavits attached). Defendants' also late-

filed Motion to Allow simply did not and could not cure the untimeliness of the Defendants' 

Second Amended MSJ and the late-filed and served Affidavits appended thereto. 

Defendants' Second Amended MSJ (with Affidavits) should not have been considered by 

the Court on January 31 st and thus no order granting any part of it was proper or appropriate -

the Court's Order of February 14,2012, notwithstanding - nor can the Court's Late-Filing Order 

Court cure that defect. 

As a result of the foregoing, this Honorable Court was simply without power to properly 

grant Issue Nos. 2 and 3 in Defendants' Second MSJ (as it did), nor even properly deny issues 4 

and 5 of Defendants' Second Amended MSJ (though plainly Plaintiff believes a denial of those 

issues, if even hereafter properly before the Court, would ultimately be proper). Likewise, it was 

error to deny the objections filed by Plaintiff to the consideration of Defendants' Second 

18 The hollow crux of Defendants' make-way argument was fully revealed and set forth in their Motion to Allow [page 3] where 
Defendants stated as fo1lows: 

The Heirs believe that the Lewis v. Blake case does not apply fa this matter because the hearing 
on the competing motions for summary judgment on identical issues has been set for more than thirty-five 
(35) days. 

Additionally, the amendments filed by the Heirs in the First Amended Motion for Partial Summary 
Judgment filed on January 9, 2012 and the Second Amended Motion for Partial Summary Judgment do not 
add any new material allegation, complaint or claim. 

Plaintiff notes that the three different MSJ's that were filed by Defendants were not '<identical" at all. Certainly no 
law is cited for that "belief', nor do they explain how the issues/arguments are allegedly "identical" in their three 
different MSJ's. . 
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Amended MSJ (and the Defendants' Affidavits) to the extent same were denied. The Order 

should be modified accordingly as to any grant or consideration of Defendants' Second 

Amended MSJ. Again the Court's signature on March 5, 2012 of the Late-Filing Order does not 

cure this fundamental flaw/error. 

D. Other Incorrect Declarations In the Order In Regard To Defendants' Second 
Amended MSJ 

As set forth above, Plaintiff maintains that Defendants' Second Amended MSJ should not 

have been considered at all on January 31, 2012. See Section "COO infra. But inasmuch as the 

Court did consider and address in its Order the Defendants' Second Amended MSJ (along with 

its Affidavits), notwithstanding Plaintiff's timely objections and proper legal arguments to the 

contrary, Plaintiff would show as follows: 

I. The grant of Defendants' Issues Nos. 2 and 3 in [the second] paragraph 2 of the Order 

[inadvertently misnumbered], is incorrect and in error. 

2. Issues Nos. 2 and 3 of Defendant Stepchildren should have been denied outright for the 

same reasons and under the same analysis as set forth previously not only in: 

(a) Plaintiff's Subject to Plaintiff's Motion to Continue Hearing and Objections 

(filed January 20, 2012): Plaintiff Jo N Hopper's Response to Stephen B. Hopper's and 

Laura S Wassmer's Second Amended Motion for Partial Summary Judgment [filed 

January 24, 2012} (the "Response"); and 

(b) Plaintiff's Subject to Plaintiffs Motion to Continue Hearing and Objections 

(filed January 20, 2012): Plaintiff Jo N. Hopper's Reply To: JPMorgan Chase Bank, 
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N.A. 's Response to Jo Hopper's Motion for Partial Summary Judgment and Stephen 

Hopper's and Laura Wassmer's Second Amended Motion for Partial Summary 

Judgment, and, Response of Stephen B. Hopper and Laura S. Wassmer to Jo Hopper's 

Motionfor Partial Summary Judgment [filed January 30, 2012J (the "Reply"); but also in 

(c) the Wright case (supra) and the analysis set forth above. 

The foregoing (see Section "B" particularly, infra), particularly including the Wright case 

makes clear that a partition of the Estate cannot include Plaintiffs Homestead, completely 

contrary to the requested declaration in Defendants' Issue 2; which the Order improperly 

granted. 

For the same reason, Defendants' Issue 3 requesting a partition of the "entire community 

property" which "must include Robledo" is likewise fatally defective and cannot be granted. 

Both these Defendants' Issues which were granted by the Court's Order, should be 

reversed and vacated. 

E. Insufficient Declaration 

The Court declared in its numbered paragraph "5" of the Order, that the IA could 

distribute the Robledo property in an undivided interests. Notwithstanding any of the above-

requested modifications, if the Court determines, after review of the foregoing, to continue to 

make such a declaration, then the declaration made should be modified as set forth herein. The 

declaration should be changed to "shall distribute" as opposed to the current "may distribute". 

F. Ambiguous and Undefined Ruling 

The Court, in its Order, under its numbered paragraph "6" declared that the Independent 

PLAINTIFF JO N. HOPPER'S MOTION TO MODIFY THE COURT'S 
FEBRUARY 14,2012 ORDER ON THE MOTIONS FOR SUMMARY JUDGMENT, ET AL. Page 18 

131



Administrator may require the return of certain items. The declaration is improper for at least, 

two reasons. First, neither Plaintiff nor the Defendants sought such an affirmative declaration. 

The IA itself had no motion for smnmary judgment on file, so such a piece of affirmative relief 

could not properly be granted. Second, the declaration as crafted by the Court is wholly 

ambiguous and ill-defined. Again, the Court first misstates the nature of the property after the 

death of decedent. Under Texas law, there is no "community property" after death. First, there 

is the now separate property held by the Surviving Spouse, which was transmuted into that form 

at the moment of Decedent's death to the Surviving Spouse. Then, there is the property that 

constitutes the "Estate" - Decedent former one-half community property interest, plus any non-

homestead property of Decedent that was Decedent's separate property pre-death. Further, the 

so-called community property (as the Court improperly uses that term) belonging to the 

Surviving Spouse was not "distributed" to the Surviving Spouse by the IA. See Evan v. 

Covington, 795 S.W.2d 806, 808 (Tex. Civ. App. - Texarkana 1990). At best, some of such 

(separate) property was delivered to the Surviving Spouse (here Plaintiff) - see Texas 

Constitution, Art. 16, §52. See also In re Estate of Lewis 749 S.W.2d 927, 931 (Tex Civ. App.-

Texarkana 1988). But there have been no "distributions" made by the IA to the 

Plaintiff/Surviving Spouse as the property was always her own [Wright, Stewart, supra] and 

because as to her separate property interest (via intestacy) at the moment of Decedent's death, 

the IA has no power to distribute to her what was and is already her own property. See Stewart, 

supra. See also infra footnote "5" above, re McKnight quote; see numerous Johanson quotes in 

footnote "6", and also see footnote "9". 
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G. Failure to Grant Objections to Affidavits 

The Court's Order erred in denying Plaintiffs objections to the two respective Affidavits 

of Laura Wassmer and Stephen Hopper inasmuch as the objections on file were well taken. 

Plaintiff first properly objected to the untimeliness of the Affidavits in her Plaintiff Jo N 

Hopper's Motion to Continue Hearing and Objection on and as to: Stephen Hopper's and Laura 

Wassmer's Second Amended Motion Jor Partial Summary Judgment with AjJidavits ("Motion to 

Continue"). Plaintiff then further objected to the Defendants' Affidavits in her Subject to 

Plaintiff's Motion to Continue Hearing and Objections, et al. (filed January 20, 2012): Plaintiff 

Jo N Hopper's Objection to Stephen B. Hopper's and Laura S. Wassmer's Affidavits Offered in 

Support oj Their Second Amended Motion Jar Partial Summary Judgment (the "Objection to 

Affidavits"). 

In the Objection to Affidavits Plaintiff objected, again, that the Affidavits were late-filed 

and further objected they were largely conclusory in nature and requested they be stricken from 

any consideration by the Court. Even though each Affidavit of the Defendants was sworn, the 

Affidavits were inherently subjective and are essentially entirely matters of opinions. Both 

Affidavits, other than the first paragraph (" I") in each, were identical in the wording of the 

paragraph "2" thereof in each respectively (the only other paragraph in each).19 

The problems with both Affidavits began with the second sentence of paragraph "2" of 

each. They each started "We understand . .. ". The term "we" is wholly undefined and cannot 

be part of a proper Affidavit. Each Affiant cannot swear to anything, for more than themselves, 
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by definition. The collective "we" also constituted impermissible hearsay. This made each 

Affidavit fatally defective. Additionally, each Affidavit made an assertion as to the substance of 

"Plaintiff and/or the Bank's" alleged "contention" and then went on to state that the contention 

involved was whether the (respective) Affiant had "effectively consented". While Affiants can 

respectively deny consent, here Affiants purportedly swore to the contentions of others and to a 

legal concept, to-wit, "effective consent". This, too, is an improper legal conclusion and could 

not be considered competent snmmary judgment level evidence and made/makes the Affidavits 

defective and useless for purposes of Defendants' Second Amended MSJ. Further, each Affiant 

also then went on at length to swear to an additional legal conclusion, to-wit: " ... that the 

distributions [sic] were being made were unlawful or could later prejudice Robledo and other 

estate assets would be partitioned and distributed." These are not facts, but rather legal 

conclusions, to which Plaintiff properly objected. Additionally, both Affiants respectively swore 

that they would be "unfairly treated" if the Plaintiff and "we" [again, "we" being undefined and 

objectionable 1 were to "receive an undivided interest in the Robledo property." The concept of 

"unfair treatment" is inherently subjective in nature and mere opinion masquerading as fact. 

Plaintiff properly and timely objected to same. 

The Affidavits were and are wholly defective and Plaintiff properly and timely objected 

that they should be stricken and not considered as any evidence for purposes of Defendants' 

Second Amended MSJ, but the Order incorrectly failed to affirmatively grant such Objections. 

19 Given that fact, Plaintiff does not simply repeat the same objections to each below, but instead reiterates the 
objections to the identical, paragraph "2" language, in both Affidavits. 
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H. Vague, Ambiguous and Indeterminate Ruling 

The Order, in numbered paragraph 7, is in error where it states as follows: 

DECLARES that all such returns of distributions of property, cash, stocks, and 
what-have-you, shall be efficted by the Independent Administrator exercising its 
sole authority, which authority shall be exercised with discretion, and not 
unreasonably; 

The Order's language in the above declaration, particularly including the phrase "what have you" 

is vague, insufficiently specific to apprise the parties of what the Court has ordered, is wholly 

ambiguous, undefined, unenforceable as written and must be modified and reformed accordingly. 

The declaration is also improper inasmuch as neither Plaintiff nor the Defendants sought 

such an affirmative declaration. The IA itself had no motion for summary judgment on file so 

such a piece of affirmative relief could not properly be granted. See also arguments and 

authorities cited in Section "F", above, incorporated herein by reference. 

II. Motion To Sever 

This Motion to Sever pursuant to T.R.C.P., Rule 41 and other applicable Rules, is filed 

inasmuch as Plaintiff asserts that neither the Order nor the Late-Filing Order are final orders; 

rather, they are interlocutory in nature. Nor is any order issued in connection with the Court's 

ultimate ruling on this Motion or the matters comprehended within this Motion likely to be a 

final order. Given the foregoing, Plaintiff hereby seeks a severance of both the referenced orders 

and also any order issued in connection with this Motion or the matters comprehended hereby in 

connection with the competing Motions for Summary Judgment filed by both the Plaintiff and 

the Defendants (as heard on January 31, 2012), for purposes of perfecting timely and 
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prosecuting an appeal thereon - in the event that the Court does not grant completely the relief 

sought by Plaintiff herein to modifY or vacate all such orders and issue a new and proper order 

accordingly. In such event, Plaintiff by virtue of a severance may appeal any improper orders of 

the Court as complained of herein and any incomplete relief granted Plaintiff in connection with 

all these matters. All other positions taken elsewhere in the body of this filing are incorporated 

by reference in support hereof. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that the Court: grant this 

Plaintiff s Motion in its entirety and vacate the existing Order and modify it as set forth herein 

and vacate the Late-Filing Order; or alternatively, grant Plaintiff a new trial in all respects on all 

issues in and as to both Plaintiffs and Defendants' respective MSJ's; further, in the event not all 

relief is granted Plaintiff hereunder and in connection with all the orders (as defined above) as 

sought herein by Plaintiff, then grant an order for severance as set forth above so Plaintiff may 

seek to timely perfect and prosecute her appeal as she may elect, and, that the Court grant 

Plaintiff such other relief to which she is justly entitled, at law or in equity. 

ERHARD & JENNINGS 
a Professional Corporation 
1601 Elm Street 
Suite 4242 
Dallas, Texas 75201-3509 
(214) 720-4001 
(214) 8 - 55 (Facsimile) 

By: 

Kenne B. ;fomlinson 
State Bar No. 20123100 
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and 

By:~LAA~~ 
~ichael L. Graham "'-t ~ 

. State Bar No. 08267500 
Janet P. Strong 
State Bar No. 19415020 

and 

BY:~ /)II' f~/},. . ~ 'R..--
Thomas M. Featherston, Jr. v k,. \'). ('f? 

3701 Chateau Avenue ~ 
Waco, Texas 76710 r 
State Bar No. 06872200 

ATTORNEYS FOR JO N. HOPPER, 
PLAINTIFF 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document 
was served via both certified mail, return receipt requested and also via regular first class mail, 
postage prepaid, to: counsel for both the Independent Administrator and Bank, Thomas H. 
Cantril! and John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 
75202, and to Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark 
Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, 
Suite 500, Dallas, Texas 75254, on the 14th day of March, 2012. 
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Plaintiff Jo N Hopper's Motion to ModifY the Court's February 14, 2012 Order on 
Motions for Summary Judgment, and, Alternatively, For New Trial, Per T.R.C.P., Rule 329b; 
and Motion To Sever has been set for hearing on , 2012, at ______ _ 
o'clock .m. in the Probate Court No.3, Dallas County, Texas. 

Judge Presiding 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

2012 APR 10 PM 3: 23 

IN THE PROBATE C~W~T \~MFlREN 
cOUln Y CLERK 

OALli\S COUNTY 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S MOTION TO SEVER 

STEPHEN HOPPER and LAURA WASSMER (collectively the "Heirs") file this Motion 

to Sever and in support therefore would respectfully show the Court as follows: 

I. 

ARGUMENT 

I. On January 31,2012, the Court heard (a) Stephen Hopper's and Laura Wassmer's 

Second Amended Motion for Partial Summary Judgment, (b) Plaintiff Jo N. Hopper's Motion for 

Partial Summary Judgment; and (3) various objections, written and oral, concerning such 

pleadings. 

2. On February 14, 2012, the Court entered an Order on Motions for Summary 

Judgment (the "Order") with respect to the above-referenced matters. 
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3. Pursuant to Texas Rule of Civil Procedure 41, the Heirs request that the Court 

sever from the rest of this suit, and assign a new cause number to, the issues that were presented 

for summary judgment in the parties' Motions for Partial Summary Judgment to the extent that 

such issues are decided against the Heirs in the Court's Order or in any new or revised Court 

order thereon. See TEx. R. CIv. P. 41 ("Any claim against a party may be severed and proceeded 

with separately"). 

4. These issues are properly severable because (a) the case involves more than one 

cause of action, (2) the severed claims would be the proper subject of a lawsuit if independently 

asserted, and (3) the severed claims are not so interwoven with the remaining action that they 

involve the same facts and issues. F.F.P. Oper. Partners v. Duenez, 237 S.W.3d 680, 593 (Tex. 

2007); Guaranty Fed Sav. Bank v. Horseshoe Oper. Co., 793 S.W.2d 652, 658 (Tex. 1990). 

5. These issues can be severed as the subject of motions for partial summary 

judgment. A severance would allow the partial summary judgment to be appealed. See, e.g., 

Cherokee Water Co. v. Forderhause, 641 S.W.2d 522, 525 (Tex. 1982); Pilgrim Enters. v. 

Maryland Cas. Co., 24 S.W.3d 488,491-92 (Tex. App.-Houston [1 st Dist.] 2000, no pet.). 

6. The Court should grant this Motion to Sever because if any of the grounds for the 

Heirs' Second Amended Motion for Partial Summary Judgment are decided against them, the 

Heirs cannot effectively pursue their other key rights in this case, including claims for liability 

and damages that rest on the questions oflaw presented in the Heirs' summary judgment motion. 

7. Further, the Court should grant this Motion to Sever because the rulings in the 

Court's Order directly impact the rest of the Estate's administration, including as to whether the 

distribution of assets should be through partition or as undivided interests, an obviously critical 

aspect of the Estate administration. 
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8. Granting this Motion to Sever will do justice, avoid prejudice, and will be more 

convenient for the parties and the Court because critical issues in this case could then be readily 

appealed, which would allow for the proper resolution of these issues and the rest of the case. 

See, e.g., Duenez, 237 S.W.3d at 593; Guaranty Fed. Sav. Bank, 793 S.W.2d at 658. 

II. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, the Heirs request that the Court grant this 

Motion to Sever as set forth herein and grant the Heirs all other and further relief, at law and in 

equity, to which they may be justly entitled. 

Respectfully submitted, 

GLAST, PHILLIPS & MURRAY, P.C. 

By: h' L'/". -Yo ..L..,;.) 
GARYSTOLBACH 
State Bar No. 19277700 
MARK C. ENOCH 
State Bar No. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 

GLAST, PHILLIPS & MURRAY, P .C. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 

STANLEYM. JOHANSON 
State Bar No. 10670800 
STANLEY M. JOHANSON, P.C. 
727 East Dean Keeton Street 
Austin, TX 78705-3299 
Tel: 512-232-1270 
Fax: 512-471-6988 

ATTORNEYS FOR STEPHEN HOPPER 
AND LAURA WASSMER 
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CERTIFICATE OF SERVICE 

The undersigned certifies that on the I Dlh day of April, 20 I 2, a true and correct copy of the above 
and foregoing document was sent via facsimile to the following: 

Mr. Thomas H. Cantrill 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
DaIlas, Texas 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suite 4242 
DaIlas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.e. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

Melinda H. Sims 
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IN RE: ESTATE OF § 
§ 

MAX D. HOPPER, § 
§ 

DECEASED § 

JO N. HOPPER, § NO.3 
§ 

Plaintiff, § 
§ 

v. § 
§ 

JP MORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER and LAURA S. § 
WASSMER, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S REPLY TO: JPMORGAN CHASE BANK, N.A. 'S 
RESPONSE TO JO HOPPER'S MOTION TO MODIFY ORDER AND FOR NEW TRIAL, 

AND STEPHEN HOPPER'S AND LAURA WASSMER'S MOTION FOR 
NEW TRIAL. RECONSIDERATION. CLARIFICATION AND MODIFICATION 

COMES NOW, 10 N. Hopper ("Plaintiff' or "Mrs. Hopper" or "Plaintiff Hopper") and files 

this Plaintiff Jo N Hopper's Reply to: JPMorgan Chase Bank, NA. 's Response to Jo Hopper's 

Motion to Modify Order and For New Trial, and Stephen B. Hopper's and Laura Wassmer's Motion 

for New Trial, Reconsideration, Clarification and Modification ("Reply") and states as follows: 

Plaintiff files this Reply hereby to IPMorgan Chase Bank, N .A.' s ("IAlBank" or "IA") 

above-referenced Response, by virtue of the analysis below: 
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I. 

1. The IA/Bank'sl Response is both wrong and disingenuous. The Response admits that 

the Court both granted and denied one of PlaintifflMovant Mrs. Hopper's declarations - Issue 7. 

[Response, p. 10] The IA brushes this off and simply says that can be fixed/"easily remedied" by 

the Court. The only way it can be "fixed" by the Court is for the Court to enter a new order. If the 

Court must do that in any event, then the Court should vacate and correct its Order entirely. 

2. The lA/Bank also is completely unable to deal with the reality of the Wright v. 

Wright, 274 S. W2d 670 (Tex. 1955) ("Wright") and its dispositive holding and teachings as regards 

this matter. [see generally, Response, p. 12] The IAIBank claims: "Wright dealt with only what a 

testator may do. It made no mention whatsoever of the statutory partition process authorized by the 

Probate Code." It didn't have to. By the BankJIA's "logic" anything that the Wright opinion didn't 

mention is somehow automatically "okay". Of course, that is not the case. The Texas Supreme 

Court's holding in Wright addresses directly the very issue that is the crux of the dispute underlying 

and regarding the Plaintiffs Homestead (however capitalized) at Robledo. Plaintiffs community 

one-half interest in the res/Robledo, was, instantaneously, upon the death of Mr. Hopper, transmuted 

into a one-half separate property interest in Robledo held by Plaintiff, together with her having a 

Homestead, per the Texas Constitution, Art. 16, Sec. 51, 52 in and to the entire property/res (i.e., 

Robledo). The IAIBank pretends that Plaintiff Hopper misread the Court's Order as an adoption of 

I Since they filed their Response under both names/capacities in which JPMorgan Chase Bank, N .A., was sued 
herein. 
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the "aggregate theory over the item theory of community property". [Response, p. 11] But of course, 

that is exactly what the Court's Order effectively did. The Court denied Plaintiffs Issues 2 and 3, 

while granting Issue 6. The IAIBank seeks to dismiss this as the result of "confusing capitalization". 

Once again, this is disingenuous. The only material difference between Issues 3 and 6 is whether the 

Decedent's interest in Robledo passed to the Stepchildren at death. The Court's denying Issue 3 

immediately following its denial of Plaintiffs Issue 2, is a direct adoption of the "aggregate" theory 

of community property. Even the IAlBank is forced to admit that Texas does in fact follow the 

"item" theory, not the "aggregate" theorY (see also Wright which upholds this truth). To try to 

avoid the reality that the Court's Order violates the holding in Wright, the IAlBank's Response 

states: "this does not mean that Texas does not follow the "item" approach, only that the statutory 

process applies despite it." [emphasis added] While the IA'slBank's admission on the "item" 

approach is correct, the rest of that comment is just wrong. The statutory partition process cannot 

overrule the fundamental law of how property is held, and that at the instant of death, Plaintiff 

Hopper was seized with both an inviolable vested right to her now-separate one-half interest in the 

res of Robledo plus her Homesteacf in the entire property, for life (unless abandoned). 

3. As the IAIBank states over and over in its Response, the facts are uncontested. 

Plaintiff Hopper has never abandoned her Homestead, and she owns without question, a one-half 

2 Interestingly, at oral argument on January 31,2012, the IA was agnostic on this subject - as if it didn't know the 
law - but of course, it did: it was exactly as stated by Plaintiff. The "item" theory is the law in Texas. 

3 Per the Texas Constitution, Art. 16, §§51, 52. 
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separate property interest in Robledo - which interest was formerly a one-half community property 

interest. In addition, Plaintiff owns an undivided one-half interest in every other former community 

property asset. Those are the facts. Wright says no one can take those away from her or "trade them 

around" without her consent (or "election"). The uncontested facts (affirmed by Plaintiff's Affidavit 

on file, which is uncontroverted) are that she has never given such consent and she has opposed such 

efforts at every turn. Wright holds that what Mr. Hopper could not have done by Will, neither the 

lA/Bank can do, nor can this Court do. No one has the power to deprive Plaintiff Hopper of her 

property - especially in the face of the Texas Constitution. 

4. The IAlBank's analysis is off-point. Wright coupled with the Texas Constitution 

completely changes the dynamic for the proper analysis as to the Homestead/Robledo. Following 

Wright, it is unquestionable that Plaintiff Hopper owns a half-interest in the res of Robledo. Because 

of Decedent's death, she is also seized with her Homestead in and to that very same real property 

with improvements (i.e., Robledo) - but over the whole res, not just the one-half fee interest in the 

res she presently owns outright. There is no administration of the Homestead. The surviving spouse 

has, from the moment of death of her husband, exclusive use of the property. By virtue of the 

holding in Wright coupled with the Homestead granted under the Texas Constitution, Plaintiff has an 

interest that is essentially "carved-out" from the normal application of the Texas Probate Code as to 

other "probate assets". The Homestead is not an ordinary probate asset. It is special. The Probate 

Code cannot overrule the application of the Texas Constitution. Plaintiff's legal right in and to the 

res/property coupled with her Constitutional Homestead makes her Homestead untouchable from a 
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Constitutional as well as legal perspective.4 Just as she cannot be deprived of the right to occupy her 

Homestead, which application and result of the plain language of the Texas Constitution the IAlBank 

has admitted, her property interest in and to the res of Robledo under Wright cannot be alienated 

without her approval/election.s 

5. Wright goes further. Wright is absolute that the surviving spouse's one-half of each 

and every fonner community property item is hers, and none of those vested property interests can be 

given to someone else (or "traded") without her consent. While (unless it is Homestead), it is true 

the spouse's one-half interest in each other asset may be sold by the IA to pay debts, no property 

interest of the spouse can otherwise be given to someone else - much less "traded away". Thus, not 

only can the Plaintiffs one-half of the Homestead not be subject to a partition (which fact requires 

the withdrawal ofthis Court's granting of Defendant Stepchildren's Issue 3), the Plaintiffs one-half 

interest in other fonnerly community assets may not be "rearranged" in a partition under TPC § ISO 

or otherwise (this fact thus requires the withdrawal of this Court's granting of Defendant 

Stepchildren's Issue 2). 

6. There is a line which neither the IAIBank nor this Court may cross. That line is the 

4 Except, of course, if the mortgage were not to be paid, aud even in that event, the lender would proceed against the 
property, not the estate, having elected preferred debt and lien. 

, This is clearly in conflict with the Court's Order granting Defendaut Stepchildren's Issues 2 aud 3. Additionally, 
the Court's granting of Defendant Stepchildren's Issue 3 must also be withdrawn because the express wording 
thereof, that the full fuir market value - even if based upon the correct law - which it is not, ignores the debt against 
Robledo, since the lender has elected to look solely to the property. Thus even if Plaintiff had given her consent, au 
"election" right which Wright maudates, the formula set forth in Defendauts' Issue 3 is wrong and therefore 
Defendants' Issue 3 must be denied. 
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rearranging of the former community assets without consent of the vested owner, that is: the 

Plaintiff. The grant of administration under Section 177 is just that, the right to actually administer 

and preserve each half of the former community property. That is not an issue on the "Hopper facts" 

before this Honorable Court. But neither TPC Section 177 nor Section 150 may be used to trade 

former community assets among their respective owners or co-owners, without express consent. 

7. Once Wright is acknowledged to govern, the rest of the arguments by both the 

Defendant Stepchildren and the lA/Bank fall away as if they were nothing - because they are nothing 

and never have been. 

8. If the Court simply follows both the Supreme Court precedent of Wright, which is the 

law and is controlling, and the Texas Constitution, the Court will effectively be forced to grant 

Plaintiffs Motion for Partial Summary Judgment (the "Plaintiffs MSJ"). If the Court does not do 

so, then of course an appropriate severance is required so that this error oflaw, along with others in 

the Order, can be appealed as to all Plaintiffs claims. 

9. Plaintiffs Motion To Sever, is well taken in all respects. The "Homestead" 

issue/claim (as well as others addressed in the Order) is/are a lynchpin issues(s)/claim(s) in the case 

and can easily be segregated both intellectually and practically from the remaining issues/claims. It 

is Plaintiff Hopper' s view, however, that during the appeal process, if one is necessary (and Plaintiff 

Hopper sincerely hopes it is not) the rest of the cause should be abated (as well as the underlying 

probate proceeding - Cause No. PR-I0-l517-3) in order that no unnecessary legal effort and 

concomitant costs be expended until such fundamental issue(s) is/are resolved by the appellate 
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courts, if need be. No harm will come to the IAIBank, or the Defendant Stepchildren, by such an 

abatement. Plaintiff believes, based on the Stepchildren's filing of their own Motion To Sever on 

April I 0, 2012 that the Defendant Stepchildren are likely completely aligned on that one point with 

Plaintiff Hopper. 

10. Accordingly, Plaintiff submits that based on the foregoing, the Court should grant 

Plaintiff Jo N. Hopper's Motion to Modify the Court's Februaryl4, 2012 Order on the Motions/or 

Summary Judgment, and, Alternatively,for New Trial, per T.R. c.P. Rule 329b; and Motion to Sever, 

and for all other appropriate relief. 

Respectfully submitted, 

ERHARD & JENNINGS, p.e. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 
(214) 720-4001 
FAX: (214) 871-1655 

Kenneth B. omlinson 
State BarNo. 20123100 

THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 
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By: fl;1t'LJ ~ F 
Michael L. Graham 
State Bar No. 08267500 
Janet P. Strong 
State Bar No. 19415020 

ATTORNEYS FOR PLAINTIFF 
JON. HOPPER 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via facsimile to counsel for the Independent Administrator and Bank, Thomas H. Cantrill and 
John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, and to 
interested persons Stephen Hopper and Laura Wassmer, via their counsel of record, Mark Enoch, 
Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, Suite 500, 
Dallas, Texas 75254 on the 13th day of April, 2012. 
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The Graham Law Firm, P.e. 
Attorneys & Counselors 

Michael L. Graham· 
Janet P. Strong 

100 Higloland Park Village, Suite 200 
Dallas, Texas 75205 

Telephone: 214-599-7000 
Facsimile: 214-599-7010 

PR-II-3238-3 
In Re: Estate of Max D. Hopper 

Via hand-delivery 
The Honorable Michael E. Miller 
Probate Court No.3 
Dallas County Records Bldg. 
509 Main Street, 2nd Floor 
Dallas, Texas 75202 

April 24, 2012 

Re: In re: Estate of Max D. Hopper, Deceased; No. PR-II-3238-3/Some thoughts on our last hearing 

Dear Judge Miller: 

I have been carefully thinking about Friday, April 13th ,s hearing on Plaintiff Jo N. Hopper's Motion to 
ModifY the Court's February 14, 2012 Order on the Motions for Summary Judgment, and Alternatively, for 
New Trial, Per TRCP, Rule 320b; and, Motion to Sever. Upon doing so, I have come up with a few small 
observations which I hope can help the Court in its decision-making process regarding vacating the current 
Order and substituting a new Order in its place - which is what I understood the Court planned to do as 
announced from the bench (when the hearing concluded). I don't mean these observations to be presumptuous, 
but I wanted to jot down a few thoughts about what I think the Court observed from the hearing and our review 
of the law with the Court. 

A few simple concepts and some bright line rules emerged by late in the hearing: 

• The Supreme Court's Wright case informs any proper underlying analysis of community property in 
Texas. This is particularly true when considering the true nature of community property and how what was 
community is to be handled (post-death) given the provisions of both the Texas Constitution and the Texas 
Probate Code. As the Supreme Court said in Wright, "If it is a partition, the doctrine of election still 
applies. " (Jd., p. 675) Without the clear grounding and understanding Wright provides as to what it means 
to "own" property in community during life, one can't deal with exactly what is owned after the death of the 
holder of each one-half item of that former community and particularly here for our analysis, what is held 
post-death by the survivor, Mrs. Hopper. 

• First, Texas law is unequivocal that the community ends at death. No matter the loose/colloquial 
language that we all use, there is no ongoing "community property" after the moment of death. Professor 
Johanson's own treatise makes that crystal clear (see Exhibit "I ") - no matter what he now says as an 
advocate. Second, neither an Administrator nor the Court "distributes" back anything to the surviving 

*Board Certified Estate Planning and Probate Law, Texas Board of Legal Specialization 
and a Fellow of the American College o/Trust and Estate Counsel 
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The Honorable Michael E. Miller 
April 24, 2012 
Page 2 

spouse in an intestacy such as this one. Her own property is simply delivered back to her - less charges for 
debts l

. 

• The Court can't divest a surviving spouse of her one-half vested property interest in any item of (former) 
community property, except to pay debts. Nor does the Probate Code have any section in it equivalent to 
the Family Code's §7.001 (the old §3.63). Plus, §7.001 of the Family Code (about which the Court asked) 
provides for the division of the "estate of the parties" while the Probate Code, by contrast, only refers to the 
Estate of the Decedent. [See § 3(1) TPC] 

• As Professor Johanson himself admitted at oral argument, the Homestead is in a "special class" of 
property. Plaintiff said the very same thing using identical words in her Reply to the Bank's Response to 
Plaintiff's Motion to ModifY - which we filed on April 13 th 

-- Tab 6 in our white Binder that we gave the 
Court. I hope you'll agree that whole Reply is worthy of your review. The part about Homestead property 
being a "special interest" reserved for the surviving spouse and unaffected by the rules regarding other 
probate assets, is set out at page 4, para. 4 of our Reply. 

• The Wright case and its logic as to how interests in each former community property asset are owned 
following death, forbids the Court or anyone else from "trading those interests around" without the consent 
of the surviving spouse - because that amounts to a partition. This is especially true as .to that special 
category of asset - the Homestead - which is Constitutionally created, carved out, and indisputably vested 
as a real property interest at the moment of death solely in favor of the surviving spouse - and of course 
partition of the Homestead is Constitutionallyforbidden. See Art. 16, §§ 51,52. 

• Any rule of law, to be valid, must apply with equal fairness under any fact pattern. As the Court 
recognized, in a "one asset case" - that is, where the only asset is a community horne, no other assets, nor 
debts, the Stepchildren could never insist that the surviving spouse take out a loan to pay them their 
perceived value of their "Homestead burdened" one-half interest in the horne (which descended at death to 
them). This example shows starkly the utter folly of Defendants' position. If the "rule" they say applies 
really "worked", it would work in this hypothetical- but it doesn't. 

• Words have meanings; precise, definite, meanings. The word "Estate" means only what it is defined to 
mean in TPC § 3(1). Even my friend Torn Cantrill finally had to admit that at the hearing. The term doesn't 
include the surviving spouse's vested (at death) separate property interest in each item of former 
community. Only § 177 makes the surviving spouse's one-half interest in each item of (former) community 
property subject to "administration." And are "administration" and "distribution" the same thing? No. 
Again, the term "distribution" is improperly used in the context of returning the surviving spouse's interest 
in each item back to her when the "administration" of that item is completed. What is in fact actually 
occurring is merely a "delivery" of property interests back to their then-current vested owner - the surviving 
spouse. 

'I refer only to debts in this matter, since there is a written contract between the parties (which contract was not the subject ofthe 
hearing), that all administration expenses must be paid from "the Estate." 
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• The Court hit the nail squarely on the head when you told Mr. Stolbach that he was just 
complaining (re: the Homestead) about "where the law put his clients". That's exactly right. It is the 
Constitution that has put his clients where they are, not Plaintiff nor this Court. The 
StepchildrenlDefendants' assert that holding undivided underlying one-half fee interests in Robledo while 
Mrs. Hopper lives, has (according to Mr. Stolbach) thus "damaged them" by making them sit patiently 
awaiting Mrs. Hopper's ultimate death and the resultant termination of the Homestead. The Stepchildren 
cannot avoid the Constitutionally-imposed Homestead burden by asking this Court to "trade" other 
equivalent value in assets already owned by Mrs. Hopper without Mrs. Hopper's consent. (Wright) "If it is 
a partition, the doctrine of election still applies . .. (Id. p. 675) 

We suggest that these simple concepts, all of which were just presented at the hearing, should point the 
way for the Court, without hesitation or doubt, to sign the proposed Order we gave the Court (which we are 
happy to send down again if the Court needs it and can't locate its copy). All this argument and resultant 
expense has been over an issue that I think is an intellectual nonstarter: the TPC doesn't allow either the 
administrator or the Court, without the consent of the surviving spouse, to simply rearrange assets which were 
formerly community, merely to achieve someone's idea of "equity" as to "distributions" under a given fact
pattern. The power to administer is not endless. It goes only to the water's edge - that is, as long as there are 
debts to be dealt with, then the IA can "administer", for a limited purpose, both halves of the former community 
property to insure that third-party creditors are taken care of. But beyond that, it is required to release back one
half of each and every asset of that former community property it "administers" under TPC § 177 to its only 
present rightful and vested owner: the surviving spouse. Here, debt is not the issue nor the gravamen of the 
Stepchildren's concern. 

The Court should grant Plaintiffs proposed Order and release Plaintiff from the further burden of 
litigating about the right to possess her own property, without interference or further process or expense. The 
Homestead needs to be delivered to her; without further "administration". 

For both Mrs. Hopper and myself, I sincerely thank the Court for its time in reviewing this short 
thought-piece. 

Respectfully submitted, 

~~~, 
MLG/cl 

Enclosures 
cc: Tom Cantrill, John Eichman (w/encl.) (via facsimile) 

Gary Stolbach, Mark Enoch, Melinda Sims, Stanley Johanson (w/encl.) (via facsimile) 
Client (w/encl.) 
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418 7. RestrUtions on the PUWlff oflft\PDX!"!>1I 

required succession afpower (land) from father to son.and fealty between a IInal,,} 
lord and a (maJe) tenant. Women were supported by their husbands, but they were 
denied a.t;l owner:ship share of, or power over, their husbands' acquests. Whatever 
the reason for its existence, the English separate property system became 
entrenched by the fourteenth century and was taken by the English settlers 
the eastern seaboard of the United States, whence it spread westward, 

Under the separate property system, whatever the worker eams is his -or her~. ,.' 
There is no sharing of earnings. If one spouse is the wage earner while the other 
spouse works in the home, the wage-earning spouse will own all the pr"peTLV 
acquired during marriage (other than gifts or inheritances from relatives 
by the wage earner to the homemaker). Thus, a crucial issue under a sel,ar",o, 
property system is what protection against disinheritance should be given 
viving 'pouse who works in the home or works at a lower-payingjob? All but one 
the separate property states answer this question by giving the surviving spouse. 
statute, an elective share (aT forced share) in the estate of the deceru;ed spouse. 
elective share is not, however. limited to a share of property acquired with 
ings. It is enforceable against all property owned by the decedent spouse at ,ieatn., 

In eight states (Arizona, California, Idaho, Louisiana, Nevada, New Me,,;,,>;, 
Texas, and Wasbington), a community property system has long existed. 
fundamental of community property is that all . of the so,,,,,,", 

from earnings are community property. 
in the 

the principles uo,ierllvine: th,,,; 
separate pioperty and the community property systems: 

Case 1. Hworks outside the home, earnIng $50,000 a year. Wworks in the home, . 
earning no wages. At the end of 20 years, 11 has through savings ofbis salary bought a:' " 
hotise in his n~e. alife insurance policy payable to his daughter, and $100,000 worth~. 
of stocks in his name. Under a separate property regime, duting life Wowns none 
that property. At H's death, W has an elective share (usually one-third) of the 
and the stocks but usually not the insurance policy because it is not in R't, Dr<,bate ,'·,l 
estate. In a community property state, Wowns haJf of H's earnings during 
thus a.t lfs death Wowns one*half of the acquisitions from earnings (the housel the , 
insurance proceeds) and the stocks}. If W dies first, W can dispose of ,her hal£ofth~. 
community property by will. In a separate property state, if W dies flIstl she has no 
property to convey. 

Commtmity property is based on the idea that husband and wife aTe a 
partnership, that they decide together how to allocate the time of each to ."·n"'~ 
income. homemaking, leisure, and so forth to maximize their jointt ~(:!J.;!de:i 
this view, they should sbare the earnings of each equally. Property a 
marriage and property acquired during marriage by gift, devise, or deseerLt IS 

acquiring spouse's sepaTate property (as long as it is kept separate). 
In the late twentieth century, many academics came to favor community 

erty. III 198.~', the Nation,?l Conference of Commissioners on Uniform State 
promulgated a Uniform Marital Property Act. TIle act adopts community nr<merl1'" 
principles, though the phra,e community property is avoided and marital pro;""'],!!. 
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TELEPHONE 

(214) 720-4001 

ERHARD & JENNINGS 
A PROFESSIONAL CORPORATION 

ATTORNEYS AND COUNSELORS AT LAW 
THANKSGIVING TOWER 

1601 ELM STREET, SUITE 4242 
DALLAS, TEXAS 75201 

FACSIMILE 

(214) 871-1655 

Email: iiennings@erhardjennings.com 

JAMES ALBERT JENNINGS 

The Honorable Judge Michael E, Miller 
Probate Court No.3 
Dallas County Records Bldg. 
509 Main Street, 2nd Floor 
Dallas, Texas 75202 

April 26, 2012 

or jajennings@aol.com 

Via hand-delivery 

Re: In re: Estate of Max D. Hopper, Decease IPlaintiff's Reply to Mr. Eichman's 
Letter Response of April2St\ 2012 (the "Eichman Letter") 

Dear Judge Miller: 

Late yesterday you received a hand-delivered letter from Mr. John Eichman (for the 
Independent Administrator - "IA") in response to Mr. Graham's letter to you of April 24th . Since Mr. 
Graham is out-of-state, and the Court had indicated it might make some sort of ruling on this matter 
by tomorrow, I thought it appropriate to reply briefly for Mrs. Hopper, to Mr. Eichman's points. 

First, the Wright decision is exactly as Mr. Graham's letter said it is, and its impact on the 
analysis to properly evaluate Plaintiff's MSJ is both fundamental and dispositive. The problem with 
Mr. Eichman's response, wherein he claims that" Wright does not address what a Court may do under 
the partition statutes" - is that assertion entirely misses the point. The Court has no special power 
under the partition statutes if the property interests of the survivor are not properly before it in the first 
instance. Just as his letter now finally admits as being "well established in case law" - "neither a 
testator nor an executor or other personal representative can allocate the community share of 
the survivor in an asset to someone else without the consent of survivor." [Eichman Letter] 

Likewise, the Court is without power to "allocate" via a partition or other mechanism, what is 
not properly before it in the first place, nor allocate property interests which statutes [here no mere 
statute: but instead the Texas Constitution] forbid being "allocated" or "partitioned" at all. Just as an 
administration [under TPC §177] must re-deliver [not distribute - see TPC §272] to the surviving 
spouse what is hers - if no debts need be paid from said property (or its sale) - the Court has no 
greater power over that same property absent a statute giving the Court such power. [see TPC §271-
which specifically "sets apart" the exempt homestead] 

Indeed, neither the Court, the lA, nor the Stepchildren can partition Robledo. As the Court in 
Franklin v. Woods, 598 S.W.2d 946,949 (Tex. Civ. App. - Corpus Christi 1980, no writ) stated: 
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"[tJhe question of abandonment of the homestead is important in this case, for the children of the 
decedent could not partition and sell the property as long as the appellant claimed a homestead right 
on the tract." [Emphasis added - a copy of Franklin is attached hereto for the Court's convenience] 

In addition, Mr. Cantrill's admission that the word "Estate" means only the Decedent's 
separate property and one-half the community at the moment before death is exactly on point 
(however much the Eichman Letter now wants to spin it differently). This Court has power only over 
the assets of the Estate, not Mrs. Hopper's now-separate property which devolved to her at the instant 
of death. J There is no "partition statute" that Mr. Eichman cites in his Letter that does or could 
overrule the plain language in the Texas Constitution which states that the homestead cannot be 
partitioned. [see Art. 16, §§ 51, 52]. The Eichman letter effectively admits what has been sought all 
along is a partition of the Constitutionally non-partitionable homestead. 

Lastly, as to TPC §381, the Court is not powerless to direct a sale ofan asset- where the asset 
requires administration either for the purposes of its sale to pay a debt of the Estate [which is not the 
case here before the Court] or if a suit for partition has been brought by one of the parties to sell the 
singular asset so the money from it can then be divided. Thus, there is nothing about the wording of 
§381 that expands the statutory definition of the term "Estate" to meet Mr. Eichman's "unless the 
context indicates otherwise" alleged "exception" to TPC §3(I)'s plain definition of "Estate". Again, 
that is not the case here and particularly not in the context of the Constitutional homestead which is 
not subject to such sale or partition at a1l- except infavor of the mortgage-holder. The IA attempts 
to avoid Mrs. Hopper's Constitutional right by claiming "homestead" does not include the "fee" 
property. The IA is wrong. "[A] homestead is the dwelling house constituting the family residence, 
together with the land on which it is situated and the appurtenances connected therewith." Farrington 
v. First National Bank of Bellville, 753 S.S.2d 248, 250 (Tex. Civ. App. - Houston [I st Dist.] 1988, 
writ denied). [copy attached] 

We urge the Court to sign Mrs. Hopper's proposed Order Granting Plaintiff's MSJ (copy 
attached) or, alternatively, vacate the Court's current Order of February 14th for all the reasons 
expressed on April 13th and since. 

We thank the Court for its further consideration of this matter. 

R s ectfullr submitted, 

J arn"""",,w 

J Professor Johanson's Treatise confinns that very point. 
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JAJ:je 
Enclosures 

cc: Mr. Tom Cantril! and Mr. John Eichman (w/encls. - via facsimile) 
Mr. Mark Enoch, Mr. Gary Stolbach and Ms. Melinda Sims (w/encls. - via facsimile) 
Mr. Michael Graham (w/encls. - via email) 
Client (w/encls. via email) 
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946 Tex. 598 SOUTH WESTERN REPORTER, 2d SERIES 

Maude FRANKLIN, Administratrix of 
the Estate of Luth or Franklin, 

Deceased, Appellant. 

v. 

Shirley WOODS, Appellee. 

No. 1498. 

Court of Civil Appeals of Texas, 
Corpus Christi. 

April 80, 1980. 

Plaintiff initiated proceedings to void 
sale of homestead by administratrix. The 
County Court, Matagorda County, Burt 
O'Connell, County Judge, voided sale of 
homestead, and administratrix of estate ap
pealed. The Court of Civil Appeals, Young, 
J., held that: (1) surviving wife waived 
homestead exemption when she joined in 
sale of property; (2) property was home
stead of deceased and therefore could not 
be sold to satisfy debts of estate; and (8) 
misrepresentation of ownership of property 
to court was sufficient to support court's 
finding that administratrix mismanaged 
the estate. 

Mfirmed. 

1. Husband and Wife <>=>249(5) 

Nature of property, i. e., community or 
separate in nature, is determined at time 'of 
acquisition. . 

2. Husband and Wife "=248'12 

Where property owner bought property 
some three years after his divorce from his 
first wife and five years before his mar
riage to his second wife, property was clear
ly a part of his separate estate since pur
chase occurred while he was unmarried. 
Vernon's Ann.St.Const. art. 16, § 15; V.T. 
C.A., Family Code § 5.01. 

3. Husband and Wife -273(8) 
Community survivor of marriage can

not sell separate property belonging to de
cedent. 

4. Husband and Wife 0=>248'h 

Where deed that conveyed property to 
owner, now deceased, as his separate prop
erty bore a date more than five years be
fore his marriage to second wife, now ad~ 
ministratrix of his estate, and where land 
was in homestead status, property was sep
arate property of decedent and sale of prop
erty by administratrix was illegal. 

5. Homestead -141(1) 

Although wife may not own fee or any 
part of it in lands impressed with home
stead character, she does have estate in 
such lands, to wit, the homestead, vested 
and absolute, of which she may not be 
deprived except by alienation by her own 
consent and, by which upon the death of 
her spouse becomes a Hfe estate. 

6. Homestead _154 
Abandonment of a homestead requires 

both cessation or discontinuance of use of 
property as a homestead coupled with in
tent to permanently abandon the home
stead. 

7. Partition _12(3) 

Children of decedent could not parti
tion and sell the property as long as wife of 
decedent claimed a homestead right on the 
tract. 

8. Homestead -181(1) 

Burden rests on party seeking to avoid 
sale of homestead to prove that an aban
donment did in fact occur. 

9. Homestead -181(3) 

There can be no more convincing proof 
of intent to abandon than sale of home
stead. 

10. Homestead _167 
Where second wife of decedent wrong

fully sold property which was separate 
property of her deceased husband and once 
sale took place. wife discontinued using 
property as her homestead, wife had requi
site intent to permanently abandon and 
waive homestead exemption. 

4 
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11. Homestead <>= 17 

At time property owner's daughter 
moved in with him, family homestead was 
created which continued in existence after 
property owner and his second wife became 
married and at time of' death of property 
owner, this property was clearly his home
stead and as such, could not be sold to pay 
off creditors except in limited situations. 
V.A.T.S. Probate Code, § 270. 

12. Homestead <>=175 

After surviving. spouse abandoned 
property, then unmarried adult daughter's 
homestead claim became effective and 
property therefore was burdened with 
homestead claim and could not be sold to 
satisfy creditors of the estate. V.A.T.S. 

. . Probate Code, §§ 270, 27L 

13. Homestead -131 
Illegal sale of property on which valid 

homestead cl .. im exists can be collaterally 
attacked at a later date. 

14. Executors and. Administrators <>=53 

Property that has been determined to 
be homestead is not subject to administra
tion. 

15. Homestead -90 
Three situations in which a forced sale 

of a homestead may occur are for payment 
of purchase money lien; for satisfaction of 
taxes due on property; and for payment for 
work arid materials used for constructing 
improvements on the property. Vernon's 
Ann.St.Const. art. 16, § 50. 

16. Executors and Administrators -271 

A forced sale of homestead cannot take 
place to pay general creditors of the estate. 

17. Homestead -=131 
Where homestead was not subject to 

any of three exceptions to constitutional 
exemption of homestead property from 
forced sale, trial court had power to void 
sale of homestead. V.A.T.S. Probate Code, 
§ 270; Vernon's Ann.St.Const. art. 16, § 50. 

18. Executors and Administrators <ll=450 

Evidence, in proceedings to void sale of 
homestead by administratrix, supported 
finding that administratrix had misman
aged the estate. V.A.T.S. Probate Code, 
§ 222(b)(4). 

19 .. Executors and Administrators ~450 

Misrepresentation of ownership of 
property to court would be sufficient to 
support court's finding that administratrix 
mismanaged the estate. V.A.T.S. Probate 
Code, § 222(b)(4). 

Fred P. Holub, Bay City, for appellant. 

Lucy G. Raynor, Holtzman, Evans & Ur
quhart, Houston, for appellee . 

OPINION 

YOUNG, Justice. 

The legality of an order voiding a sale of 
a homestead ,by an administratrix is- .the 
central question before us in this appeal. 
Appellant, Maude Franklin, the second and 
surviving wife of the decedent, was the 
administratrix of the estate of Luther 
Franklin, deceased. Appellant allegedly 
misrepresented to the probate court that 
certain real property was c_ommunity in na
ture and not subject to exempt status as 
the homestead of the decedent. Based on 
this information, the court authorized the 
sale of the property. The appellee, Shirley 
Woods, a daughter of the decedent by his 
first wife, initiated proceedings to void such 
sale, claiming that the property was not 
only the homestead but was also the sepa· 
rate property of the decedent. The probate 
court voided the sale, removed the appellant 
as administratrix, and appointed a successor 
administratrix. We affirm. 

Luther Franklin was married to Dorothy 
Mae Franklin for many years prior to their 
divorce on February 17, 1967. The mar
riage produced twelve children, one of 
whom was his daughter Margaret Franklin, 

, ...... 
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an unmarried adult. The divorce settle
ment awarded the homestead of the first 
marriage to Dorothy Mae Franklin and the 
children produced from that union. 

On January 15, 1970, Luther Franklin 
purchased for his home a tract of land 
which had some buildings on it. The record 
indicates that Luther executed two notes in 
that regard: I} the first, to obtain purchase 
money, on January 15, 1970, in the amount 
of $1966.80, which was renewed on Septem
ber 9, 1974, in the amount of $1134.30; 2} 
the second, on January 5, 1973, in the 
amount of $1595.70. The record further 
reflecta that part of the proceeds of the 
second loan was used to improve the build
ings to make them habitable. All of these 
notes were paid off before the death of 
Luther Franklin. 

Sometime in 1973, Margaret, a daughter 
of Luther Frariklin, moved in with her fa
ther. She lived with her father on that 
property until his death. Ten months be
fore his death, Luther Franklin married 
Maude Franklin, appellant, on May 9, 1975. 
On the property in question, during the 
ten-month period; Luther and his wife lived 
in one house and Margaret lived in an ad
JOInIng one. Margaret continued living 
there after her father's death. 

Luther Franklin died intestate on March· 
31, 1976. His widow, Maude Franklin, was 

. appointed administratrix of his estate on 
December 13, 1976. On May 26, 1977, she 
filed an inventory· of the estate showing as 
community property the property which 
Luther had purchased in 1970. Appellant 
also filed an application to sell real property 
which claimed that she owned one-half in
terest in the property as her community 
interest. The court then authorized the 
sale of this property. The order confirming 
sale of real estate was rendered on Febru
ary 27,1978. The land was sold to Bertha 
Hegmon, who is the sister of the appellant. 

On June 20,1978, Shirley Woods, appellee 
here, who is a daughter and an heir of 
Luther Franklin, filed a motion to remove 
the appellant as administratrix and to have 

herself appointed as successor administra
trix. She filed an amended motion on July 
6, 1978, which included a request to declare 
the property the homestead of Luther 
Franklin and void the previous sale on 
account of the homestead exempt status. 

On November 30, 1978, the probate court 
granted the motion to remove the appellant 
as administratrix and appointed the appel
lee as successor administratrix. The court's 
order recited that the appellant had mis
managed her duties as administratrix. The 
court also ordered that the sale of the prop
erty be declared void based upon its find
ings that the property was a homestead and 
should not have been sold to satisfy credic 
tors. This appeal followed. 

Appellant brings forward five pointa of 
error, the first three of which involve the 
legality of the sale of the property by the 
appellant as edministratrix. In pointa 1 
and 2, appellant challenges the trial court's 
voiding the sale of the property since the 
court had previously approved the sale. 
The alleged error set out in point 3 is the 
court's finding that the property was the 
homestead of Luther Franklin, deceased, 
and that the sale was an improper sale of a 
homestead. The final two points of error 
involve the aUeged misrepresentation of the 
property as community by the appellant as 
grounds for her subsequent removal as ad
ministratrix . 

[lJ The starting point in determining 
the rights of the parties to property is to 
determine whether the property is commu
nity or separate in nature. Cooper v. Coow 
per, 513 S.W.2d 229, 232 (Tex.Civ.App.
Houston [1st Dist.] 1974, no writ). The 
nature of property is determined at the 
time of acquisition. Hilley v. Hilley, 161 
Tex. 569, 342 S.W.2d 565 (1961); Carriere v. 
Bodungen, 500 S.W.2d 692 (Tex.Civ.App.
Corpus Christi 1973, no writ). 

[2] As we have mentioned, Luther 
Franklin, decedent, purchased the property 
on January 15, 1970. The purchase was 
some three years after his divorce (1967) 
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from his first wife and five years before his prived except by alienation by her own 
marriage (1975) to his second wife. Since consent and, by which upon the death of 
the purchase occurred while Franklin was her spouse becomes a life estate." 
unmarried, the property is clearly a part of Thus, appellant could have claimed the 
his separate estate. Tex.Const. art. XVI, property as her homestead until she died or 
§ 15; Tex.Fam.Code Ann. § 5.01 (1975). abandoned the property. Abandonment of 

[3,4] It has long been the rule that the 
community survivor of the marriage cannot 
sell the separate property belonging to the 
decedent. Anderson v. Bundick, 245 S.W.2d 
318 (Tex.Civ.App.-Eastland 1951, writ 
ref'd n. r. e.). The trial court ordered that 
the sale of the real property by the appel
lant- be declared void. There "is sufficient 
evidence to support that holding. The deed 
that conveyed the property to Luther 
Franklin as his separate property ·bears a 
date, more than five years before his mar
riage to the appellant. Further proof of 
the illegality of the sale of the property by 
the administratrix is evidenced by the 
homestead status of the land. The home
stead claim of the decedent is examined in 
our discussion of the third point of error. 

Now that we have determined that the 
property is the separate property of the 
decedent, we must look at the appellant's 
interest in the property. When a person 
dies intestate, as in this case_, the Probate 
Code provides for the distribution of the 
assets of the estate. The surviving wife is 
entitled to an estate for life in one-third of 
the separate real property of the intestate 
decedent, with the children entitled to the 
remainder. Tex.Prob.Code Ann. § 38(b)(I) 
(1956). 

[5,6] The appellant did have a home
stead estate in the property for as long as 
she lived as set out in Norman v. First Bank 
and Trust, Bryan, 557 S.W.2d 797 (Tex.Civ. 
App.-Houston [1st Dist.] 1977, writ ref'd n. 
r. e.): 

"It is settled law that although the wife 
may not own the fee or any part of it in 
lands impressed with the homestead char
acter she does have an estate in such 
landS', to wit, the homestead, vested and 
absolute, of which she could not be de-

a homestead requires both the cessation or 
discontinuance of use of the property as a 
homestead coupled with the intent to per
manently abandon the homestead. 

[7,8] The question of abandonment of 
the homestead is important in this case, for 
the children of the decedent Could not parti
tion and sell the property as long as the 
appellant claimed a homestead right on the 
tract. The burden rests on the appellee to 
prove that an abandonment did in fact oc
cur. Sullivan v. Barnet~ 471 S.W.2d 39 
(Tex.Sup.1971); Morris v. Porter, 393 
S.W.2d 385 (Tex.Civ.App.-Houston 1965, 
writ ref'd n. f. e.). liThe evidence relied ·on 
as establishing abandonment of a home
stead must make it 'undeniably clear' that 
there has been 'a total abandonment with 
an intention not to return and claim the 
exemption.''' West v. Austin National 
Bank, 427 S.W.2d 906 (Tex.Civ App.-San 
Antonio 1968, writ ref'd n. r. e.). 

[9, 10] There can be no more convincing 
proof of the intent to abandon than a sale 
of the homestead. Appellant did wrongful
ly sell the property since it was the separate 
property of her deceased husband, but the 
lack of fee in the appellant at the time of 
sale does not negate the presence of an 
intent to abandon. Once the sale took 
place, the appellant discontinued using ,the 
property as her homestead and had the 
requisite intent to permanently abandon. 
This abandonment is supported by an ad
mission by appellant in the brief filed with 
this Court: uAppelIant, the surviving wife, 
waived such homestead exemption when 
she joined in the sale of the property." 
Points of error 1 and 2 are overruled. 

[11] Point 3 challenges the court's find
ing that the property was the homestead of 
Luther Franklin, deceased, and thereforl~ 

,= 
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could not be sold to satisfy tbe debts of the 
estate. There is sufficient evidence to sup
port the establishment of a family home
stead in tbis case. At the time Luther 
Franklin's daughter, Margaret Franklin, 
moved in with him, a family homestead was 
created. This family homestead continued 
in existence after Luther Franklin and the 
appellant became married. At the time of 
the death of Franklin, the property was 
clearly his homestead. As such, the proper
ty could not be sold to payoff creditors 
except in those situations set out in Tex. 
Prob.Code Ann. § 270 (1956). 

[I2J At the time of Franklin's death, his 
widow could have claimed a survivor's 
homestead in the property. Tex.Proti.Code 
Ann. § 282 (Supp.1980). No such claim was 
made. Margaret Franklin, however, did 
claim a statutory survivorship ho'mestead in 
the property -as an unmarried adult daugh~ 
ter who was a constituent member of Lu
ther Franklin's household since 1973. Tex. 
Prob.Code Ann. § 271 (Supp.1980); Thomp
son v. Kay,124 Tex. 252, 77 S.W.2d 201 
(1984); Ward v. Hinkle, 117 Tex. 566, 8 
S. W.2d 641 (1928). After the appellant 
abandoned the property, tben Margaret 
Franklin's homestead claim became effec
tive. The property therefore was burdened . 
with a homestead claim and could not be 
sold to satisfy the creditors of tbe estate. 
Tex.Prob.Code Ann. §§ 270-271 (Supp. 
1980). 

[I3, 14J The illegal sa.le of property on 
which a valid homestead claim exists can ~e 
collaterally attacked at a later date. The 
right to bring such collateral attack to de
clare the order of the probate court void 
was formulated in 1928 by our Supreme 
Court in Cline v. Niblo, 117 Tex. 474, 8 
S.W 2d 633 (1928). In that case the Su
preme Court permitted collateral attacks on 
the theory that the order of the probate 
court permitting the sale of the homestead 
property was void for lack of jurisdiction 
over the subject matter. Property that has 
been determined to be homestead is not 

subject to administration. Thompson v. 
Thompson, 149 Tex. 632, 236 S.W.2d 779 
(1951). 

[IS, 16} The Constitution ·sets out only 
three situations in which a forced sale of a 
homestead may occur: 1) for payment of a 
purchase money lien; 2) for satisfaction of 
taxes due on the property; 3) and for pay
ment for work and materials used for con~ 
structing improvements on the property. 

. Tex.Const. art. 16 § 50; Johnson v. Hamp
ton, 117 Tex. 580, 8 S. W.2d 640 (1928). A 
forced sale of the homestead cannot take 
place to pay general creditors of the estate. 
Butler v. Summers, 151 Tex. 618, 253 
S.W.2d 418 (1952); Aman v. Cox, 164 
S.W.2d 744 (Tex.Civ.App.-Eastiand 1942, 
no writ); Lyne v. Panhandle Construction 
Co., 114 S.W 2d 1195 (Tex.Civ.App.-Amar
iIIo 1938, writ dism'd). Our Supreme Court 
held in Butler v. Summers, supra: 

"Sale of the homestead. . to pay 
general creditors of deceased's estate is 
void and. may be disregar\ied in any court, 
provided deceased left a constituent 
member of his family surviving, that is, a 
widow, minor child, or unmarried daugh
ter living with the family. And if the 
fact of homestead does not appear of 
record, it may be shown in any forum and 
the consequent invalidity of the decree 
established aliunde the record." 

[17-] Therefore,. the trial court had the 
power to void the sale of the homestead of 
Luther Franklin, decedent, because that 
homestead was not subject to any of the 
three exceptions to the constitutional ex
emption of homestead property from forced 
sale. The collateral attack by the appellee 
properly brought the issue before the court. 
Appellant's point 3 is overruled. 

[181 The last two points of error pertain 
to the performance of the appellant as ad
ministratrix of the estate. The probate 
court found that the appellant had misman
aged the estate. There is sufficient evi
dence in the record to support this finding 
also. 
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[19] Both in the inventory of the estate plaintiffs, and which consisted of grassy 
and in the application to sell real property, area located between fence line separat;ng 
the appellant asserted that she personally adjoining property .of parties and public 
owned a one-half interest in the property. roadway which ran on plaintiffs' property 
On account of this representation, the court parallel to fence line. The 25th District 
authorized the sale of the property. Appel- Court, Lavaca County, B. B. Schraub, J., 
lant subsequently sold the property and re- entered judgment for defendants on jury's 
tained one-half of the proceeds: The record special issue finding that roadway extended 
clearly indicates that the appellant never to fence line, and plaintiffs appealed. The 
had a community interest in the property. Court of Civil Appeals, Young, J., held that: 
This misrepresentation of the ownership of (1) there was conflict in evidence as to 
the property to the court is sufficient to whether public's prescriptive easement to 
support the court's finding that the appel- actual traveled road surface extended to 
lant mismanaged the estate. Tex.Prob. fence line, and that conflict was properly 
Code Ann. § 222(b)(4) (Supp.1980). AU resolved by jury in affirmative,. as distance 
points of error are overruled. of 18 to 20 feet between road·and fence was 

The judgment of the trial court is af~ not excessive, but, rather, was necessary for 
firmed. convenience of traveling public, and (2) trial 

court did not efr in not considering plain~ 
tiffs' claim that boundary line between two 
parties was not fence line but actually· ex-

o i -"":::""'u.::;':;;""'''':;::'''',o'' 
T 

Hal B. ALLEN et ux., Appellants. 

v. 

Terry KEELING, Individually and d/b/a 
A & K Properties, Inc. et aI., 

Appellees. 

No. 1523. 

Court of Civil Appeals of Texas, 
Corpus Christi. 

April 30, 1980. 

Rehearing Denied May 22, 1980. 

Suit was brought seeking injunction to 
prevent defendants from trespassing on 
property, which was allegedly owned by 

tended some distance past fence line, thus 
raising cause of action of trespass to try 
title, because no such action was alleged, 
where plaintiffs' petition did not satisfy 
requisites of affirmatively establishing title. 

Affirmed. 

1. Highways -47 

The "beaten path," as the actual trav~ 
eled road surface was called, was only part 
of easement owned by public for roadway, 
as easement included sufficient land, where 
reasonably available, for drainage ditc~es, 
repairs, and convenience of traveling public. 

2. Highways -17 

In suit seeking injunction to prevent 
defendants from trespassing on property, 
which was allegedly owned by plaintiffs, 
and which consisted of grassy area located 
between fence line separating adjoining 
property of parties and public roadway 
which ran on plaintiffs' property parallel to 
fence line, there was conflict in evidence as 
to whether public's prescriptive easement to 
actual traveled road surface extended to 
fence line, and that conflict was properly 

I 
I 
I, 
i 
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Even assuming, arguendo, that the evi
dence was incorrectly admitted, the error 
will not require a reversal unless the error 
complained of amounts to sueh a denial of 
the rights of appellant that it was reason
ably calculated to cause and probably did 
cause rendition of an improper judgment. 
Texas R.App. 81(b)(1). We do not find the 
error, if any, to be of such dimensions. 
Appellant's counsel at trial vigorously 
cross-examined the witness and questioned 
him about the dissimilarities in the video 
experiment. He further emphasized these 
matters in argument. We are confident 
the jury was able to evaluate and place this 
evidence in proper perspective. 

Here, the evidence presented in the film 
was also supplemented by other witnesses, 
such as appellee Lisa Cole and eyewitness
es to the accident. Further, appellant in
troduced scaled drawings and.photographs 
of the intersection and appellees relied on a 
consulting engine,,, to reconstruct the acci
dent. . We note that when the .court admits 
evidence of a natnre that is largely repe
titious of testimony given by other witness
es, it is harmless. error. Reid v. El Paso 
Construction Company, 498S.W.2d 923, 
925 (Tex.1973), Ford Motor Company, 688 
S.W.2d at 590. Appellant's second point of 
error is overruled. 

The judgment is affirmed. 

Maggie K. FARRINGTON, Appellant, 

v. 
FIRST NATIONAL BANK OF 

BELLVILLE, Appellee. 

No. 01-87-00919-CV. 

Court of Appeals of Texas, 
Houston (1st Dist.). 

June 23, 1988. 

Rehearing Denied Jnly 14, 1988. 

Lender which held deed of trust on 
17 -acre rural tract as security for promis-

sory note brought declaratory judgment ac
tion to determine whether tract was free 
and clear of debtor's homestead claim. 
The 155th District Court, Auston County, 
Oliver S. Kitzman, J., granted summary 
judgment in favor of lender, and debtor 
appealed. The Court of Appeals, Dunn, J., 
held that genuine issue of material fact as 
to whether debtor's house in town was 
urban homestead at time deed of trust on 
rural property was executed precluded 
grant of summary judgment. 

Reversed and remanded. 

Sam Bass, J., filed dissenting opinion. 

1. Homestead ""'58 
Generally, "homestead" is dwelling 

honse constituting family residence, togeth- . 
er with land on which it is sitnated and 
appurtenances connected therewith. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. . 

2. Homestead ""'32 

Homestead exemption may be estab
lished upon unoccupied land if owner pres
ently intends to occupy and use premises in 
reasonable and definite time in futnre, and 
has made sueh preparations toward actnal 
occupancy and use that are of sueh charac
ter and have proceeded to such extent as to 
manifest beyond doubt intention to com· 
plete improvements and reside upon place 
as home. 

3. Homestead ""'13 

Homestead claimant cannot claim both 
urban and rural homestead. 

4. Judgment ""'181(15) 

Genuine issue of material fact whether 
debtor had rural homestead on n·.acre 
tract which deed of trust conveyed as se
curity for promissory note payable to lend
er; fact that debtor filed application for 
residential homestead exemption on city 
property ~th tax assessor did not prove 
that city property was her homestead when 
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Tex. 249 

deed of trust was executed, nor did fact 
that she occupied city property make city 
property rather than rural tract her home
stead, 

S. Homestead <&=>31 

Good-faith intention to occupy is prime 
factor in securing benefits of homestead 
exemption, and preparatory acts corrob
orate this intention. 

6. Homestead 0=161 
Once homestead is acquired, it must 

affirmatively appear that owner intended 
to never return or use property as family 
residence in order to demonstrate abandon
ment of homestead claim. 

John V. Elick, Elick & Elick, Bellville, for 
appellant. 

Donald W. Mills, De Lange, Hudspeth, 
Pitman & Katz, Houston, for appellee. 

Before EVANS, C.J., and DUNN 
and SAM BASS, JJ. 

OPINION 

DUNN, Justice. 
This is an appeal from a summary judg

ment entered in a declaratory judgment 
action. 

On September 14, 1984, appellant exe
cuted and delivered a deed of trust convey
ing two tracts of land, one a 17.757 acre 
rural tract [hereinafter "17 acre tract"], as 
security for a promissory note payable to 
appellee in the amount of $121,000. On 
November 27, 1985, appellant filed plead
ings in the United States Bankruptcy 

. Court, Southern District of Texas, Houston 
Division, alleging that the 17 acre tract was 
her homestead. On May 6, 1986, the trust
ee foreclosed on the property, and the prop
erty was conveyed to appellee.' 

On August 12, 1986, appellee brought a 
deelaratory judgment action to determine 
whether the 17 acre tract was free and 
clear of appellant's homestead claim and to 

1. Appellee asserts in its brief that pursuant to a 
motion for relief from stay. the bankruptcy 
court issued a final order lifting the automatic 
stay and allowing appellee to foreclose its lien, 

remove any clouds upon its title created by 
such homestead claim. On April 30, 1987, 
appellee filed a motion for summary judg
ment alleging that at the time the deed of 
trust was executed. appellant had estab
lished an urban residential homestead at 
734 East Q'Bryant, Bellville, Texas. The 
trial court entered summary judgment for 
appellee, determining that appellee's title 
to the property was free and clear of any 
homestead claims or rights of appellant, 
and that appellee's lien against th~ proper
ty was valid and enforceable. 

In point of error one, appellant asserts 
that the trial court erred in entering sum
mary judgment for appellee because the 17 
acre tract was her rural homestead. Spa-. 
cifically, she argues that: (1) appellee 
fl1iled to show that the property was not 
her rural homestead; (2) appellee had actu
al notice of her intent plus overt acts to 
occupy the property; and (3) appellee failed 
to establish thl1t her house in town was her 
urban homestead. As part of this point of 
error, appellant also multifariously argues 
that the trial court erred in entering sum
mary judgment because appellee sought to 
adjudicate title and should have brought a 
trespass to try title snit rather than seek a 
declaratory judgment. 

A summary judgment is proper only 
when a movant establishes that there is no 
genuine issue' of material fact and that she 
is entitled to judgment as a matter of law. 
Swilley v. Hughes, 48RS.W.2d 64, 67 {Tex. 
1972); Tex.R.Civ.P. 166--A. 1n a summary 
judgment proceeding, the burden of proof 
is on the movant, and all doubts as to the 
existence of a genuine issue of fact are 
resolved against him. Roskey ·v. Texas 
Health Facilities Comm'n, 639 S.W.2d 
302, 303 (Tex.1982) (per curiam). Once the 
movant has established a right to a summa
ry judgment, the burden shifts to the non
movant, who must then present to the trial 
court any issues that would preclude sum
mary judgment. City of Houston v. Clear 

and further ordered that the issue of appellant's 
homestead exemption be determined in a Texas 
district court. 

,'; 

166



250 Tex. 753 SOUTH WESTERN REPORTER, 2d SERIES 

Creek Basis Auth., 589 S.W.2d 671, 678 
(Tex.I979). 

As summary judgment proof that appel· 
lant had established an urban residential 
homestead, appellee attached appellant's 
deposition, wherein appellant testified that 
she acquired the 17 acre tract when she 
was divorced in 1982. She then repaired 
the fences, put up a IS-foot metallic stor
age building, pastured a mare and colt, 
planted and mowed hay crops, and picked 
out a home site, placing rocks at the cor
ners. There was no ingress or egress to 
the storage building or utilities on the prop
erty, but she spent about 20 nights there in 
her car, cooked on a campfire, used the 
"draw" for a bathroom, and invited friends 
to see the property and drink a beer. Ap
pellant said that she had picked out a house 
plan and talked to a builder. She also said 
that before and after acquiring the house 
in town, she told her pastor, banker, 
friends, and relatives, as well as the builder 
and an electrician, that she wanted to build 
on the property_ She testified that when 
she bought the property in 1980, she told 
someone in the tax assessor's office that 
the property was to be her homestead, but 
she never put this in writing. 

In February or March 1983, appellant 
bought a brick, two-bedroom house at 734 
East O'Bryant in Bellville, Texas, and she 
lived in this house at the time the deed of 
trust was executed and until she moved to 
Colorado in 1985. The house has full utili· 
ties-electricity, gas, water, central air and 
heat, telephone-and is equipped with such 
ameuities as a dishwasher and garbage dis
posal. Appellant improved the property by 
having the yard landscaped and a small 
building built to the rear of the house 
where her son lived. In September 1984, 
appellant's address was listed in the tele
phone directory and in church and other 
organizational records as 734 East 
O'Bryant. Appellee also attached a certi
fied copy of a residential homestead exemp
tion application signed by appellant on Au· 
gnst 19, 1985, claiming the East O'Bryant 
property as her homestead as of January 1, 
1985. 

In response to appellee's motion for sum
mary judgment, appellant filed an affidavit 
stating that she was awarded the 17 acre 
tract when she was divorced in October 
1983, and that since that time she has 
claimed this property as her homestead. 
She said that she "told the bank prior to 
September 14, 1974, that I had a present 
intention to build a home and occupy the 
17.575 acres as my homestead," and that 
she "never intended to occupy .as a home
stead, the house and lot in town at 734 
East O'Bryant, Bellville, Texas." She stat
ed that prior to executing the deed of trust 
that: she ran livestock, cut hay, and placed 
a storage building on the land; she bought 
the house in town for investment property 
and to live in until she couid afford to build 
on the rural property, and built an apart
ment in back of the house for rental pur- ' 
poses; the tract was used as collateral foi 
the loan at the bank's insistence because it 
was the only property, of the three parcels 
she owned, that was debt free; and appel
lee did not inform her that a lien was 
prohibited on homestead property. In so 
testifying, appellant alleges that she has 
raised a fact issue about whether she had 
the intent plus the requisite overt acts to 
establish a homestesd claim on the 17 acre 
tract. If so, then appellee must show that 
she abandoned this property as her home
stesd in order to validate its lien. 

[1-3] Generally, a "homestesd" is the 
dwelling house constituting the family resi
dence, together with the land on which it is 
situated and the appurtenances coimected 
therewith. Gann Y. Montgomery, 210 
S.W.2d 255 (Tex.Civ.App.-Fort Worth 
1948, writ ref'd n.r.e.) However, a home
stead exemption may be established upon 
unoccnpied land if the owner presently in
tends to occupy and use the premises in a 
reasonable and definite time in the future, 
and has made such preparations toward 
actual occupancy and use that "are of such 
character and have proceeded to such an 
extent as to manifest beyond doubt the 
intention to complete the improvements 
and reside upon the place as a home." 
Lilly Y. Lewis, 249 S.W. 1095, 1096 (Tex. 
Civ.App. -San Antonio 1923, no writ); Si
mank v. Alford, 441 S.W.2d 234 (Tex.Civ. 

167



, motion for sum
filed an affidavit 
rded the 17 acre 
>rced in October 
It time she has 
her homestead. 

he bank prior to 
I had a present 

, and occnpy the 
·stead," and that 
:cupy as a home-
in town at 734 

'exas." She stat· 
the deed of trust 
t hay, and placed 
land; she bought 
estment property 
Id afford to bnild 
d built an apart
e for rental pur
as collateral for 

stence because it 
the three parcels 
free; and appel
that a ·lien was 
property. In so 
es that she has 
whether she had 
ite overt acts to 
m on the 17 acre 
milst show that 

1;y as her home
its lien. 

mestead" is the 
~ the family resi
nd on which it is 
ances connected 
mtgomery, 210 
,.-Fort Worth 
)wever, a home-
,stablished upon 
ler presently in~ 
le premises in a 
le in the future, 
arations toward 
hat "are of such 
,ded to snch an 
yond doubt the 
~. improvements 
:e as a home." 
.095, 1096 (Tex. 
:3, no writ); Si
ld 234 (Tex.Civ. 

FARRINGTON v. FIRS. NAT. BANK Tex. 251 
Cite as 753 S.W.2d 248 (TexApp.-Houston [lst Dlst.] 1988) 

App.-Austin 1969, writ ref'd n.r.e.). A Nat'l Bank v. Solis, 137 S.W.2d Hz (Tex. 
homestead claimant cannot claim both an Civ.App.-Waco 1940, writ ref' d) 
urban and rural homestead. Wallingford 
v. Bowen, 104 S.W.2d 188 (Tex.Civ.App.
Amarillo 1937, no writ). 

[4,5J We conclude that appellee did not 
conclusively show that the house. in Bell
ville was appellant's urban homestead at 
the time the deed of trust was executed. 
Appellant's filing an application for a resi
dential homestead exemption with the tax 
assessor in Augnst 19, 1985, does not 
prove, as a matter of law, that this proper
ty was her homestead when the deed of 
trust was executed on September 14, 1984. 
Also, occupancy of property does not, ipso 
facto, make the property a homestead. Ro
berson v. Home Owners'Loan Corp., 147 
S.W.2d 949, 952 (Tex.Civ.App.-Dallas 
1941, writ dism'd judgmt cor.) Good faith 
intention to occupy is the prime factor in 
securing the benefits of the homestead ex
emption, and preparatory acts collaborate 
this intention_ Cameron P. Gebhard, 85 
Tex. 610, 22 S.W. 1033 (1893). In her affi
davit, appellant stated that she has "contin
uously. intended and does now intend to 
use, improve, occupy, and claim" the 17 
acre tract as her homestead, and that she 
told the bank of her present intention to 
build a home and occupy the property as 
her homestead. 

[6] We conclnde that there exists a'fact 
question regarding appellant's homestead 
claim, and therefore, it was error for the 
trial court to grant summary judgment for 
appellee. Further, we conclnde that there 
is a fact question abont whether appellant 
abandoned her homestead in the 17 acre 
tract when she bought and lived in the 
house in Bellville. Once a homestead is 
acquired, it must affirmatively appear that 
the owner intended to never return or use 
the property as a family residence_ Long 
Bea Lumber Co. v. Miller, 240 S.W.2d 405 
(Tex.Civ.App.-Amarillo 1951, no writ). 
The mere fact of acquiring and moving on 
another piece of property does not conclu
sively establish abandonment. Silvers v. 
Welch, 127 Tex. 58, 91 S.W.2d 686 (Tex. 
Com.App.1936, opinion adopted); First 

We sustain that portion of point of error 
one that relates to appellant's homestead 
claim. 

Because we conclude that there are fact 
issues precluding summary judgment, we 
will not address appellant's contentions in 
points of error one and two that appellee's 
suit is for adjudication of title and should 
have been brought as a trespass to try title 
action in order to obtain the requested re
lief, and that the trial court erred in failing 
to grant a hearing on her special exceptions 
complaining of this defect in appellee's 
pleadings. 

The judgment is reversed and remanded. 

SAM BASS, J., dissenting. 

SAM BASS, Justice, dissenting. 

I respectfully dissent. 

I disagree with the majority's holding 
that there was a fact question about wheth
er appellant performed sufficient overt acts 
to designate the 17 rural acre tract as her 
homestead. At best, the evidence shows 
that appellant had' an intent to occupy the 
rural property at an indefinite time in the 
future, which, without more, is insufficient 
to raise a fact issue on the question of 
homestead. Davis v. McClurkan. 378 
S.W.2d 358 (Tex.Civ.App.-Eastland 1964, 
no writ) (no occupation or improvements, 
but mere intention to occupy at some fu
ture time is not sufficient to establish 
homestead); see also Van Hutchins v. 
Pope, 351 S.W.2d 642 (Tex.Civ.App.-Hous
ton 1961, writ re'fd n.r.e.) Unlike the city ." 
property, appellant never lived on the 17 
acre tract nor added substantial llnprove
ments that "manifest beyond doubf' the 
intention to make the property her resi
dential homestead Lilly v. Lewis, 249 S.W. 
1095, 1096 (Tex.Civ.App.-San Antonio 
1923, no writ) (emphasis added). Overt 
acts must affirmatively show that the land 
is being prepared for occupancy or substan
tial improvements are being made to the 
property. See e.g. Bell et at v. Great
house, 20 Tex.Civ.App. 478, 49 S.W. 258 
(1899, no writ) (partition fencing, planting 
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shade trees, and building sidewalks in 
front); Houston Lumber Supply Co. v. 
Wockenjuss, 386 S.W.2d 330 (Tex.Civ.App. 
-Houston 1965, writ ref'd n.r.e.) (house 
plans plus staking out and clearing of lot); 
Lilly v. Lewis, 249 S.W. at 1095 (cultivat
ing the land plus building substantial im
provements). All of the overt acts alleged 
by appellant were too trivial or indefinite to 
show that the land was being prepared and 
improved for future occupancy_ See e.g. 
Barnes v. Jones, 118 S.W.2d 647 (Tex.Civ. 
App.-Austin 1938, no writ) (plans for 
building on property in future insufficient 
to establish homestead); Farmers' Nat'l 

. Bank v; Coffman, 79 S.W.2d 905 (Tex.Civ. 
App.-Eastland 1935, no writ) (huilding a 
fence plus planting crops insufficient to 
establish homestead). . 

Accordingly, I would hold that appellee's 
summary judgment proof shows, as a mat
ter of law, that appellant had established 
an urban homestead on the city property at 
the time the deed of trust was executed, 
and therefore appellant was precluded 
from asserting a homestead claim on the 17 
acre tract. Appellant's prior use of the 
rural property was insufficient to impress 
it with homestead character when con
sidered with evidence that appellant later 
purchased the city property, made her fam
ily residence there, made substantial im
provements on the property, and filed an 
application designating it as her home
stead. To hold otherwise, would preclude 
summary judgment relief where a claimant 
merely alleges an intention to create a 
homestead on unoccupied property at an 
indefinite time in the future, unaccompa
nied by sufficient overt acts to justify a 
homestead designation. 

Joventino SAENZ 
MACHADO, Appellant, 

v. 

The STATE of Texas, Appellee. 

No_ 01-88-00078-CR 

Court of Appeals of Texas, 
Houston (1st Dist.). 

June 23, 1988. 

Defendant was convicted after jury tri
al in the 177th District Court, Harris Coun
ty, Miron A. Love, J., of arson, and defend
ant appealed. The Court of Appeals, War
ren, J., held that: (1) evidence was suffi
cient to support finding that fire was inten
tionally set, and (2) evidence was insuffi
cient to support defendant's arson convic
tioa 

Judgment reversed and trial court or
dered to enter judgment of acquittal. 

1. Criminal Law 02=>552(3) 
Conviction based upon circumstantial 

evidence cannot be sustained if circum
stances do not exclude every other reason
able hypothesis except that of guilt of de
fendant. 

2. Criminal Law 02=>881(1) 
When alternative theories are sub

mitted to jury and general guilty form is 
returned, verdict will be affIrmed if evi
dence was sufficient to support either theo
ry. 

3. ArBon 02=>2 
To establish corpus delicti of arson, it 

must be shown that edifIce was deliberate
ly set on fire, and that defendant set fire or 
was criminally connected therewith. 

4. Arson 02=>37(1) 
Arson investigator's testimony that 

fire was intentionally set with two points of 
origin, that two fires were composed of 
paper products, and that fire showed no 
signs of involving normal or natural fire 
hazards, was sufficient to support finding 
that fIre was intentionally set. 
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CAUSE NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ IN THE PROBATE COURT 
§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

ORDER RE: MOTIONS TO CLARIFY, MODIFY AND RECONSIDERATION OF 
COURT'S FEBRUARY /4,2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

On April 13, 2012, the Court heard Plaintiff Jo N. Hopper's Motion to Modify the Court's 

February 14, 2012 Order on the Motions for Summary Judgment, and, Alternatively,for New Trial, 

Per T.R.C.P., Rule 329b (the "Hopper Motion"), and StephenB. Hopper's and Laura S. Wassmer's 

Motion for New Trial, Reconsideration, Clarification, and Modification (the "Stepchildren Motion"). 

After considering the Hopper Motion and the Stepchildren Motion, and the argument of counsel, the 

Court finds that the Hopper Motion should be GRANTED in all respects, and that the Stepchildren 

Motion be in all things DENIED. 

Therefore, the February 14,2012 Order is vacated; Plaintiff Jo N. Hopper's Motionfor 

Partial Summary Judgment ("Hopper MSJ") is Granted in all respects, and, Stephen B. Hopper's and 

ORDER RE: MOTIONS TO CLAIFY, MODIFY AND RECONSIDERATION OF 
COURT'S FEBRUARY 14,2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT Page 1 
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Laura S. Wassmer's Second Amended Motion for Partial Judgment is Denied. Accordingly, the 

Court Grants, makes and enters the following Declarations (and Orders) in favor of Plaintiff Jo N. 

Hopper in relation to the Grant hereby of the Hopper Motion and the Hopper MSJ: 

1. The residence of both the decedent Max D. Hopper (the "Decedent") and Jo N. Hopper 
("Surviving Spouse"), located at 9 Robledo Drive, Dallas Texas (the "Robledo Property"), was, 
during their marriage, the community property of the Decedent and Jo N. Hopper, the Decedent's 
now-Surviving Spouse. 

2. That immediately upon the Decedent's death, Jo N. Hopper retained and was fully vested in 
the fee simple title to her undivided one-halfinterest in and to the Robledo Property, and Decedent's 
undivided one-half interest in and to the Robledo Property passed respectively in undivided shares of 
y,; each, to his children, Stephen B. Hopper and Laura S. Wassmer ("Decedent's Children") through 
the laws of descent and distribution, without administration. 

3. Jo N. Hopper has at all times from and after the death of Decedent, elected to maintain the 
Robledo Property as her Constitutional Homestead, and she has the sole and exclusive right of use, 
occupancy and possession of the Robledo Property. The Decedent's Children's undivided interest in 
the Robledo Property is subject to Jo N. Hopper's exclusive right of use, occupancy and possession 
of the Robledo Property as her Constitutional Homestead. 

4. The Robledo Property, Jo N. Hopper's Constitutional Homestead, is not subject to 
administration by this Court or JP Morgan Chase Bank, N.A., as Independent Administrator (the 
"IA") of the Estate of Max D. Hopper, and no party may be granted a partition of the Robledo 
Property, absent Jo N. Hopper's consent, so long as she maintains it as her Constitutional Homestead 
and does not affirmatively abandon it. 

5. The IA shall not make or charge against Jo N. Hopper's share of any assets, if any, now being 
or previously, administered by the lA, any value attributable to the Decedent's Children's undivided 
one-half fee interest in the Robledo Property, and any tangible personal property in connection 
therewith, as to the Plaintiff s Homestead. 

6. The IA shall not attempt to recover, or recover, now or hereafter, against any assets 
previously administered by the IA and released or otherwise transferred to Jo N. Hopper, to account 
for any value attributable to the Decedent's Children's respective undivided fee interest in the 
Robledo Property. 

7. The IA shall make and file in the Deed Records of Dallas County, Texas, Deeds to the 

ORDER RE: MOTIONS TO CLAIFY, MODIFY AND RECONSIDERATION OF 
COURT'S FEBRUARY 14,2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT Page 2 
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Robledo Property in undivided interests, subject to Jo N Hopper's Homestead in and at the Robledo 
Property, as follows: 50% to Jo N. Hopper, 25% to Stephen B. Hopper and 25% to Laura S. 
Wassmer and shall file and record such Deeds within five (5) days of the signature of this Order. 

8. Jo N. Hopper has not requested the Court to partition the former community property 
between the Estate of Max D. Hopper and Jo N. Hopper, including the Robledo Property and her 
Homestead. 

Signed this _ day of _____ ,' 2012. 

The Hon. Judge Michael E. Miller 

ORDER RE: MOTIONS TO CLAIFY, MODIFY AND RECONSIDERATION OF 
COURT'S FEBRUARY 14,2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT Page 3 
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The Graham Law Firm, P.C. 

Michael L: Graham' 
JanetP. Strong 

Via hand-delivery 
The Honorable Judge Michael E. Miller 
Probate Court No.3 
Dallas County Records Bldg. 
509 Main Street, 2nd Floor 
Dallas, Texas 75202 

Attorneys & Counselors 

100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

Telephone: 214-599-7000 
Facsimile: 214-599-7010 

May 7, 2012 

Re: In re: Estate of Max D. Hopper, Deceased; No. PR-II-3238-3IRequest for Entry of Mrs. Hopper's 
Proposed Order (attached), and, related thoughts 

Dear Judge Miller: 

First on behalf of Plaintiff; Mrs. Hopper, we appreciate the Court's decision to vacate the prior Order of 
February 14th. In my humble opinion, the Court's analysis of the summary judgment issues is now nearly 
complete. Respectfully, we now urge the Court to conclude the task at hand. 

Specifically, we request the Court enter Mrs. Hopper's new proposed form of Order (copy attached), 
reflecting also specifically the Court's prior vacation of the February 14th Order [on April 25, 2012J. The Court 
already has my letter of April 24, 2012 along with the letter dated April 26, 2012, from my co-counsel, Mr. 
Jennings. The Court also has, of course, Mrs. Hopper's MSJ of November 30, 2011 and Plaintiff's briefings in 
response to the Stepchildren's and IA's various prior positions. So as not to merely reiterate the substance of 
both our' recent letters in their entirety, please permit me instead to make a few final additional observations in 
support of the entry of Mrs. Hopper's proposed Order. 

As the Court knows, the Supreme Court's Wright decision is central to the aoalysis before it. 
Additionally, the Constitution speaks four-square against, and indeed expressly prohibits, partition of any 
homestead. [Art. 16, §§51, 52] Too, Texas law is unequivocal: community ends at death. No matter the 
loose/colloquial Janguage that we all use, there is no ongoing "community properly" after the moment of death. 
Thus, neither an Administrator nor the Court "distributes back" anything to the Surviving Spouse in an intestacy 
such as this one. Her own property is simply delivered back to her-less any charges for debts!. 

Given each of these guiding precepts, Wright's statement "lfit is a partition, the doctrine of eiecti'on still 
applies. " [Id at 675J is critical. Mrs. Hopper's homestead (of which she already owns an underlying one-half 
fee interest) cannot be partitioned from her, or to her, under the Texas Constitution, without her consent. This 
partition cannot be done either directly or by the deceptive stratagem of "giving" her fee title to the entire 
homestead properly and taking away her "other properly" (also already owned by her) in "trade" or "exchange." 

I We refer only to debts in this matter, since there is a written contract between the parties (which contract was not a subject of the 
last hearing)~ thatiill administration expenses must be paid from ((the Estate." 

*Board Certified Estate Planning and Probate Law, Texas Board of Legal SpecUdization 
and a Fellow oj the American College of Trust and Estate Counsel 

(0007195 !.DOCX.} 
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The Honorable Judge Michael E. Miller 
May 7, 2012 
Page 2 

More simply put, this "partition without consent" argued for by the Stepchildren would merely force the 
Widow to buy the whole of the property to which her homestead attaches. This real property interest which is 
the homestead cannot be partitioned - nor can the Widow be forced to buy her Constitutionally granted right, to 
satisfy anyone's desires. Franklin v. Woods, 598 S.W.2d 946, 949 (Tex. Civ. App. - Corpus Christi 1980, no 
writ) (" ... for the -children of the Decedent could not partition and sell the property as long as the Appellant 
[surviving spouse) claimed a homestead right on the tract."); Texas Constitution, Article 16 §§51, 52. 

All Defendants have tried mightily to sidestep the statutory and Constitutional prohibitions that Mrs. 
Hopper has raised against Defendants' various ploys, but they cannot. The Court should address and reject the 
gravamen of these positions directly: that the Defendants effectively want to rearrange Plaintiff Mrs. Hopper's 
vested property interests against her wishes and without her consent. Her consent is required. Wright, supra. 

Despite all of the talk by Defendants that this is a complex Estate, in fact there were no debts to speak 
of, and the only nominal "administration" even theoretically required of the Surviving Spouse's property as 
authorized by TPC § 177 (administration) was the mere return and re-deliverv to the Widow Mrs. Hopper of her 
own property - which was never part of the "estate" as defined in TPC §3(l) in the first instance. 

In the end, Defendants' grandiose arguments to ')ustify" a complete rearrangement of assets between 
the Surviving Spouse and the Decedent's Estate (a partition without consent) fall of their own weight in the face 
of their fundamentally inconsistent approaches2

, which utterly fail to grapple with the realities of the law of 
community property in Texas as enunciated in Wright. As both the Texas Constitution and the Farrington 
decision make clear: "[A}homestead is the dwelling house constituting the family residence, together with the 
land on which it is situated and the appurtenances connected therewith. " Farrington v. First National Bank of 
Bellville, 753 S.S.2d 248, 250 (Tex. Civ. App. - Houston [1st Dist.J 1988, writ denied). The homestead, an 
estate in land, cannot be alienated nor partitioned without the widow's consent. Texas Constitution, supra; 
Franklin, supra. 

As observed before, the Court hit the nail squarely ou the head when you told Mr. Stolbach that he 
was just 'complaining (re: the homestead) about "where the law put his clients". That's exactly right - or 
Wright - pardon the pun. It is the Constitution and case law that has put his clients where they are, not Mrs. 
Hopper nor this Court. The Stepchildren have often asserted that holding undivided underlying one-half fee 
interests in Robledo while Mrs. Hopper lives, would "damage them" by making them sit patiently awaiting lVf:rs. 
Hopper's ultimate death and the resultant tennination of the homestead. The Stepchildren cannot, as a matter of 
law, avoid that Constitutionally-imposed homestead burden by asking this Court to "hurry up now" and force a 
"trade" of other equivalent value in assets already owned by Mrs. Hopper, also as a matter of law - to 
''unburden'' them - without Mrs. Hopper's consent. Again, Wright states: "If it is a partition, the doctrine of 
election still applies. " ld at 675. 

We respectfully urge the Court to go back and re-review the two letters from Mr. Jenoings and myself 
(April 24 and April 26) referenced above. We submit that the need for further oral argument or briefing about 
this matter is concluded - unless the Court desires more. We also submit that Mrs. Hopper has put forth all the 
appropriate case law necessary to support the Court's unequivocal and unhesitating adoption of her fonn of 
proposed Order - which Order ends further needless argument about this matter. 

2 \Vh.ere the !'law", as Defendants would have it, would apply totally differently on each different fact pattern of possible assets in any 
hypothetical estate. 

( 0007195I.DOCX;) 
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The Honorable Judge Michael E. Miller 
May 7, 2012 
Page 3 

We would hate to see any more time pass, such that the Stepchildren could come in two (2) years after 
the IA was appointed - June 2010 [thus June 2012] - and then try and seek a "distribution" under TPC §149B. 
While the outcome as to the homestead would have to be the same: they still can '( get a partition - it would 
lead to more wrangling; more briefIng; and, a huge waste of legal fees and this Honorable Court's valuable 
time. Section 149B, like the rest of the Probate Code, is only applicable to "the estate" which is defined in 
Section 3(1) of the Probate Code. The term "estate" does not include the Surviving Spouse's presently vested 
share of the former community: 

Please note particularly the relief in numbered paragraph "7" of Mrs. Hopper's proposed Order (right 
after our findings set out above in the Order supporting the legal bases for such reliet) that co=ands the IA to 
execute and fIle the very same kinds of Deeds the IA itself promised (but failed) to fIle last July. We would 
respectfully urge that the attached Order be signed at the Court's earliest convenience. 

MLG/cel 
Enclosure (proposed Order) 

cc: Thomas Cantrill 
John Eichman 
Gary Stolbach 
Mark Enoch 
Melinda Sims 
Stanley Johanson 
Client 
James Jemrings 

Respectfully submitted, 

Michael L. Graham 

(w/encl.) (via facsimile) 
(w/enc1.) (via facsimile) 
(w/encl.) (via facsimile) 
(w/enc1.) (via facsimile) 
(w/enc1.) (via facsimile) 
(w/encl.) (via facsimile) 
(w/encl.) 
(w/enc1.) 

(00011951 DOcx,) 
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CAUSE NO. PR-11-3238-3 

IN RE: ESTATE OF § IN THE PROBATE COURT 
§ 

MAX D. HOPPER, § 
§ 

DECEASED § 

JON.-HOPPER, § NO.3 
§ 

Plaintiff, § 
§ 

v ... § 
§ 

JP MORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER and LAURA S. § 
WASSMER, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

ORDERM: MOTIONS TO CLARIFY, MODIFY AND RECONSIDERATION OF 
COuRT'S-FEBRUAllYU; 2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT. 
AND. GRANTING PLAINTIFF'S·MOTION FOR PARTIAL.EUMMARYJUDGMENT 

_ _ IA .. !L! ..... ". • ,~; .... _ ......... , ,. __ .. _ _ _ _" 

On April 13, 2012, the CourtheardPlqinlijfJo N. Hopper's Motion 10 ModifY the Cowl's 

February 14, 2012 Order on the Motions for Summary Judgment, and, Alternatively, for New Trial, 

Per T.R. C.P., Rule 329b (the "Hopper Motion"), and Stephen B. Hopper's and Laura S. Wassmer's 

Motion for New Trial, 'Reconsideration, Clarification, and Modification (the "Stepchtldr~n 's 

Motion"). After considering the Hopper Motion and the Stepchildren's Motion, and the argurnentof 

counsel, the Court has already found and Ordered on April 25 , 2012 that its prior Order of February 

14,2012 be vacated and be held "null", and now the Court furtherflnds that the Hopper Motion, 

together with the prior-1:iled Plaintiff Ja N. Hopper's Motion for Partial Summary Judgment (the 

ORDER RE: MOTIONS TO CLARIFY, MODIFY AND RECONSIDERATION OF 
COURT'S FEBRUARY 14, 2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT, 
AND, GRANTING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT Page 1 
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"Hopper MSJ") should be GRANTED in all respects, and that the Stepchildren's various Motions be 

in all things DENIED; IT IS THEREFORE, 

ORDERED, ADJUDGED AND DECREED that Plaintiff Jp N. Hopper's MOlion/or 

Partial Summary Ju~gment ("Hopper MSJ'j aild the Hopper Motion are Granted in alIrespeets, and, 

Slephen Hopper's and Laura Wassmer's Second Amended Motion for Partial Judgment and the 

Stepchildren's Motion are both Denied. Accordingly, the Court Grants, makes and 'enters the 

following Declarations (and Orders) in favor ofPlaintiffJo N. Hopper inre1ation to the Grant herepy 

of the Hopper Motion and the Hopper MSJ' 

1. TIle residence of both the decedent Max D. Hopper (the "Dececten!") and Jo N, Hopper 
('Surviving Spouse"), located at 9 Robledo ,Drive, Dallas Texas (the "Robledo Property"), was, 
during their marriage, the community property of the Decedent and Jo N. Hopper, the Decedent's 
now-Surviving Spouse. 

2. That immediately upon the Decedent's death, JoN. Hopper retained and was fully vested in 
the fee simple title to her undivided one-half interest in and to the Robledo Property, and Decedent's 
undivided one-halfioterest in and to the Robledo Property passed respec1ivelyin undiviaed shares of 
\4 each, to his children, Stephen B. Hopper andLaura S. Wassmer ("Decedent's Children") through 
the laws of descent and distribution, without administration, 

3. Jo N. Hopper has at all times from and after the death of Decedent, elected to maiutaio the 
Robledo Property as her Constitutional Homestead, and she has the sole and exclusive right ofuse, 
occupancy and possession of the Robledo Property. The Decedent's Children's undivided interest in 
the Robledo Property is subject to Jo N. Hopper's exclusive right of use, occupancy and possession 
of the Robledo Property as her Constitutional'Homestead. 

4. The Robledo Property, Jo N. Hopper's 'Constitutional Homestead, is not subject to 
administration by this Court or JP Morgan Chase Bank, N.A, as Independent Administrator (the 
"IA") of the Estate of Max D. Hopper, and no perty may be granted a partition of the Robledo 
Property, absent Jo N. Hopper's consent, so long as she maintaios it as her Constitutional Homestead 
and does not affirmatively abandon it 

ORDER RE: MOTIONS TO CLARIFY, MODIFY AND RECONSIDERATION OF 
COURT'S FEBRUARY 14, 2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT, 
AND,' GRANTING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT Page 2 
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5. The IA shall not make or charge against Jo N. Hopper's share of any assets, if any, now being 
or previously, administered by the IA, any value attnoutable to the Decedent's Children's undivided 
one-half fee interest in the Robledo Property, and any tangible personal property in connection 
therewith, as to the Plaintiff's Homestead. 

6. The fA shall not attempt to recover, or recover, now or hereafter, against any assets 
previously administered by the IA and released or otherwise transferred to JoN. Hopper, to account 
for any value attdbutable to the Decedent's Children'S respective undivided fee interest in the 
Robledo Property. . 

7. The IA shall make and file in the Deed Records of Dallas County, Texas, Deeds to the 
Robledo Property in undivided interests, subject to Jo N. Hopper's Homestead in and at the Robledo 
Property, as follows: 50% to Jo N. Hopper, 25% to Stephen B. Hopper and 25% to Laura S. 
Wassmer and shall file and record such Deeds within five (5) days of the signature ofthis Order. 

8.' Jo N. Hopper has not requested the Court to partition the fonner community property 
between the Estate of Max D. Hopper and Jo N. Hopper, including the Robledo Property and her 
Homestead. 

Signed this_ day of~~...,.,..~-<: 2012. 

'The Hoii. 'Judge Michael E. Miller 

ORDER RE: MOTIONS TO CLARIFY, MODIFY AND RECONSIDERATION OF 
COURT'S FEBRUARY 14,2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT, 
AND, GRANTING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT Page 3 

178



Michael L. Graham' 
Janet P. Strong 

The Graham Law Firm, P.e. 
Attorneys & Counselors 

100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

The Honorable Judge Michael E. Miller 
Probate Court No.3 
Dallas County Records Bldg. 
509 Main Street, 2nd Floor 
Dallas, Texas 75202 

Telephone: 214-599-7000 
FaCsimile: 214-599-7010 

May 10, 2012 

Via - Hand Deliverv 

Re: In re: Estate of Max D. Hopper, Deceased/Cause No. PR-11-3238-3/Response to Mr. 
Eichman's letter of May 9, 2012 and his proposed (slightly) revised February 14th 
Order 

Dear Judge Miller: 

Respectfully, Mr. Eichman's letter and proposed "Amended Order" (which only slifhtlY 
changes the Court's vacated and "null" February 14th Order - and then, not for the better) is a 
complete non-starter. It is also particularly revealing as to the Bank/lA's disingenuous and 
improper approach to this entire matter. For example, the Bank/lA's proposed order requests 
that the Court now deny2 Mrs. Hopper's Issue No.7 - that Mrs. Hopper has not requested of the 
Court a non-prorata partition of the homestead or community property. This underlying and 
basic issue, neither challenged nor controverted by anyone, was and is central to Mrs. Hopper's 
position as to her not consenting to any partition. [see Wright as to that critical point 1 It makes 
no conceivable sense for Mrs. Hopper's own fiduciary to now request that it be: "denied.,,3 
Second, as both Mrs. Hopper and even the Stepchildren have also pointed out, the Bank/IA has 
never filed a motion for summary judgment at all, much less on any of its proposed "substantive" 
declarations (see, e.g., paragraphs 6, 7 and 8 of the Bank/lA's proposed order). Nonetheless, the 
Bank/IA keeps pushing the Court to rule affirmatively (and indeed rule incorrectly) on 
declarations that were not truly before it, nor necessary to determine Mrs. Hopper's MSJ. 

Additionally, Mr. Eichman claims that their prior briefing "adequately addresses" the 
issues. Not so. The Bank/IA has never really grappled with the dispositive effect of Wright 
(which blows up the Bank/lA's whole approach, and which the Bank/IA can't "explain away") 
on our facts, and thus the Bank/IA continues to get it wrong. 

Lastly, only Plaintiffs proposed Order, which I submitted to you earlier this week, deals 

I First, it doesn't "amend" anything - the prior Order was vacated. Then, amazingly, it even repeats (for no logical 
reason) the mistaken numbering ofthe vacated Order - which had two (2) sequential paragraphs numbered "2". 
2 Plaintiff's Issue No.7 was the Issue which the Court's vacated Order of February 14th had mistakenly both granted 
and denied. 
, As Plaintiff's Amended Petition lays out in detail, the BanklIA has failed to act properly as Mrs. Hopper's 
fiduciary - indeed it has acted in its own self-interest; wholly contrary to the Bank/lA's contractually agreed role. 

'Board Certifwd Estate Planning and ProbaJe Law, Texas Board of Legal Specialiwtion 
and a Fellow of the American College of Trust and Es/aJe Counsel 

{00072008.DOCX, } 
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The Graham Law Firm, P.C. 

The Honorable Judge Michael E. Miller 
May 10,2012 
Page 2 

fully and properly with the issues that were actually properly before the Court at the summary 
judgment hearing on January 31 st. 

We thank the Court in advance for its time in reviewing this correspondence. 

Respectfully submitted, 

/1~r;;:r ~ .. ~,-, 
j 

Michael L. Graham 

cc: Mr. Tom Cantril! (via facsimile) 
Mr. John Eichman (via facsimile) 
Mr. Mark Enoch (via facsimile) 
Mr. Gary Stolbach (via facsimile) 
Ms. Melinda Sims (via facsimile) 
Mr. Stanley Johanson (via facsimile) 
Mr. James Jennings (via email) 
Client (via email) 
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TELEPHONE 

(214) 720-4001 

ERHARD & JENNINGS 
A PROFESSIONAL CORPORATION 

ATTORNEYS AND COUNSELORS AT LAW 
THANKSGIVING TOWER 

1601 ELM STREET, SUITE 4242 
DALLAS, TEXAS 75201 

FACSIMILE 

(214) 871-1655 

JAMES ALBERT JENNINGS 
Email: iiennings(a)erhardiennings.com 

or iajennings@aol.com 

The Honorable Judge Michael E. Miller 
Probate Court No.3 
Dallas County Records Bldg. 
509 Main Street, 2nd Floor 
Dallas, Texas 75202 

May 11, 2012 

Via hand delivery 

Re: Hopper; No. 11-3238-3IResponse to Mr. Stolbach's letter of May 10, 2012 

Dear Judge Miller: 

Late yesterday we received Mr. Stolbach's fifteen page fax directed to the Court. It is not a 
proper statement of the law by the Defendant Stepchildren. 

The fact is that this Court has no legal power under the Probate Code to equitably (in fact, 
were the Defendants' position adopted - inequitably) rearrange Mrs. Hopper's vested property 
interests [see Wright] to satisfy the whims of Defendant Stepchildren and "unburden" their likewise 
vested underlying one-half fee interest in the homestead. His letter cites no such authority because 
there is none under the Code. Without such authority, the Court is prohibited from rearranging vested 
property interests and directly partitioning the widow Hopper's property: here against her express 
wishes, and, against the direct language of the Texas Constitution. Id. Divorce rules don't apply. 

Mr. Stolbach continues deliberately to complicate a simple issue: the Constitution prohibits 
non-consented homestead partition. "A homestead is the dwelling house constituting the family 
residence, together with the land on which it is situated and the appurtenances connected therewith." 
Farrington v. First Nat '/ Bank of Bellville, 753 S.W.2d 248, 250 (Tex. Civ. App. - Houston [I st Dist. 
1988, writ denied]. It is an estate in land, not just a "right", as the Defendants incorrectly claim. 

Accordingly, none of the Defendants, nor this Honorable Court, can partition Mrs. Hopper's 
homestead, Robledo, without her consent. 

Thank you. 
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The Honorable Judge Michael E. Miller 
May 11,2012 
Page 2 

JAJ:je 

cc: Mr. John Eichman (via hand) 
Mr. Mark Enoch (via hand) 
Mr. Michael Graham (via email) 
Client (via email) 
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TELEPHONE 

(214) 720-4001 

ERHARD & JENNINGS 
A PROFESSIONAL CORPORATION 

ATTORNEYS AND COUNSELORS AT LAW 
THANKSGIVING TOWER 

1601 ELM STREET, SUITE 4242 
DALLAS, TEXAS 75201 

FACSIMILE 

(214) 871-1655 

JAMES ALBERT JENNINGS 

Email: iienningsf@erhardjennings.com 

or jajennings@aof.com 

The Honorable Judge Michael E. Miller 
Probate Court No.3 
Dallas County Records Bldg. 
509 Main Street, 2nd Floor 
Dallas, Texas 75202 

May 15,2012 

Re: Hopper; No. 1I-3238-3IFinal thought on the Robledo issue 

Dear Judge Miller: 

Via hand delivery 

At the risk of yet another tree being felled (we think this is the last that will need to be 
sacrificed), we believe it important to bring to the Court's attention a concise and dispositive analysis 
on the Robledo issue - wholly favorable to Mrs. Hopper - and penned by the Stepchildren's own 
counsel. The Stepchildren's counsel's arguments to you are wholly inconsistent with their published 
view directly to the contrary. Recall for example, in Mr. Stolbach's May 10, 2012 letter and again 
in your chambers last Friday, May 11, 2012, they asserted: "Decedent's Children [the 
Stepchildren] want Robledo partitioned under the partition and distribution provisions of the Texas 
Probate Code." Stolbach letter at page I, "A; A., B.". This position, however, is expressly 
contradicted by the published public position taken by the Stepchildren's own counsel n Professor 
Stanley Johanson. In his treatise, Texas Probate Code Annotated, Professor Johanson states exactly 
as below in his commentary to "Homestead Rights of Surviving Spouse" (see Exhibit "A" attached): 

The property cannot be sold or partitioned out from under the person asserting 
the homestead, and the homestead right is not extinguished by remarriage. 

Example: Wendy dies intestate survived by Herb and Steve, her son by a former 
marriage. The family residence, which qualifies as a homestead, is community 
property. Under §45, Wendy's one-half interest in the residence passes by intestacy to 
Steve--subject to Herb's homestead right of exclusive occupancy as long as he chooses 
to use the property as his residence. Although Herb and Steve are tenants in 
common, Steve cannot bring an action to partition the co-tenancy as long as 
Hank asserts his homestead right." (emphasis added) 

183



The Honorable Judge Michael E. Miller 
May 15,2012 
Page 2 

Professor Johanson's "example" is the exact issue before the Court in this case - here Mrs. 
Hopper is "Hank" and the Stepchildren are "Steve". Like Steve, they cannot bring an action to 
partition Robledo - that is the law, and Professor Johanson got it right in his treatise - see too his 
other treatise page attached hereto (Exhibit "8"), highlighted as to the fact that interests that were 
formerly community vest as separate property instantly (not at a later or "indeterminate" date) upon 
the death of one spouse in an intestacy. Remember, too, the "homestead" is an estate in land. 
Farrington v. First Nat'/ Bank o/Bellville, 753 S. W.2d 248, 250 (Tex. Civ. App. - Houston (1 st Dist. 
1988, writ denied] (also cited in letter of May 11,2012). 

Accordingly, Mrs. Hopper respectfully requests that the Court enter the Order she presented to 
the Court again last week, granting her Motion for Partial Summary Judgment. It is Correct and 
reflects the law in all respects. 

JAJ:je 
EncIs. 

cc: Mr. John Eichman (w/encls., via facsimile) 
Mr. Mark Enoch (w/encls., via facsimile) 
Mr. Michael Graham (w/encls., via email) 
Client (w/encls., via email) 

Respectfully submitted, 

184



· Annotated 

r to pay such 
Ich surviving 
,h as will be 
:ase requires. 

Leg., p. 36, ch. 

:lent's estate, 6 

, shall be set 
ated to make 
viving spouse 
'ither paid or 
ltes, whether 

Leg., p. 36, ch. 

s solvent, the 
reof, shall be 
,uch estate in 

xe was solvent, 
only to use and 

'. 
,.r.e.) (tools and 
'sonal property; 
all of the estate 

ite was solvent, 
ring during his 

e title of the 
art or paid to 
taken for anY 

\ Leg., p. 37, ch. 

-----

Probate Cc. -Administration § 283 

§ 280. Exempt Property Not Considered in Determining Solvency 

In ascertaining whether an estate is solvent or insolvent, the exempt property set 
apart to the surviving spouse or children, or the allowance in lieu thereof, and the family 
allowance hereinafter provided for, shall not be estimated or considered as assets of the 
estate. 

Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956. Amended by Acts 1979, 66th Leg., p. 37, ch. 
24, § 10, eff. Aug. 27, 1979. 

§ 281. Exempt Property Liable for Certain Debts 

The exempt property, other than the homestead or any allowance made in lieu 
thereof, shall be liable for the payment of Class 1 claims, but such property shall not be 
liable for any other debts of the estate. 

Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956. Amended by Acts 1997, 75th Leg., ch. 1302, 
§ 10, eff. Sept. 1, 1997. 

Cross References 
Order of Payment of Claims, V A.T.S., Probate Code § 320. 
Classification of Claims Against Estates of Decedent, V.AT.S., Probate Code § 322. 

§ 282. Nature of Homestead Property Immaterial 
The homestead rights of the surviving spouse and children of the deceased are the 

same whether the homestead be the separate property of the deceased Or community 
property between the surviving spouse and the deceased, and the respective interests of 
such surviving spouse and children shall be the same in one case as in the other. 

Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956. Amended by Acts 1979, 66th Leg., p. 37, ch. 
24, § 11, eff. Aug. 27, 1979. 

Integrated Legal Research System References 
Annotations 

Estate or interest in real property to which a homestead claim may attach, 74 ALR2d 1355. 

§ 283. Homestead Rights of Snrviving Spouse 

~~ On the death of the husband or wife, leaving a spouse surviving, the homestead shall 
descend and vest in like manner as other real property of the deceased and shall be 
goV"erlled by the same laws of descent and distribution. 

1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956. Amended by Acts 1979, 66th Leg., p. 37, ch. 
§ 12, eff. Aug. 27, 1979. . 

Commentary 

h For discussion of the rules governing qualification as a homestead and exemption of the 
OInestead from the decedent's debts, see CommentarY under § 270. 
The "probate homestead" rights of a surviving spouse or minor children are set out in 

§§ 282-285, and so these statutes should be read together. If the decedent is survived by his or her 
sPOUse (or a minor child-but not an unmarried adult child; see Commentery under § 270) the 
sPOUse is entitled to occupy the homestead as long as he or she chooses to occupy it. The surviving 
'POUse has what amounts to a life estate determinable. When the occupancy ceases, the right 
~s. The right to occupy is independent of title; if the property has been devised to some other 
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---..... 
Johanson's Texa" Probate Code Annotated . \~ §283 

person, such person takes title subject to the spouse's right of homestead occupancy. The property 
cannot be sold or partitioned out from under the person asserting the homestead, and the 
homestead right is not extinguished by remarriage, 

Example: Wendy dies intestate survived by Herb and by Steve, her son by a former marriage. 
The family residence, which qualifies as a homestead, is community property. Under § 45, 
Wendy's one-half interest in the residence passes by intestacy to Steve-subject to Herb's 
homestead right of exclusive occupancy as long as he chooses to use the property as his residence. 
Although Herb and Steve are tenants in common, Steve cannot bring an action to partition the co

. tenancy as long as Hank asserts his homestead right, 
Example: Consider the same facts, except that after Wendy died, Herb married Teresa, and they 

resided in the homestead until Herb's death, Teresa now claims that she is entitled to exclusive 
occupancy of the residence as a homestead; is she right? The answer is no, HerbJs exclusive right 
of occupancy died with Herb. Steve's cotenancy rights of partition and occupancy were in abeyance 
only for as long as Herb was asserting his homestead right. Teresa does have a homestead right, 
but it extends only to Herb's undivided one-half interest in the property, which does not entitle 
Teresa to exclusive possession. See § 285. 

The fact that the surviving spouse owned a house in which he could live does not preclude 
assertion of the homestead right of occupancy, even though the spouse claimed that house as a 
homestead for property tax purposes. Hunter u. Clark, 687 S. W.2d 811 (Tex. App.-San Antonio 
1985, no writ). Also, the fact that a divorce action was pending when the husband died did not 
affect his wife's entitlement to a homestead or an allowance in lieu thereof. Cooper v. Cooper~ 168 
S. W.2d 686 (Tex. Ciu. App.-Galueston 1943, no writ). But if the decedent's estate included a 
homestead, the surviving spouse cannot decline to assert her homestead right and instead take an 
allowance in lieu of homestead under § 283. In effect, an allowance in lieu of homestead is 
available only for apartment dwellers. 

If the occupancy right is not claimed,by the surviving spouse, or if there is no surviving spouse, 
the minor childr'en can" claim it. The children's homestead right of occupancy terminates when 
they are no longer minors. ' 

Responsibilities of the homesteader 
The homestead right of occupancy "contains every element of a life estate, and is therefore at 

least in the nature of a legal life estate, or, in other words, a life estate created by operation' of 
law." The surviving spouse who exercises her right to occupy the homestead is chargeable with 
expenses of upkeep of the property but is not entitled to reimbursement for improvements. 
Sargeant v. Sargeant, 19 S. W.2d 382 (Tex. Ciu. App. 1928, no wiit). The spouse is liable for 
payment of all property taxes and mortgage interest, but responsibility for payment of casualty 
insurance premiums and mortgage principal payments is on the holder of the underlying title. If 
the homestead was the decedent's separate property and he devised the homestead to his brother, 
the brother would have to pay the insurance premiums and mortgage principal payments. Hill v. 
Hill, 623 S.W.2d 779 (Tex. App.-Amarillo 1981, writ ref'd n.r.e.). If the homestead was communi
ty property, and the decedent devised his community interest in the homestead to his brother. the 
surviving spouse and brother each would have to pay one~half of the insurance premiums and 
mortgage principal payments. 

Example: Harold, who is single, executes a will that devises his house (which qualifies as a 
homestead) to his sister Sue. Two years later, Harold marries 30-year-old Winona, and three years 
later Harold dies without changing his will; he is survived by Winona and Sue. Legal t.itle to the 
house passes under the will to Sue, who holds fee simple title--subject to Winona's probate 
homestead right of occupancy. As legal owner, Sue must pay casualty insurance premiums and 
mortgage principal payments (and Winona is only 33 years old!) As homestead occupant, Winona 
must pay real property taxes and mortgage interest payments. 

Widow's election 
"[Tlhe statute apparently does not contemplate that the survivor's rights in the homestead will 

be defeated merely by title descending and vesting in another person. An examination of the cases. 
however, reveals that an attempt by the decedent to make a testamentary disposition of the 
underlying property may terminate the homestead right.... Although the cases apparently 
recognize'the principle that the surviving spouse is faced with an election between the provisions 
of the will and her homestead rights only wben the testetor clearly intends that the survivor is not 
to enjoy both, it is impossible to predict with certainty when it will be held that the testator 
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418 

required succession of power (land) from father to son and fealty between a 
lord and a (male) tenant. Women were supported by their husbands, but they 
denied an ownership share of, or power over, their husbands' acquests. Wiilat:ev,er 
the reason for its existence, the English separate property system became 
entrenched by the fourteenth century and was taken by the English settlers 
the eastern seaboard of the United States, whence it spread westward. 

Under the separate property system, whatever the worker earns is his - or 
There is no sharing of earnings. If one spouse is the wage earner while tbe 
spouse works in the home, the wage·earning spouse will own all the Dr·o!>P'·'.' 
acquired during marriage (other than gifts or inheritances from relatives or 
by tbe wage earner to the homemaker). Thus, a crucial issue under a seF'anlte'; 
property system is what protection against disinheritance should be given the 
viving spouse who works in the home or works at a lower-payingjob? All but One 
the separate property states answer this question by giving the surviving 'p'Jw,e,oy: 
statute, an elective share (or forced share) in the estate of the deceased spouse. 
elective share is no~ however, limited to a share of property acquired with 
ings. It is enforceable against all property owned by the decedent spouse at 

In eight states (Arizona, California, Idaho, Louisiana, Nevada, New M"xi,:o;: 
Texas, and Wasbington), a community property system has long existed. 
fundamental principle of community property is that all earnings of the sp<JUses 
and property acquired from earnings are community property. 

in the 
h 

abows the the principles undeJelyi:ugthe 
separate property and the community property systems: 

Case 1. H works outside the home, earning $50,000 a year. W works in the home, . 
earning no wages. At the end of20 yeaTS,Hhas through savings of his salary bought a'·,. 
house in his name, a life insurance policy payable to hi, daughter, and $1 00,000 
of stocks in his name. Under a separate property regime, during life Wowns 
that property. At Hs death, W has an elective share (usually one-third) of the 
and the stocks but usually not the insurance policy because it is not in H's ,.. •. '~_._ 
estate. In a community property state, Wowns half of H's earnings during life, 
thus at H's death Wowns one-hatf of the acquisitions from earnings (the house, the 
insurance proceeds, and the stocks). If W dies first, W can dispose of ,her half of the. 
community property by will. In a separate property state, if W dies first, she has no 
property to convey. 

Community property is based on the idea that husband and wife are a 
partnership, that they decide together how to allocate the time of each to earniD'/{ 
income, homemaking, leisure, and so forth to maximize their joint happ,m,oss. 
this view, they should share the earnings of each equally. Property accp1ll:ed 
marriage and property acquired during marriage by gift, devise, or descentlS 
acquiring spouse's separate property (as long as it is kept separate). 

In the late twentieth century, many academics came to fuvor community 
erty. In 1983, the Nation.al Conference of Commissioners on Uniform State 
promulgated a Uniform Marital Property Act. The act adopts community PrtJP"m 
principles, though the phrase community property is avoided and marital i1rnherJ'~.:'"' 
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NO. PR-11-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 

B. HOPPER and LAURA WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

~ I 'L''-! 15 ... 1.; ... J '.; 
IN THE PROBATE URT 

NO.3 

DALLAS COUNTY, TEXAS 

MOTION FOR NEW TRIAL, 
RECONSIDERATION, CLARIFICATION, AND MODIFICATION OF THE MAY 18, 

2012 ORDER ON MOTIONS FOR PARTIAL SUMMARY JUDGMENT 

TO THE HONORABLE JUDGE OF SAID COURT: 

f1 3: 50 

NOW COME STEPHEN B. HOPPER and LAURA S. WASSMER ("Movants"), the 

children of the Deceased, Max D. Hopper, in the above-referenced Estate and file this 

Motion for New Trial, Reconsideration, Clarification, and Modification of the May 18, 

2012 Order on Motions for Partial Summary Judgment regarding certain rulings 

made in such order on the Motion for Partial Summary Judgment of the Plaintiff and 

the Second Amended Motion for Partial Summary Judgment filed by Movants. In 

MOTION FOR NEWTRIAL, RECONSIDERATION, CLARIFICATION, AND MODIFICATION OF THE 
MAY 18, 2012 ORDER ON MOTIONS FOR PARTIAL SUMMARY JUDGMENT PAGE 1 

189



support of such motion, Movants state the following: 

I. 

INTRODUCTION 

1. The Court held a hearing on the Motions for Partial Summary Judgment 

on January 31, 2012, and the Court entered an Order on Motions for Summary 

Judgment on February 14, 2012. 

2. On March 14, 2012, Movants filed a Motion for New Trial, 

Reconsiderations, Clarification, and Modification, and Plaintiff Jo Hopper filed her 

Motion to Modify the Court's February 14, 2012 Order on the Motions for Summary 

Judgment, and, Alternatively, for New Trial, Per T.R.C.P., Rule 329b; and, Motion to 

Sever (collectively, the Plaintiffs and Movants' "Motions for New Trial"). 

3. On April 13, 2012, the Court heard the Motions for New Trial. 

4. On April 25, 2012, the Court entered its Order Dec/aring Null Prior 

Order with respect to its February 14, 2012 order. 

5. On May 18, 2012, the Court entered its new Order on Motions for 

Summary Judgment. A copy of the Court's order is attached hereto marked as 

Exhibit "A" and is incorporated herein for all purposes. 

6. For the Court's convenience, attached as Exhibit "8" is a two-page 

excerpt from Movants' Second Amended Motion for Partial Summary Judgment, 

which delineates the five requested declarations, and attached as Exhibit He" is a 

copy of a four-page excerpt from the Plaintiffs Motion delineating her requested 
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declarations. 

II. 

ISSUES PRESENTED 

7. Movants request a new trial, reconsideration, clarification, and 

modification on certain matters presented to the Court-from both a substantive 

and procedural standpoint. It is Movants' position that a number of the rulings are 

substantively incorrect, and a number of the rulings are procedurally impermissible 

for motions for partial summary judgment. 

8. The issues presented in this motion are the folloWing: 

A. Substantive Issues 

1. Whether the facts of this case establish as a matter of Jaw each of the 

requested declarations in the Motions for Partial Summary Judgment; and 

2. Whether the Court's rulings are a correct statement of the law. 

B. Procedural Issues 

1. Whether the court improperly weighed the conflicting evidence 

rather than confining its analysis to whether there is a genuine issue of material 

fact; and 

2. Whether the Court exceeded its authority in granting relief that was 

not requested. 
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III. 

ARGUMENT AND AUTHORITIES 

A. Ruling No.1 

9. Movants believe that in the Court's ruling No. 1 it should not have 

granted issues 1, 6, and 7 of Plaintiffs Motion for Partial Summary Judgment. Those 

issues are uncontested issues and therefore not the proper subject of a motion for 

declaratory judgment and motion for partial summary judgment, as the Court has no 

jurisdiction over such uncontested issues. 

10. Further, from a substantive standpoint, the Court should not grant 

issue 6 of Plaintiffs Motion for Partial Summary Judgment because it ambiguously 

states that Plaintiff is entitled to the "full and exclusive use, possession, and 

enjoyment" of the Homestead and to maintain her Homestead interest at Robledo 

"without interference" from the Defendant Stepchildren or Defendant Bank." These 

are ambiguous rulings in the context of joint property owners. Currently, Plaintiff is 

not the sole owner of the property, and Plaintiff and the bank seek to have Robledo 

distributed in undivided interests. Until Plaintiff was to have exclusive ownership of 

Robledo, co-owners have important rights and obligations. The above-referenced 

phrases could be interpreted to diminish co-owners' rights and obligations, rather 

than to simply state that Plaintiff can continue to use Robledo as her homestead. 

For example, co-owners would want to "interfere" with any wrongdoing that 

Plaintiff is taking toward the property to preserve their ownership interests in a 
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significant asset. 

B. Ruling No.3 

11. Movants request a new trial, reconsideration, and modification of the 

Court's denial of Movants' declaration Nos. 1-5. Movants request that the Court 

grant Movants' declaration Nos. 1-5 because Movants have shown in their Second 

Amended Motion for Partial Summary Judgment that they should be granted those 

declarations as a matter oflaw. 

12. In short, there should be a partition and distribution of the Estate 

pursuant to Texas Probate Code Sections 380 et seq., all assets of the Estate should 

be considered to effect a proper partition and distribution, and how the assets 

should more specifically be partitioned and distributed among the parties (including 

possible return of some distributed assets) should be ordered by the Court after an 

evidentiary hearing. 

C. Ruling Nos. 5-8 

13. Movants request a new trial and the Court's reconsideration and 

modification of ruling Nos. 5-8 it made within Exhibit "A." As a matter of law, these 

rulings are improper in that they: 

Ca) do not conform to the proper partition and distribution process for 

all assets that have been under the administration of the Independent 

Administrator, and 

(b) "grant" relief to the Independent Administrator that was not the 
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subject of the Motions for Partial Summary Judgment. The Independent 

Administrator cannot be granted this relief because it did not ask for it in a 

motion for partial summary judgment. The Court should enter an order that 

only grants or denies the relief requested in the Motions for Partial Summary 

Judgment that were actually filed. 

14. Further, with respect to the substance of the Court's ruling No.5, 

Movants request a new trial, reconsideration, clarification, and modification of the 

Court's ruling that the Independent Administrator can distribute undivided 

interests. Movants request that the Order, after a new trial, be modified to grant 

Movants' requested relief that the Independent Administrator must seek a § 150 

partition and distribution and cannot distribute undivided interests without the 

beneficiaries' informed consent. 

15. Alternatively, if the Court does not modifY its Order, Movants request 

clarification of the Court's ruling. Because the ruling does not state the reasons for 

this holding, it is unclear whether the Court held that (a) in all instances an 

independent administrator has the authority to distribute undivided interests (if it 

were to be the proper fidUCiary choice) or that (b) in the set of circumstances of this 

particular case as a matter of law it would be in keeping with the Independent 

Administrator's fiduciary duty for the Independent Administrator to distribute 

undivided interests instead of follow a Section 150 partition procedure, and 

whether that is based upon some findings of fact with respect to alleged consent 
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and/or agreement to distribute, and/or factual analysis of the consequences of 

distributing undivided interests versus distributing assets by partition for the 

parties and assets involved in this case. 

16. Movants believe that a ruling of (a) is substantively incorrect and is 

also procedurally impermissible because it is not a ruling requested by the Motions 

for Partial Summary Judgment. Movants believe that a ruling of (b) is substantively 

incorrect and is also procedurally impermissible because it is not a ruling requested 

by the Motions for Partial Summary Judgment and because it involves fact questions 

that can be resolved only in a full evidentiary hearing (even were there a choice 

between distributing undivided interests and partitioning). 

17. Further, with respect to the substance of the Court's ruling Nos. 6 and 

7, Movants request a new trial, reconsideration, clarification, and modification of the 

Court's ruling that the Independent Administrator has the sole authority to require 

return of some community property previously distributed if equitable and financial 

circumstances warrant it. Movants request that the Order, after a new trial, be 

modified to grant Movants' requested relief that the Independent Administrator 

must seek a § 150 partition and distribution, and that all assets of the Estate be 

considered as part of the Court's partition and distribution process. As such, any 

return of Estate assets would be dictated by the partition and distribution 

procedure of Texas Probate Code Sections 380 et seq., which would result in a Court 

order that states which assets must be returned in order to effectuate a proper 
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partition and distribution. The Independent Administrator is not granted the 

authority to determine on its own how the assets, including those already 

distributed, should be partitioned. 

D. Ruling No.8 

18. In ruling No.8, the Court held that it found by a "preponderance of the 

evidence" that the Independent Administrator has only made distributions that 

were not "unlawful." The Court's ruling is either an impermissible finding of fact or 

in impermissible ruling, as explained below. 

(a) Impermissible finding off act: Courts are not to enter findings of fact 

with respect to motions for summary judgment; the Court is to rule 

only as a "matter of law." See IKB Indus. v. Pro-Line Corp., 938 S.w.2d 

440,441 (Tex. 1997); Linwood v. NCNB Tex., 885 S.w.2d 102, 103 (Tex. 

1994). Further, even for a finding of fact, the Court used the wrong 

evidentiary standard. The standard for granting relief as to a motion 

for partial summary judgment is that there be "no genuine issue of 

material fact," which is a much higher standard than a "preponderance 

of the evidence" standard. See TEX. R. CIv. P. 166a. 

(b) Impermissible ruling: No party requested in the Motions for Partial 

Summary Judgment that the Court determine that the bank (JPMC) had 

made no unlawful distributions. Therefore, the Court cannot issue that 

ruling in this summary judgment proceeding. Movants requested a 
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ruling that Movants should not be harmed by any prior improper 

distributions. Furthermore, the Court used the wrong evidentiary 

standard of a "preponderance of the evidence," and Movants presented 

evidence that contradicts the bank's evidence and thus have created a 

genuine issue of material fact. Therefore, the Court cannot rule as a 

matter of law in this summary judgment proceeding that the bank's 

distributions were not "unlawful." 

IV. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Stephen B. Hopper and Laura S. 

Wassmer request the following: 

1. That the Court modify its ruling No.1 by denying Plaintiffs issues 1, 6, 

and 7; 

2. That the Court grant a new trial, reconsider and modify the Court's 

denial of Movants' declaration Nos. 1-5, and instead grant Movants' 

declaration Nos. 1-5. 

3. That the Court grant a new trial, clarify and modify its Order with 

respect to its ruling No. 5 as to the Independent Administrator's 

distribution of undivided interests, by ordering that the Independent 

Administrator must seek a § 150 partition and distribution and cannot 

distribute undivided interests without the beneficiaries' informed 
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consent (or clarifYing the Court's Order as requested herein if the Court 

does not grant Movants' requested relief); 

4. That the Court grant a new trial, reconsider and modifY ruling Nos. 5-8 

as requested herein; and 

5. That the Court grant Movants such other and further relief, both 

general and special, at law or in equity, to which they may show 

themselves to be justly entitled and for which they will ever pray. 
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Respectfully submitted, 

GLAST, PHILLIPS & MURRAY, P.C. 

B~~ 
MARK. NOCH 
State Bar No. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARY STOLBACH 
State Bar No. 19277700 

GLAST, PHILLIPS & MURRAY, P.c. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 
STANLEY M. JOHANSON 
State Bar No. 10670800 
STANLEY M. JOHANSON, P.C. 
727 East Dean Keeton Street 
Austin, TX 78705-3299 
Tel: 512-232-1270 
Fax: 512-471-6988 

ATTORNEYS FOR STEPHEN B. HOPPER 
AND LAURA S. WASSMER 
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CERTIFICATE OF SERVICE 

The undersigned certifies that on the ~day of June, 2012, a true and 
correct copy of the above and foregoing document was sent by email and certified 
mail, return receipt requested, to the following: 

Mr. Thomas H. Cantril! 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P.c. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.c. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

~ Mark C. och 

A hearing on the above and foregoing Motion has been set for the __ day of 

_______ ---', 2012, at ____ .m. in the courtroom of the Probate 

Court No.3 of Dallas County. 

JUDGE PRESIDING 
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No,I'R-1l-3238-3 

INRE: ESTATEOF 

MAX D. HOPPER, 

) 

) 

) 

IN THE PROBATE COURT 

DECEASED 

JO N. HOPPER, ) 

) 

NO.3 

Plaintiff, 

V. 

JP MORGAN CHASE. N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

On the 31" day of January, 2012, came on to be beard the follOWing matters: 1) 
Plaintiff Jo N. Hopper's Motion Far Partial Summary Judgment; 2) Stephen Hopper's 
and Laura Wassmer's Second Amended Motion for Partial Summary Judgment; 
Jl'Morgan Chase Bank, N,A.'s Response To Jo Hopper's Motion For Partial Summary 
Judgment And Stephen Hopper's And Laura WasslIIer's Second Amended Motion F()T 

Partial Summary Judgment; and 3) various objections, written and oral, concerning the 
presentation of the above matters. 

The COUrt: 

1. GRANTS Issue Nos. One, Six, and Seven, of Plaintiff Jo N. Hopper's Motion For 
Partial SUJnlII8ry Judgment; 

2. DENIES Issue Nos. Two through Five, and Eight, of Plaintiff Jo N. Hopper's 
Motion For Partial S\lDlIT1ary Judgment; 

3. DENIES Issues Nos. One through Five, of Stephen Hopper's and Laura 
Wassmer's Second Amended Motion fOr Partial Summary Judgment; 

4. DENIES all objections, written and oral, concerning the presentation ofthe above 
matters. 

5. DECLARES that the Independent Administrator JPMORGAN CHASE BANK, 
N.A., may distribute the R6bledo Property in undiVided interests, subject to the 
HOlIlestead Right and the existing mortgage indebtedness, to-wit: 50% to Jo N, 
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Hopper, and 25% each to Decedent's two children, at any time, including the 
present time; 

6. DECLARES that the Independent Administrator JPMOROAN CHASE BANK. 
N.A., may require return of [some] community property previously distributed to 
any party, if equitable and financial ciroumstances warrant it; 

7. DECLARES that all such returns of distributions of property, cash, stocks, and 
what-have-you, shall be effected by the Independent Administrator exercising its 
sale authority. which authority shall be exercised with discretion, and not 
unreasonably; 

8. DECLARES that the evidence presented in the various motions. affidavits, 
argwnents of counsel, and all other material presented to the Court, indicate by a 
preponderance of the evidence that the Independent Administrator has only made 
distributions that were not "unlawful." 

SIGNED drl. "" , .. '" of ?l~/'--~~;:::::=======-----
/ O£PRESIDlNG 

SOO/,OOd illdP5:Z0 z~oz B~ ~'W 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

FIled 
12 January 10 P5:39 
John Warren 
County Clerk 
Dallas County 

STEPHEN HOPPER and LAURA WASSMER (collectively "Hcirs") file this Second 

Amended Motion for Partial Summary Judgment and in support therefore would respectfully 

show as follows: 

I. 

RELIEF REQUESTED 

The Heirs respectfully request that the Court enter a summary judgment declaring the 

following: 

(I) The Independent Administrator must seek a partition and distribution of the Estate 

under Texas Probate Code Section 150, since the Heirs and Mrs, Hopper have not 

reached agreement on how the assets are to be distributed; 
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(2) A partition of the Estate under Texas Probate Code Section 150 includes the 

entire community property estate subject to administration by the Independent 

Administrator. Such partition is not limited to a partition of Decedent's separate 

property and one-half interest in community property.; 

(3) The partition of the entire community property subject to estate administration 

must include Robledo, and the party that does not receive Robledo should receive 

assets equal in value to the full fair market value of Robledo; 

(4) In the partition and distribution of the Estate under Section 150, Robledo should 

be distributed to Mrs. Hopper, and assets of equal value should be distributed to 

the Heirs; and 

(5) The partition of Robledo should be decided in the context of all estate assets that 

were to have been partitioned and distributed under Texas Probate Code Section 

150, and the Heirs may not be prejudiced by the Bank's prior unlawful 

distributions of estate assets. 

II. 

SUMMARY JUDGMENT EVIDENCE 

This Motion for Partial Summary Judgment is supported by the pleadings and documents 

on file with the Court as well as Exhibits "An and "B" to this Motion, which are incorporated 

herein by reference. 

III. 

FACTS 

A. Max D. Hopper Died Intestate. 

Max D. Hopper ("Decedent") died on January 25, 2010, intestate. He was survived by 

his second wife, Jo N. Hopper ("Mrs. Hopper") and by his children from his first marriage, Dr. 
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to sell only when there is a necessity to pay debts and administration expenses 52. 

But here the Bank does not ask this question as to just any property or even any 

other property; it specifically asks the Court declare it can sell, Plaintiffs 

Homestead to a third party (including the one-half already owned in fee by the 

Widow), subject to the Plaintiff1Widow'$ homestead rights. The Bank again 

ignores the mandate it is given under § 271(a)(I) and § 272(d) TPC that "(d) In 

all cases, the homestead shall be delivered to the surviving spouse, if there be 

one ... ". 

Subpart 1;1. 

All of Plaintifrs Declarations Should Be Granted 

Plaintiff also moves for summary judgment on its "Count 1 - Declaratorv Judgment" -

see Petition, as to those matters beginning at page 31, as follows: 

1. Plaintiff states and seeks declaration: 

That the residence of Decedent Max Hopper and Jo Hopper ("Surviving Spouse"), 
located at 9 Robledo Drive, Dal/as, Texas, was the community property of Decedent and 
Surviving Spouse prior to Decedent's death [Petition, para. "e. I ", at p. 31} 

a. This is a mixed question of fact and law that Plaintiff asserts is uncontested and 

should be GRANTED to Plaintiff. 

2. Plaintiff states and seeks declaration: 

That immediately upon Decedent's death, Surviving Spouse retained and was folly vested 
in the fee simple title to her undivided one-half of the Residence, and Decedent's undivided one-

~z §333, 334, and 340, Texas Probate Code. 

{OD0696n.DOC;2j 
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half thereof passed to his Stepchildren, Defendants Stephen and Laura. (Petition, para. "C.2 ", 
atp.31] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 37 and 45(b). This 

declaration should be GRANTED to Plaintiff. 

b. See also Argument and Authorities in Section II, Part B, Subpart "A. 1 " above, 

incorporated by reference herein. 

3. Plaintiff states and seeks declaration: 

That since the Residence was their community homestead, and since Surviving spouse 
has elected to maintain the Residence as her Homestead, Surviving Spouse has the exclusive 
right of use and possession thereof, and the Defendant Stepchildren's Interest therein is subject 
to her exclusive right of use and possession. [Petition, para "C.3" at p. 31] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, .ID!Il.l'A and Texas Probate Code §§ 283 and 284 and this 

declaration should be GRANTED to Plaintiff. 

4. Plaintiff states and seeks declaration: 

That the Homestead is not subject to administration, and no party may be granted a 
partition of the Homestead against Plaintiff, as long as she maintains It as her Homestead. 
[Petition, para. "C.4': atp. 31J 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, §ll!!ll! and Texas Probate Code §§ 284 and this 

declaration should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

S. Plaintiff states and seeks declaration: 

{OOO6-~91.DOC;ZI 
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That the Bank shall not charge against the Surviving Spouse's share of the assets being 
administered, any value attributable /0 the Surviving Spollse 's right of sale use and possession of 
the chlldren:S- one-half of the Residence and any tangible personal property in connection 
therewith, as a matter of law, as to the Homestead. [Petition, para. "C.3" at p. 32] 

a. See Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

6. Plaintiff states and seeks declaration: 

That Plaintl/! is entitled to foil and exclusive use, possession and enjoyment of the 
Homestead and to maintain her Homestead interest at Robledo without interference from the 
Defendant Stepchildren or Defendant Bank for the remainder of her natural life (or until she 
ceases to occupy the Homestead and has affirmatively and deliberately abandoned same). 
{Petition, para, "c.s" at p. 32] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, sypra and Texas Probate Code §§ 284 and this 

declaration should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities set forth in Section II, Part B, Subparts "A. I" 

and "A.2" above and incorporated by reference herein. 

7. Plaintiff states and seeks declaration: 

That the Surviving Spollse has not requested of the Courl a non-prorata partition of 
community property between the Surviving Spouse and the Decedent's Estate as set forth In 
§ 385 of the Texas Probate Code - nor has the Surviving Spouse requested a partition of any 
kind of the Homestead. [Petition, para. "C.II", at p. 33] 

a. This fact is undisputed. See Hopper Affidavit. 

8. Plaintiff states and seeks declaration: 

That neither the Independent Administrator nor any Court, may partition Plaintiff's 
Homestead between (i) the Pla/ntljJ; and (ii) the Decedent's estate or the Stepchildren, or their 
successors or assigns, whether under §380 of the Texas Probate Code or otherwise, without the 
consent of the PlaintljJ; as long as it is the Plaintiff's Constitutional homestead. until she either 
dies or voluntarily abandons the property. [Petition, para. "C.13 ", at p. 33] 

{OOO69691.DOC;2) 
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a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§284 and this declaration 

should be GRANTED to Plaintift: 

b. See also Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

Plaintiff's claims being sustainable both as a matter of logic or law, Plaintiff's MSJ 

should be granted in all respects on all parts in this Subpart B. 

CONCLUSION 

Plaintiff respectfully prays that this Court grant her Motion for Summary Judgment, both 

against Defl:lndant's Counterclaim as set out above and in favor of Plaintiff's Petition as set out 

above. 

{00!)6969Z.J>OC;21 
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CAUSE NO. PR-1l-3238-3 

INRE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S MOTION TO MODIFY 
AND RECONSIDER THE COURT'S MAY 18TH ORDER, OR ALTERNATIVELY, 

MOTION FOR NEW TRIAL 

COMES NOW, Jo N. Hopper ("Mrs. Hopper" or "Plaintiff') and files this Plaintiff Jo N. 

Hopper's Motion To ModifY and Reconsider the Court's May 18th Order, Or Alternatively, Motion 

for New Trial ("Motion") with respect to certain rulings made in the Court's May 18, 2012 Order on 

both the Plaintiff Jo N. Hopper's Motionfor Partial Summary Judgment ("Plaintiff's MSJ") and 

Stephen Hopper's and Laura Wassmer's Second Amended Motionfor Partial Summary Judgment 

("Defendants' Second Amended MSJ"), and otherwise in connection with these matters, with both 

Plaintiff's MSJ and Defendants' Second Amended MSJ, hereinafter referenced collectively as the 

"MSJ's", and in support thereof would show the Court the following: 
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I. 
SUMMARY OF ARGUMENT 

A. The Court's orders 

The Court held a hearing on the MSJ's on January 31, 2012, and thereafter the Court entered 

its order on February 14, 2012. Subsequently, Plaintiff filed Plaintiff Jo N Hopper's Motion to 

ModifY the Court's February 14, 2012 Order on the Motions for Summary Judgment, and 

Alternatively,for New Trial, Per TRCP, Rule 329b; and, Motion to Sever and the Defendants Laura 

S. Wassmer and Stephen B. Hopper (the "Stepchildren" or "Defendant Stepchildren") filed their 

Motion for New Trial, Reconsideration, Clarification and Modification. Collectively, these two 

motions are referenced as the "Motions for New Trial". The Court heard these parties' Motions for 

New Trial and in response first entered its order of April 25, 2012, vacating its prior February 14, 

2012, order. Thereafter the Court entered its May 18, 2012, "Order on Motions for Summary 

Judgment" (the "Order"). A true copy of the Court's Order is attached hereto, marked as Exhibit 

"A" and is incorporated herein for all purposes. 

B. The Court Should Revisit the Order 

The Court's Order has much to commend it. It was/is absolutely correct in granting 

Plaintiffs requested declarations (in its ruling No."I") as to Issues 1,6, and 7 in Plaintiffs MSJ. 

While ruling No. "5" is not exactly as Plaintiff would have drafted it, Plaintiff wholly agrees that 

Robledo should and must be conveyed in undivided interests to Plaintiff and the Stepchildren, as 

soon as possible (see slightly different wording in Plaintiff s proposed Order - - Exhibit "D" hereto -
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- proposed paragraph"T' thereof). 

But in order to "close the circle" and have an entirely correct order, the Order requires some 

changes. The Court should avoid the inconsistency in rationale that it has inadvertently adopted by 

improperly denying certain of Plaintiff s other Issues. Too, the Court has reached out and granted 

other relief neither properly before it, nor even required to be addressed at this time - - under any 

analysis. It is for these reasons, among others, this Motion is filed. 

C. The Court should therefore Modify and/or Reconsider Certain rulings in the Court's 

Order 

Plaintiff respectfully requests reconsideration (and reversal) and modification of the Court's 

Order, or alternatively, a new trial as to the entire Order, as set forth herein below. 

I. As to the Court's Order's paragraphs/rulings numbered "6", "7", and "8", Plaintiff 

seeks the Court vacate and then reconsider and modifY these rulings therein (or 

alternatively grant Plaintiff a new trial), such that: 

(a) the rulings contained in No. "6" of the Order are vacated entirely, and 

particularly that (were the Court to even address this at all) the Court should 

provide that the Independent Administrator JPMorgan Chase Bank, N.A. (the 

"Independent Administrator" or "IA"), may not "require return of [some 1 

community property previously distributed to any party, if equitable and 

financial circumstances warrant it." (No. "6"); and, further so that 

(b) the rulings contained in No. "7" of the Order are vacated entirely, and 
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particularly (were the Court to even address this at all) the Court should provide 

that the Independent Administrator shall not require nor have nor be granted the 

authority to require "all such returns of distributions of property, cash, stocks, 

and what-have-you shall be effected by the Independent Administrator exercising 

its sole authority, which authority shall be exercised with discretion, and not 

unreasonably" (No. "7"); and further so that 

(c) the rulings contained in Nos. "6", "7" and "8" of the Order are vacated entirely, 

and particularly that the Court does not "grant" relief to the Independent 

Administrator that was not the subject of the parties MSJ's (i.e., the rulings 

contained in Nos. "6", "7" and "8") and not properly before the Court. 

2. Further, Plaintiff requests the Court vacate, reconsider, modifY, or alternatively grant 

a new trial, as to each of the Court's improper denials of each of Plaintiff's requested 

declarations/Issues Nos. 2, 3, 4, 5 and 8 set forth in Plaintiff's MSJ, each of which of Plaintiff's 

declarations should have been respectively "granted" by this Honorable Court, and, Plaintiffrequests 

the grant of same (Nos. 2, 3, 4, 5 and 8). 

3. Further, with respect to the substance of the Court's rulings as contained in the Order 

(Exhibit "A"), Plaintiff respectfully requests a new trial and the Court's reconsideration and 

modification of rulings Nos. "6", "7" and "8" it made within the Order. Plaintiff seeks instead that 

they conform to the proper distribution or delivery of such assets that are properly and/or have been 

properly under the administration of the Independent Administrator (but that such rulings do not give 
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, 
I, 

the Independent Administrator: (i) any rights over or as to assets not properly under or the subject of 

administration in the first instance; and, (ii) any rights beyond those rights properly exercisable under 

Texas law by an independent administrator with respect to property which is or was actually subject 

to administration). More fundamentally, the Court should not "grant" relief or fashion remedies to 

or in favor of the Independent Administrator that were not the subject of the respective parties' 

MSJ's. 

II. 
ARGUMENT AND AUTHORITIES IN SUPPORT 

The Court issued its Order of May 18th on the two "competing" Motions for Partial Summary 

Judgment (the "MSJ's") filed, respectively, by Plaintiff and the Defendant Stepchildren - Laura S. 

Wassmer and Stephen B. Hopper ("Defendants" or "Defendant Stepchildren" - also "Laura" and 

"Stephen", respectively). It is important in the review of this Motion to note that JPMorgan Chase 

Bank, N.A. (also "JPMC", or the "IA") neither as Independent Administrator ("IA"), nor otherwise, 

moved for any summary judgment on any issue. I That is, the IA had not sought, nor was there any 

proper request before the Court on January 31, 2012, by JPMC as the IA, for affirmative reliefbefore 

the Court by JPMC acting as the IA. 

Nonetheless, the Court effectively granted affirmative relief in favor of the IA not sought by 

the IA nor sought in such regard in either of the two MSJ's before the Court - as will be 

1 Indeed, given the PlaintiffMSJ was filed November 30, 2011 and the hearing on the MSJ's was not held until 
January 3 J, 2012, plainly the Independent Administrator made a deliberate decision not to move for summary 
judgment on the declarations it had lodged in its "Counterclaim" filed months earlier. 

PLAINTIFF JO N. HOPPER'S MOTION TO MODIFY AND RECONSIDER 
THE COURT'S MAY 18TH ORDER, OR ALTERNATIVELY, 
MOTION FOR NEW TRIAL Page 5 

213



demonstrated below. This is fundamental error and requires this Honorable Court to vacate and 

modifY the Order in such respects, or grant a new trial in all respects. The Court had no need nor 

proper reason to reach the issues oflaw relating to such rulings ("6", 7" and "8") both because: (a) 

they were never properly and fully before the Court, and, (b) certainly they are unnecessary to 

consider and adjudicate at this time/point in the proceedings, in any event. 

Finally, Plaintiff submits that the Texas Supreme Court in the Wright case (see below), when 

reviewed carefully by this Honorable Court, should cause the Court to completely vacate and modifY 

its current Order and re-issue a new modified Order simply granting Plaintiffs MSJ in its entirety, 

or, granting Plaintiff a new trial on all issues. A proposed form of such order is attached for the 

Court's ease in reference as Exhibit "D" hereto. 

All matters below reflect Plaintiffs reasons, among others, that the Court's Order, in its 

present form, should be substantially modified, or alternatively, vacated entirely and a new trial2 be 

had for Plaintiff upon the issues set forth therein; all pursuant to T.R.C.P., Rule 329b and other 

applicable Rules. 

Additionally, the Court granted on March 5, 2012 an order proposed by Defendants (the 

"Late-Filing Order"), which granted after-the-fact Defendants' Motionfor Leave (as such Motion is 

defined below). The grant of this Late-Filing Order is likewise in error and said Late-Filing Order 

should be vacated entirely. 

2 A summary judgment proceeding is a "trial" within the meaning of the Texas Rules ofCivjJ Procedure, Rule 63. Leche v, 
Slautz, 386 S.W.2d 872, 873 (Tex. Civ. App.-Austin 1965, writ rerd n.r.e.). 
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Plaintiff asserts that both the Order and the Late-Filing Order (collectively, the "orders") are 

both interlocutory in nature in all respects and not respectively final orders, in whole or in part, thus 

(to the extent any or all of such orders are not vacated and fully modified in conformance with 

Plaintiffs requests in this Motion) Plaintiff moves in its contemporaneously filed Plaintiff Jo N 

Hopper's Motion to Sever Subject to Plaintiff Jo N Hopper's Motion To ModifY And Reconsider The 

Court's May 18th Order, Or, Alternatively, Motion for New Trial, for severance of all such 

issues/claims and all relevant orders (as also set forth below), so that alternatively (if the relief 

elsewhere sought to vacate and modify the offending portions of the Order is not granted) an appeal 

can be perfected and prosecuted by Plaintiff on all issues in connection herewith and therewith. 

Plaintiff further asks that the Court note that there was no summary judgment evidence 

offered by any party controverting any point or part of, or statement in, Plaintiffs Affidavit. Neither 

the DefendantlIndependent Administrator nor Defendant Stepchildren offered any contradictory or 

competent summary judgment evidence against Plaintiffs Affidavit on file in support of Plaintiffs 

MSJ. 

For these reasons, the Court should have granted summary judgment as to all of Plaintiffs 

Issues, and denied summary judgment on all of the Stepchildren's Issues. The Court also should not 

have granted summary judgment or made any declarations in favor of the Independent Administrator 

for it did not seek summary judgment. 
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A. The Court correctly granted Plaintiff's Issues Nos. 1, 6, and 7 of Plaintiff Jo N. 
Hopper's Motion for Partial Summary Judgment (Plaintiff's MSJ) 

The Court correctly granted summary judgment in favor of Plaintiff on the following issues 

and has no cause to revisit them: 

1. That the residence of Decedent Max Hopper and Jo Hopper ("Surviving Spouse"). 
located at 9 Robledo Drive. Dallas. Texas, was the community property of Decedent 
and Surviving Spouse prior to Decedent's death. 

6. That Plaintiff is entitled to full and exclusive use, possession and enjoyment of the 
Homestead and to maintain her Homestead interest at Robledo without interference 
from the Defendant Stepchildren or Defendant Bank for the remainder other natural 
life (or until she ceases to occupy the Homestead and has qfjirmatively and 
deliberately abandoned same). 

7. That the Surviving Spouse has not requested of the Court a non-prorata partition of 
community property between the Surviving Spouse and the Decedent's Estate as set 
forth in § 385 of the Texas Probate Code - nor has the Surviving Spouse requested a 
partition of any kind of the Homestead. 

That the Court correctly granted summary judgment on these issues is not only clear on the 

law and to Plaintiff, but apparently is crystal clear to Defendant Stephen Hopper, who has admitted 

"that no one can partition the [Robledo J homestead" See the email from Stephen Hopper attached 

to Exhibit "B" (Mrs. Hopper's authenticating Affidavit hereto). It also should be and indeed has for 

years been clear to counsel of record for the Stepchildren, Professor Stanley Johanson, who stated in 

his treatise, Texas Probate Code Annotated, when discussing the homestead rights of a surviving 

spouse: 

The property cannot be sold or partitioned out from under the person 
asserting the homestead, and the homestead right is not extinguished 
by remarriage. 
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Example: Wendy dies intestate survived by Herb and Steve, her 
son by a former marriage. The family residence, which qualifies 
as a homestead, is community property. Under § 45, Wendy's 
one-half interest in the residence passes intestacy to Steve -
subject to Herb's homestead right of exclusive occupancy as long 
as he chooses to use the property as his residence. Although Herb 
and Steve are tenants in common, Steve cannot bring an action to 
partition the co-tenancy as long as Hank asserts his homestead 
right. 

See Exhibit "COO hereto. This "example" by Professor Johanson is not "similar" to 

Plaintiff's/Stepchildren fact pattern - - it is Plaintiffs/Stepchildren's exact fact pattern. 

In other words, the Stepchildren's own counsel and Stephen Hopper himself, have each made 

binding admissions that the Court got it right in granting Plaintiff's Issues Nos. 1,6 and 7. In fact, as 

demonstrated below, the same binding admissions compel the Court also to grant Plaintiffs MSJ' 

Issues Nos: 2,3,4,5, and 8, as well. 

B. The Court correctly denied all Defendant's Issues, being Issues Nos. 1 through 5 ofthe 
Stepchildren's Motion for Partial Summary Judgment (although as set forth in 
subsection "G" below, the Court should not have considered said motion) 

For the same reasons stated above, the Court correctly denied the Stepchildren's Motion for 

Partial Summary Judgment. Again, there is no reason to revisit these rulings. 

C. The Court's correct Grant of Plaintiff's Issue No.6 of Plaintiff's Motion for Partial 
Summary Judgment, as the Court properly made, also compels granting Plaintiff's 
Issue No.3 

The Order makes inconsistent/contradictory rulings with respect to Plaintiffs MSJ Issues 

Nos. 3 and 6. See paragraph ruling No. "I" and paragraph ruling No. "2" of the Order. The Order's 
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paragraph ruling No. "2", inconsistently "Denies" Plaintiffs Issue 3 after paragraph ruling No. "I" 

previously "Grants" Issue 6. 

Plaintiffs Issue 6, which was correctly Granted per Ruling No. "I", stated: 

That Plaintiff is entitled to full and exclusive use, possession and enjoyment of 
the Homestead and to maintain her Homestead interest at Robledo without 
interference from the Defendant Stepchildren or Defendant Bank for the 
remainder of her natural life (or until she ceases to occupy the Homestead and 
has affirmatively and deliberately abandoned same). 

Plaintiffs Issue 3, which was incorrectly Denied (per Ruling No. "2"), sought a declaration 

stating almost exactly the same thing, and certainly without any substantive distinction: 

That since the Residence was their community homestead, and since Surviving 
spouse has elected to maintain the Residence as her Homestead, Surviving 
Spouse has the exclusive right of use and possession thereof, and the Defendant 
Stepchildren's interest therein is subject to her exclusive right of use and 
possessIOn. 

It is undisputed by the IA and the Defendant Stepchildren that Plaintiff is entitled to her 

Constitutional Homestead which term "Homestead" has a fixed and precise Constitutional 

meaning.3 The inconsistent/contradictory rulings regarding Issues 6 and 3, are improper. The Texas 

3 The term "Homestead" under the Texas Constitution, Art 16, Sec. 51 is defined to mean " ... the homestead in a city, town or 
village, shall consist of lot or contiguous fots amounting to not more than 10 acres of land, together with any improvements on 
the land; provided that the homestead in a city, town or village shall be used/or the purposes a/a home . .. a/the homestead 
claimant, whether a single adult person or the head ofafamily . .. ", This definition governs - not any party's mere idea of what 
a Homestead is or entails. The Constitution governs all Statutes. even if contrary to it. City ofFt Worth, 236 S.W.2d 615, 618 
(Tex. 1951). In this same regard, it is also worthy of note that the Constitution, Art. 16, Sec. 52 makes clear that the Homestead 
is a real property interest, in that it unequivocally states: " ... on the death of a husband or wife, or both, the homestead shall 
descend and vest in like manner as other real property of the deceased . .. ". [emphasis added] See also Laster v. First 
Huntsville Properties, 826 S.W.2d 125, 129 (Tex. 1991) ("In Texas, the homestead right constitutes an estate in land"). 
Lasater confinns that the Homestead j§ an estate in land and the Constitution confirms it vests at the moment of death. 
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Constitution is clear on this issue - Plaintiff on the uncontested facts (also as averred by her in her 

MSJ Affidavit) does have an absolute Homestead upon the physical residence at No.9 Robledo 

("Robledo") which she and Decedent uncontestedly purchased jointly as community property long 

before his death and which has (uncontestedly) never been abandoned by her. See also Hopper 

Affidavit attached to Plaintiff's MSJ. Accordingly, the Order should be modified to remove this 

inconsistency, and the Court should now Grant Issue 3, as well as Issue 6. 

Plaintiff also notes in such regard the only substantive difference between Plaintiff's Issue 

6, which was Granted, and Plaintiff's Issue 3, which was Denied by this Court, is the phrase at 

the end ofIssue 3 " ... and the Defendant Stepchildren's interest therein is subject to her 

exclusive right of use and possession." [emphasis added}. This addition is of course a clear 

statement of the applicable law of homestead per the Texas Constitution (although it was 

disputed by the Stepchildren's motion) and neither it nor the entire point (Issue 3) should have 

been denied. The Order should be modified such that Issue 3 is now granted as weI!, or the 

Order vacated accordingly, and Plaintiff be granted a new trial. 

D. "Item" theory mandates the Court's granting of Plaintiff's other issues 

1. "Item" theory is undisputedly the law in Texas 

As Plaintiff has stated and proven without question before, the "item" theory is the law in 

Texas. 4 It has always been the law,S which the Texas Supreme Court's holding in Wright v. Wright, 

4 Professor Joseph McKnight, the acknowledged "Dean" of Community Property Law in Texas, has written as follows in Texas 
Matrimonial Property Law (J. McKnight and W. Reppy), p, 288, note "1" (1983) [emphasis added]: 
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154 Tex. 138,274 S.W.2d 670, 675-677 (Tex. 1955) ("Wright"), reaffirmed as far back as 1955. 

Thus the Order (ruling No. "2") "Denying" Plaintiff s Issue 2, is not only incorrect, it is contrary to 

the express holding of the Texas Supreme Court in Wright, the express wording of the Texas Probate 

Code ("TPC") in §376
, the express language of §3(J) of the TPe, and the writings of Professors 

McKnight, Johanson, Featherston8
, and Judge DeShaz09

. The Order then does not correctly reflect 

Texas law, and this fundamental failure to follow the "item theory" faithfully in the Order pervades 

and misinforms the entire Order. 10 The effect of Texas being an "item state" is that immediately 

[TJhe Wife owns a half interest in each item a/the community property a/which she cannot he deprived 0/ at death. 

5 It is worthy of note that Professor (and Defendant Stepchildren's own counsel) Stanley Johanson's comments in his treatise 
Wills, Trusts and Estates, Seventh Edition, Stanley M. Johanson, et aI., are as follows: 

Almost all community property states follow the theory that husband and Wife own equal shares in each item of community 
property at death. They do not own equal undivided shares in the aggregate community property. Thus if Hand W own Blackacre 
(worth $50,000) and Whiteacre (worth $50,000), each owns a halfshare in each tract, W's will cannot devise Blackacre to Hand 
Whiteacre to D, her daughter by a previous marriage, even though H would end up receiving property equal to the value of his 
community share. 

Each spouse is the owner of an undivided one-half interest in the community property. The death Of one spouse dissolves the 
community. The deceased spouse owns and has testamentary power over only his or her one-half community share. 

The decedent has no power to dispose of a homestead so as to deprive the surviving spouse a/statutory rights therein. The right to 
occupy the homestead is given in addition to any other rights the surviving spouse has in the decedent's estate. 

Upon the death of one spouse, the deceased spouse can dispose o/his or her half of the community assets. The surviving spouse 
owns the other half, which is not, of course, subject to testamentary disposition by the deceased spouse. 

[emphasis added] 

6 " ... and all the estate of such person, not devised or bequeathed, shall vest immediately in his heirs at law; ... " §37, TPC 
7" 'Estate' denotes the real and personal property ofa decedent ..... §3(1), TPe [emphasis added] 

8 "If a spouse dies intestate, the surviving spouse continues to own (not inherits) an undivided one-half interest in the 

community probate assets." Texas Practice Guide Probate, Featherston, Gardner and Pacheco, 201 L See Volume I, II. §3:7. 

"When administration is completed, the survivor and the distributees are entitled to their respective one-half interests in 
each and every community probate asset."; Texas Practice Guide Probate, Featherston, Gardner and Pacheco, 2011. See 
Volume I, XlII §3:76. [emphasis added] 
9 Judge De Shazo was a co-author of each edition of the Texas Practice Guide Probate prior to this latest 2011 edition. 
!D The following are additional points of the Order likewise contrary to the "item" theory of community property. They include: 
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following death, the surviving spouse continues to own a one-half interest in each and every item of 

what was formerly community property, not a one-half interest in an undifferentiated (i.e., 

"aggregated") whole. Thus, the rulings of the Court denying Plaintiffs Issue 2 (and any other of 

Plaintiffs MSJ's Issues) are in error. 

2. The personal representative and Court cannot indirectly accomplish that which 
the Decedent conld not accomplish directly 

Again, Wright supra reaffirmed that Texas, without reservation, follows the "item" approach 

as to what was community property prior to the death of the first spouse to die. That is, a surviving 

spouse upon such first marital death owns a one-half interest in each and every item of property after 

the decedent spouse's death, and that ownership of a one-haIf interest in each item of property is 

unaffected by the subsequent grant of an administration II. 

Wright involved an estate where the Decedent had been married, the assets prior to death 

• denying Plaintiffs Issue 2 (above), that the property vested upon death, and Decedent's one-half thereof vested in his 
children, Defendants Stephen and Laura (Plaintiffs Stepchildren). The law is of course directly contrary. See 
Stewart v. Hardie, 978 S. W.2d. 203, 207 (Tex. App.-Fort Worth 1998, pet. denied) ("Stewart") (At the time of Mrs. 
Stewart '8 death . .. the surviving spouse continued to own his or her one-half interest in the community probate 
assets) 

• denying Plaintiff's Issue 3 (above) 
• denying Plaintiffs Issue 4, that both that the Homestead is not subject to administration, and no party may be granted a 

partition of the Homestead against Plaintiff. The law supports Plaintiffs position. See Wright. 
• denying Plaintiff's Issue 5, that the Bank shall not charge against the Plaintiff's share of assets being administered any 

value attributable to use and possession of the children '5 one half of the residence, and any tangible personal property 
in connection therewith 

• denying Plaintiff's Issue 8, that neither the Independent Administrator nor the Court may partition the Homestead 
between the surviving spouse and the decedent's heirs. The law is contrary to such denial. See Texas Constitution, 
Art. 16, §§ 51, 52; Wright, supra. 

l! Wright goes on to state: "And as to particular provisions that dispose merely 0/ the testatoris interest, the respondent's interest 
in the same item a/property is not affected by her election to accept the will." Id. at 675. [emphasis added] While there was no 
will here, the legal point as to the <4item" holding is uncontrovertible. 
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were virtually all community property [Id. at 674], and an independent administration was granted. 

The testator attempted to devise, in his will, all of the homestead to the surviving spouse, and left 

both the testator's interest and the surviving spouse's undivided one-half interest in other property to 

nieces, nephews, and an employee. The Texas Supreme Court, in rejecting the testator's heirs' 

argument that the surviving spouse's consent was "not necessary" because there was a "testamentary 

partition"l2, made the critical ruling that "!fit is a partition, the doctrine of election still applies." Id 

at 675. 13 

As this Honorable Court effectively recognized per its grant of ruling No. "5" of the 

Order, under the Supreme Court's holding in Wright, neither the Independent Administrator 

nor this Court can accomplish, what a Decedent himself could never have accomplished (even 

with the finest will ever drawn) - taking a widow's vested property without her consent. That's 

why the Court ruled correctly that the IA could immediately deed one-half of Robledo to Plaintiff 

(and one quarter each of the Stepchildren). As a corollary then to that ruling, and consistent with 

that entirely correct ruling, Plaintiff's MSJ should be granted in its entirety (see Exhibit "D" hereto). 

In light of this Supreme Court holding and the inherent conflicts in its Order, Plaintiffurges 

this Honorable Court to vacate and modifY the Order, reverse its prior denial of some of Plaintiff's 

12 Meaning she [the surviving spouse] received the testator's interest in some property and others [nieces, nephews, and in the 
Hopper case, Defendant Stepchildren1 were to be receiving both the Decedent's interest and the surviving spouse's interest in 
other property. 
13 The Constitutional prohibition against partition of the Homestead and the surviving spouse's right of exclusive 
occupancy, are not mutually exclusive concepts - they are the two sides of the same coin and the right of "exclusive 
occupancy", flows from the fundamental Constitutional right of Homestead [which the Court's Order now 
correctly recognizes - - see ruling No. Slvested in the surviving spouse - without interference by anyone as 
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Issues and now also GRANT Plaintiffs Issues 2, 3, 4, 5 and 8, and indeed all of Plaintiffs Issues in 

her Plaintiff s MSJ. 

E. The Court should vacate Ruling No.6 of its Order 

The Court's Order, under ruling No. "6," improperly declared that the Independent 

Administrator may require the return of certain items. It is in error for several reasons, including 

without limitation, the following. First, neither Plaintiff nor any ofthe Defendants sought such an 

affirmative declaration. The Defendant IA itself had no motion for summary judgment on file, so no 

such piece of affirmative relief could properly be granted. Second, ruling No. "6" as crafted as a 

"declaration" by the Court, is wholly ambiguous and ill-defined. Again, the Court first misstates the 

nature of the property interests remaining after the death of Decedent Hopper. Under Texas law, 

there is no "community property" after death. [See Wright, Stewart, supra 1 After death as to 

Plaintiff, there was only the (now) separate property held by the Plaintiff as Surviving Spouse, which 

was transmuted into that form at the moment of Decedent's death to the Surviving Spouse. Then, 

there was/is also the only property that actually constitutes the "Estate" - Decedent former one-half 

community property interest, plus any non-homestead property of Decedent that was Decedent's 

separate property pre-death. Further, the so-called "community property" (as the Court's Order 

incorrectly uses that term), which was really now-separate property belonging to the Surviving 

Spouse, was not and could not be termed to have been "distributed" to the Surviving Spouse by the 

IA. See Evan v. Covington, 795 S.W.2d 806, 808 (Tex. App.-Texarkana 1990, no writ). At best, 

Constitutionally guaranteed. 
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some of such (separate) property was delivered to the Surviving Spouse (here Plaintiff) - see Texas 

Constitution, Art. 16, §52. See also In re Estate 0/ Lewis 749 S.W.2d 927, 931 (Tex App.-

Texarkana 1988, writ denied). Thus, contrary to ruling No. "6", there have been no "distributions" 

made by the IA to the Plaintiff/Surviving Spouse as the property was always her own in the first 

instance, [Wright, Stewart, supra] and further, because as to her separate property interest (via 

intestacy) at the moment of Decedent's death the IA has never had any power to "distribute" to her 

what was and is already her own proper1y. See Stewart, supra. See also infra footnote "4" above, re 

McKnight quote; see numerous Johanson quotes in footnote "5", and also see footnote "7". 

Third, even were there no issues to the first or second above, rulings No. "6" is a critical 

error as to Texas law. The Texas Probate Code ("TPC") and the case law both do not support 

granting an independent administration the "right" to "require return" of any property under 

administration using the Court's self-created standard of "equitable and financial circumstances"-

whether "warranted" or not. That is not the law as set forth in the TPC; nor is this a correct 

application of the rules set forth in the Texas Trust Code were this even a matter which, directly or 

by implication, the Texas Trust Code might offer some guidance. This incorrect ruling No. "6" is 

even more pernicious when read in conjunction with incorrect ruling No. "7". 

F. The Court should vacate Ruling No. "7" of its Order 

The Order, in numbered paragraph/ruling No. "7", is in error where it states as follows: 

DECLARES that all such returns 0/ distributions o/property, cash, stocks, and what
have-you, shall be ejJected by the Independent Administrator exercising its sole 
authority, which authority shall be exercised with discretion, and not unreasonably; 
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The Order's language in the above declaration, particularly including the phrase "what have you" is 

facially vague, insufficiently specific to apprise the parties of what the Court has ordered, is wholly 

ambiguous, undefined, unenforceable as written and must be vacated entirely, or modified and 

refonned accordingly. 

The declaration is also wholly improper and should be vacated (along with Ruling No. "6") 

inasmuch as neither Plaintiff nor any of the Defendants sought such an affinnative declaration. The 

IA itself had no motion for summary judgment on file so such a piece of affinnative relief could not 

properly be granted. [See also arguments and authorities cited in Section "E': above, incorporated 

herein by reference.] Of course too, the TPC does not allow the burden-shifting inherent in this 

ruling regarding the propriety of any or all such contemplated "returns of distribution of property", 

etc. The lA, as these parties' fiduciary, always bears the burden of proving it acted reasonably and 

when rulings No. "7" and No. "6" are read together, they impennissibly shift the burden in favor of 

the IA and against Plaintiff and the Stepchildren and allow the IA essentially unfettered discretion by 

use of its "sole authority" referenced in Ruling No. "7". Thus as incorrect as both "6" or "7" are 

standing alone, when read together they fonn an invitation to even greater error and mischief. 

G. The Court should not have considered Stephen Hopper and Laura Wassmer's Second 
Amended Motion for Summary Judgment and affidavits thereto 

Although the Court was wholly correct in its view that all of Defendants , Second Amended 

MSJ was worthy of denial, nonetheless no ruling needed to have been made thereon, nor should the 

Court have entered its March 5, 2012 Late-Filing Order. It is uncontested and incontestable on the 
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record that there was no timely leave of Court sought by Defendant Stepchildren, much less granted 

by this Honorable Court, at or before the time the late-filed and served Defendants' Second 

Amended MSJ (with Affidavits) was finally filed and served. On the face of the situation, 

Defendants did not comply with the plain language of the Rule. See Lewis v. Blake, 876 S.W.2d 

314,316 (Tex. 1994) ("Lewis") which drew a bright-line rule about the importance of allowing the 

non-movant in a summary judgment the full amount of time per the Texas Rules of Civil Procedure, 

under both Rule 166a and Rule 21a, required. 14 The Defendant Stepchildren chose to file their 

Motion to Allow, Within 24 Days of Hearing, Service and Filing of Stephen Hopper's and Laura 

Wassmer's First and Second Amended Motionsfor Partial Summary Judgmentjiled with the Court 

on January 9 and 10, 2012 (the "Motion to Allow"), fifteen (15) days after they filed Defendants' 

Second Amended MSJ and just six (6) days before the hearing of January 31, 2012, in direct 

contravention to Rule 166a( c) to "ask for" leave - rather thanjile jirst and then askfor "leave" long 

afterwards - as Defendants herein did. Defendants' Motion To Allow being filed just six (6) days 

before the hearing date of January 31 st, makes a mockery of the idea of full due process notice. See 

Rule 63 and 166a( c), as well. 

The Lewis case also does not stand alone, as Williams v. City of Angleton, 724 S. W.2d 414, 

417 (Tex. App.-Houston [1 st Dist.] 1987, writ refd n.r.e.) points out that because summary 

14 It is for these reasons, among others, that when the Court asked the Plaintiff's counsel at the hearing on January 
31" if it would be "reversible error" for the Court to consider Defendants' Second Amended MSJ, the answer was an 
unequivocal and resounding "Yes". 
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judgment is a harsh remedy, Rule 166a must be strictly construed, including notice provisions. 

Williams is cited approvingly by Stephens v. Turtle Creek Apartments, Ltd, 875 S.W.2d 25,27 (Tex. 

App.-Houston [1 st Dist.JI994, no writ). Each of these cases addresses the concept that the purpose 

of the statutory notice period is " ... to give the party opposing the summary judgment a full 

opportunity to respond on the merits." This due process concept cannot lightly be ignored. 

It was error for the Court to hear/consider Defendants' Second Amended MSJ at all. It is also 

particularly important to note that TRCP Rule 166a(c) specifically notes that not only the motion 

itself but any supporting Affidavits shall (i.e., must) be filed and served timely (only Defendants' 

late-filed Second Amended MSJ had Affidavits attached). Defendants' Second Amended MSJ (with 

Affidavits) should not have been considered by the Court on January 31 st. Likewise, it was error to 

deny the objections filed by Plaintiffto the consideration of Defendants' Second Amended MSJ (and 

the Defendants' Affidavits) to the extent same were denied. The Order (ruling No. "4") should thus 

be vacated in such respect, given that the Late-Filing Order does not cure this fundamental 

flaw/error. Defendants' Second Amended MSJ was untimely, etc., and should not have been 

considered. 

Further, the Court's Order erred in its paragraph ruling No. "8" to the extent it denied (per 

Ruling No. "4") Plaintiff's objections to the two respective Affidavits of Laura Wassmer and 

Stephen Hopper, inasmuch as these Objections by Plaintiff on file and heard in January 31, 2012, 

were well taken. Plaintiff asks the Court review Plaintiff Jo N. Hopper's Motion to Continue 

Hearing and Objection on and as to: Stephen Hopper's and Laura Wassmer's Second Amended 
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Motionfor Partial Summary Judgment with Ajfidavits ("Motion to Continue"), and, also Plaintiffs 

Subject to Plaintiff's Motion to Continue Hearing and Objections, et al. (filed January 20, 2012): 

Plaintiff Jo N. Hopper's Objection to Stephen B. Hopper's and Laura S. Wassmer's Ajfidavits 

Offered in Support of Their SecondAmended Motionfor Partial Summary Judgment (the "Objection 

to Affidavits"), both incorporated by reference. 

The Defendants' Affidavits were and are wholly defective and Plaintiff properly and timely 

objected that they should be stricken and not considered as any evidence for purposes of Defendants' 

Second Amended MSJ or for the hearing on January 31, 2012, generally. The Order should have 

affirmatively granted such Objections, which were both filed and made at the hearing on January 31, 

2012. Accordingly, Plaintiff requests that the Objections now be "sustained" and reduced to writing. 

III. 

CONDITIONS PRECEDENT AND PRAYER 

Plaintiff notes that this Motion for New Trial is timely filed and in accordance with the Texas 

Rules of Civil Procedure. Plaintiff also notes that all fees necessary for filing this Motion are or have 

been paid contemporaneously with the filing thereof. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff requests the following: 

1. That the Court reconsider and modify its rulings Nos. "6", "7", and "8" of its Order as 

requested herein, or alternatively vacate same and grant Plaintiff a new trial; 

2. That the Court reconsider and modify the Court's. denial of Plaintiffs 
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declarations/Issues Nos. 2, 3, 4, 5 and 8 in Plaintiffs MSJ (per the Order's ruling No. "2") and now 

Grant each of same, or alternatively, grant Plaintiff a new trial; and 

3. Plaintifffurther prays that the Court: grant this Plaintiffs Motion in its entirety and 

vacate the existing Order and modify it as set forth herein and vacate the Late-Filing Order. 

Plaintiff prays for such other and further relief, both general and special, at law or in equity, 

to which she may show herself to be justly entitled. 

ERHARD & JENNINGS 
a Professional Corporation 
1601 Elm Street 
Suite 4242 
Dallas, Texas 75201-3509 
(214) 720-4001 
(214) 871-1655 (Facsimile) 

By: 
Je s 

. 10632900 
Kenne . Tomlinson 
State Bar No. 20123100 

And 

THE GRAHAM LAW FIRM, P.c. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

By IVL.<---l. J-L (~~ 
Michael L. Graham 
State Bar No. 08267500 ~ .) 
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Janet P. Strong 
State Bar No. 19415020 

And 

THOMPSON, COE, COUSINS & IRONS, LLP 
Plaza of the Americas 
Twenty-Fifth Floor 
Dallas, Texas 75201 
(214) 871-8200 
FAX: (214) 871-8209 

By: ~~~(k~ 
Michael A. Yanof \.."" \ ) 
State BarNo. 24003215 "", ~ 

ATTORNEYS FOR JO N. HOPPER, 
PLAINTIFF 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via hand delivery to: counsel for both the Independent Administrator and Bank, Thomas H. 
Cantril! and John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 
75202, and to Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark 
Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, 
Suite 500, Dallas, Texas 75254, on the{rfLcray of June, 2012. 
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Plaintiff Jo N Hopper's Motion to Modifo and Reconsider The Court's May 18th Order, or 
Alternatively, Motion For New Trial, has been set for hearing on , 2012, at 
_______ o'c1ock _,m, in the Probate Court No, 3, Dallas County, Texas. 

Judge Presiding 
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No. PR-11-3238-3 

INRE: .ESTATEOF IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

) 

) 

) 

JO N. HOPPER, ) 

) 

NO.3 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

ORDER ON MOTrONS FOR SUMMARY JUDGMENT 

On the 31" day of January, 2012, came on to be heard the following matters: I) 
Plaintiff Jo N. Hopper's Motion For Partial Summary Judgment; 2) Stephen Hopper's 
and Laura Wassmer's Second Amended Motion for Partial Summary Judgment; 
JPMorgan Chase Bank, N.A.'s Response To Jo Hopper's Motion For Partial Summary 
Judgment And Stephen Hopper's And Laura Wassmer's Second Amended Motion For 
Partial Summary Judgment; and 3) various objections, written and oral, concerning the 
presentation of the above matlers. 

The Court: 

1. GRANTS Issue Nos. One, Six, and Seven, ofPlaintiffJo N. Hopper's Motion For 
Partial Summary Judgment; 

2. DEl',HES Issue Nos. Two through Five, and Eight, of Plaintiff 10 N. Hopper's 
Morlon For Partial Summary Judgment; 

3. DENIES Issues Nos. One through Five, of Stephen Hopper's and Laura 
Wassmer's Second Amended Motion for Partial Summary Judgment; 

4. DENIES all objections, written and oral, concerning the presentation of the above 
matters. 

5. DECLARES that the Independent Administrator JPMORGAN CHASE BANK, 
N.A., may distribute the Robledo Property in undivided interests, subject to the 
Homestead Right and the eXisting mortgage indebtedness, to-wit: 50% LO Jo N. 

~ EXHIBIT 
!i! If"" I T\ 
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Hopper, and 25% each to Decedent's two children, at any time, including the 
present time; 

6. DECLARES that the Independent Administrator JPMORGAN CHASE BANK, 
N.A., may require return of (some 1 community property previously distributed to 
any party, if equitable and financial circumstances warrant it; 

7. DECLARES that all such returns of distributions of property, cash, stocks. and 
what-have-you, shall be effected by the Independent Administrator exercising irs 
sole authority, which authority shall be exercised with discretion, and not 
unreasonably; 

8. DECLARES that the evidence presented in the various motions, affidavits, 
arguments of counsel, and all other material presented to the Court, indicate by a 
preponderance of the evidence that the Independent Administrator has only made 
distributions that were not "unlawful." 

SIGNED lhl' th' 18'" d" of M;:ry:/'-_--________ _ 

1/ ,,.{iiOE PRESIDING 

EOO/EOOd WdSO:EO zroz ar A~W 

/ ;1 
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INRE: ESTATEOF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

CAUSE NO. PR-1l-3238-3 

§ INTHEPROBATECOURT 
§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLASCOUNTY,TEXAS 

AFFIDAVIT OF.TO N. HOPPER REGARDING EMAIL FROM STEPHEN B. HOPPER 

STATE OF TEXAS 

COUNTY OF DALlAS 

§ 
§ 
§ 

KNOW ALL MEN BYTIlESE PRESENTS THAT: 

BEFORE ME the undersigned authority on this day personally appeared Jo N. Hopper, 

who first being duly sworn upon her oath, testified as follows: 

1. "My name is Jo N. Hopper. I am over the age of twenty-one (21) years, am fully 

competent to make this Affidavit, have personal knowledge of each of the matters or facts 

asserted herein, am competent to give testimony of each said fact set forth herein, and am under 

no legal disability which would prevent me from doing so. The statements made herein are 

based on my Own personal knowledge, and are true and correct. 

Affidavit of Jo N. Hopper Regarding Email From Stephen B. Hopper 

EXHIBIT 
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2. 'I am the Plaintiff in the above-referenced Cause. 1 received the attached email 

from Defendant Stephen B. Hopper, one of the Defendants in this Cause on June 1, 2012 at the 

time indicated on Exhibit' A' hereto. 

3. 'I know Stephen B. Hopper's email address and Stephen B. Hopper sent me the 

attached email in direct response to a prior email I sent to him. 

4. 'Exhibit' A' attached hereto, is a true and correct copy of Stephen B. Hopper's 

email to me. 

5. 'This Affidavit is attached in support of Plaintif! 10 N. Hopper's Motion to 

Modify and Reconsider the Court's May 18'" Order, Alternatively, Motion/or New Trial, and the 

factual averments herein are true and correct to my personal knowledge." 

FURTHER AFFIANT SA YETH NOT. 

( 1l! 
SUBSCRlBED AND SWORN TO BEFORE ME on this the.-i day of June, 2012, 

which certify my hand and official seal. 

,i:IL~, CHRISTOPHER DWAYNE ARCHIE 
E\.~~ i~~ MY COMMISSION EXPIRES 
\~;;, .... ~$~l May 21, 2015 

"'f"W,,"~ 

/~~~A~ 
Notary Public, State of T xas 
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From: Stephen}, ,.per <dr.hopper@me,com> 
Date: June 1,20122:46:29 PM eDT 
To: Jo Hopper <bunnyhoppe@me.com> 
Subject: Re: Update 

Jo, 

I have spent the week trying to decide how to reply to your email and given 
my prior communications with you do so with considerable trepidation. I 
must say I have. always found you a bit confusing. As I have tried to 
communicate, I have never wished conflict with you and do not wish this 
now. I have not wanted to hurt you, nor to be hurt by you. I would love a give 
and take relationship of fairness and mutual care and respect. Perhaps the 
current problem between us is the definition each of us has regarding the 
word fairness. In a fair world do you feel the Texas probate laws to be unfair? 
Do you feel that your's and Dad's sacrifices over all those years preclude an 
inheritance to his children? As you might wish for me to put myself in your 
shoes, do you try to put yours elfin mine? Perhaps you could just give me 
your idea offaimess. I might accept your point of you view regardless of my 
own. I would like a chance to grieve for my dad. Part of that grieve might 
lead to decisions regarding a dead tree. 

As to Judge Miller's decision, I suppose I must now decide whether to take it 
to the Supreme Court. Though I did not attend the hearings, I to, like you are 
capable of understanding the different views. Not really that complicated ... to 
spend ... what. .. a couple of million of dollars on? Let's see if! can summarize 
all the lawyers rhetoric. You certainly win and we even agree on the points 
that when Dad died intestate he left undivided interests, including Robledo, 
and that one can not partition the homestead. However we could win on 
appeal, given our view that the statues support the principle that once 
undivided interests enter independent administration, fair treatment must be 
given to their partition. As we have seen with Judge Miller, it could go either 
way, depending on the day. I use the word "win". As I told you, the reason we 

have spent this kind of money was to further our complaints against JP. Your 
"win" has dramatically weakened our case. What are your true reasons for 
this fight? Please let me know what you need from me in order to feel you 
were treated fairly. 

Steve 
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probate l ._~Administration § 283 

§ 280. Exempt Property Not Considered in Determining Solvency 

In ascertaining whether an estate is solvent or insolvent, the exempt property set 
apart to the surviving spouse or children, or the allowance in lieu thereof, and the family 
allowance hereinafter provided for, shall not be estimated or considered as assets of the 
estate. 

Acts 1955; 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956. Amended by Acts 1979, 66th Leg., p. 37, ch, 
24, § 10, eff. Aug. 27, 1979. 

§ 281. Exempt Property Liable for Certain Debts 

The exempt property, other than the"homestead or any allowance made in lieu 
thereof, shall be liable for the payment of Class 1 claims, but such property ,shall not be 
liable for any other debte of the estate. 

Acts,1955, 54th Lrg., p. 88, ch. 55, eff. Jan. 1, 1956. Amended by Acts 1997, 75th Leg., ch. 1302, 
§: 10, eff. Sept. 1,1997. ' 

,Cross References 
'O~der of Payment of Claims, VAT.8., Probate Code § .320. ',', 
;, Cu.;;sificatiok~f Claims Against Estates of Decedent, V.AT.S.,P;obat~ ,Codd 322. 
'," . - . ".'. . ".' .. , 

§ 282." Natllre ~fHomestead Property Immaterial,' 
"." , 

The hciiiie'stead rights· of tlie suiviviri'g spouse. andcliildrenof the' decease'd 'are the 
sitme whether the'liomestead be the separate property ofth~' decea~ed(9rpllmlnmity 
property between the surviving spouse and the decease.d, and the 're~pective Interests of 
such surviving spouse and children shallbe the same· in one case"i:u;"'in the otlier. 

Acts 1955,54thiL<;g., p.ii~, ·~h. 55" eff.Jan.'1,1956. A;,;:e~dedbyAcis li179;$6th L~g., p. 37, ch. 
Z4, §.il, eff .. Aug. 27,:1979. ,. ',,,::' ",' . ' , ." " ,- .-'. ' - ,-. 

, .' I~t~;;'ated Lega:IResearch S~~tem Refe~~~ces 
Al'inot"tiow, " 
.. Estata orfutere?t in real prop~rtyto whichahomeste~d cl~im ~ayattach; 74 AI,R2d 1l!55. , 
,..' .," '-:l;' 

§, 283. Homestead Rights afSurviving Spouse 

thedea,th oUhe husband ,or "'ife: leaving a SPQlJ.~~s~Mvi~g,thehomesteadshali 
,aescen.d and vest in like manner as other real property of the • deceased and shal/,be 
:ov'errled by the sarneJaws of descent and distribution. 

Leg., p.88, ch.,55, eff.Jan. 1,1956.Ame~9-edl>~4cts 1979, 66th Leg., p. 37, <ii,. 
27,1979. " 

Commentary' 

:~or discussion of t):ie rules governing qualification as a homestead and exemption of the 
~9;rnestead from the decedent's debts, see Commentary -un~e.r § 270. 
"The ('prob~te homeste~d>1 rights of a· surviving' spous~ 'o~ -minor children are set out. in 

§§282-285, and so these statutes should be read together. lfthe decedent is survived by his or her 
SPOUSe (or a minor child-but not an unmarried adult child; see Commentary under § 270) the 
sPOUse is entitled to occ~py the homestead as long as·he·Qr she chooses to occupy it. The surviving 
sPouse has what amounts to a life estate· determinable. When the occupancy ceases, the right 
~es. The right to occupy is independent oHitle; if the property has been devised to some other 

311 

237



§ 283 Johanson's Texas Probate Code Annotate~ 
person, such person takes title subject to the spouse's right of homestead occupancy. The property 
cannot be sold or partitioned out from under the person asserting the homestead, and the 
homestead right is not extinguished by remarriage. 

Example: Wendy dies intestate survived by Herb and by Steve, her son by a former marriage. 
The family residence, which qualifies as a homestead, is community property. Under § 45, 
Wendy's one-half interest in the residence passes by intestacy to Steve-subject to Herb's 
homestead right of exclusive occupancy as long as he chooses to use the property as his residence. 
Although Herb and Steve are tenants in common, Steve cannot bring an action to partition the co
tenancy as long as Hank asserts his homestead right. 

Example: Consider the same facts, except that after Wendy died, Herb married Teresa, and they 
resided in the homestead until Herb's,death.- Teresa now claims that she is entitled to exclusive 
occupancy of the residence as a homestead; is she right? The answer is no. Herb's exclusive, right 
of occupancy died with Herb. Steve's cotenancy rights of partition and occupancy wer.e in abeyance 
only for as long-'as Herb was asserting his homestead'right. Teresa· does have a homestead'right, 
but it extends only to Herb's undivided one·half interest in the property, which does not entitle 
Teresa to exclusive possession. See § 285. 
Th~ fact ,that the sU:~viving spouse owned a house in which 'he could live":ao~s not 'p;ec~ude 

assertion of the homestead right of occupancy, even though the spouse claimed that 'hous~·as a 
homestead for property tax purposes. Hunter u. Clark, 687 S. W.2d 811 (Tex. App.-Sa.n Antonio 
1985, no writ). Also, the fact that a divorce action was pending when the husband died did not 
affect his wife,'s entitlement to a homestead or an .allowance in lieu tllex~?~ qaope,r v. 9qoper.~ :,168 
S. W.2d 686 (Tex. Cia. App.--Gtilueston. 1943, no writ). But if the decedent's ~state included a 
homestead, the survivillg spouse Cannot decline to assert 1ier homestead right and insteiid 'take an 
allowance in lieu of homestead under § 283. In effect, an allowance in lieu of homestead is 
available only for apartment dwellers; ." .... , ' .' .' 

,If, the _occ~pancy. right is, not claimed, by the surviving spouse, or if there is no surviving spouse, 
the minor children· din: cirum :it. The children's, homestead right '()f occUpancY, termi:n~tes when 
theyarerno lbrtgei>m:ihors.' ' ',', " -:.,' '",' . : ", < ,:"'; "',," 

.. . ". '",) :-. -'" 

The homestead 'right,,,of occupancy '(contains every_ element of a lif~, estate, ani is the~efore' at 
least in the il'atUre' of',: 'Jegallife estate, or, in citherwoids, 'a life estate 'creat!"d 'byoperatioD' ~f 
law." The surViving spouse who exercises her right to occupy the homestead-'iS chargeable' wit):{ 
expenses of upkeep of the property but is not entitled to reimbursement for improvements. 
Sargeant u. Sargeant; 19 cS. W.2d 382., (l'ex. Cia. App.1928; no: writ), ,:file' 'spouse is liable for 
payment of all property taxes and mortgage interest, but responsibility for payment ofc;asualty 
insurance premivms and mortgage pril1cipal payments is on the holder .of the underlyhii title.lf 
the homestead· was the decedent's separate property and be devised the homestead'to·his brother, 
the brother would have to pay the insurance premiums and mortgage principal ·paYDlents. Hill v. 
Hill, 623 S.W.2d 779 (Tex. App.-Amarillo 1981, U!rit refd n.r;e.)Af the home,stead ·Vi(as communi; 
ty propertY~ and the decedellt devised his community interest in the homestead to his brother, the 
surviving sp'otiSe 'and: brother-each ,would'· have to . pay on'e-h3lf of- the ·insutance~premiutns- and 
rnortgage'principal,paynients·:'., ;' , ' /' '.! ,~ " ". ': ;', ,~", .. ') 

Example: Harold, who is single, executes '3. --will that devises/his 'house':(which qualifies as"n 
homestead) to his f$,ist~r ::;;ue. Two years later. Harold marries 30-year-old Winona. and thre,e years 
later Harold 'dies withOut changing'his will; he is survived by Winona and·Sue~ Legal ~itIe to the 
house passes under the will to Sue, who holds fee simple title-subjeCt to Winona's- prbbate' 
homestead right of occupancy. As legal owner, Sue must pay casualty insurance premiums and 
mortgage principal payments (and Winona is only 33 years old!) As homestead occupant, Winona 
must pay real property taxes and mortgage interest payments. 

Widow's election 

"[T)he statute apparently does ;'ot contemplate that the survivor's rights in the homestaadwill 
be defeated merely by title descending and vesting in another person. An examination of the cases, 
however, reveals that an attempt by' the decedent to make a testamentary disposition 6f the 
underlying property may terminate the homestead right.". Although the cases apparently 
recognize the principle that the surviving spouse is faced with an election between the provisions 
of the will and her homestead rights only when the'testator clearly intends that the survivor is not 
to enjoy both; it is impossible to predict with certainty when it will be held, that the testator 
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CAUSE NO. PR-Il-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ IN THE PROBATE COURT 
§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

ORDER RE: MOTIONS TO MODIFY AND RECONSIDER COURT'S 
MAY IS, 2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT, 

AND, GRANTING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

On April 13, 2012, the Court heard PlaintijJJo N. Hopper's Motion to Modify the Court's 

February 14, 2012 Order on the Motions for Summary Judgment, and, Alternatively,for New Trial, 

Per TR.C.P., Rule 329b (the "Hopper First Motion"), and Stephen B. Hopper's and Laura S. 

Wassmer's Motion for New Trial, Reconsideration, Clarification, and Modification (the 

"Stepchildren's First Motion"). After considering the Hopper First Motion and the Stepchildren's 

First Motion, and the argument of counsel, the Court first found and ordered on April 25, 2012 that 

its prior Order ofF ebruary 14,2012 be vacated and be held "null", then, thereafter the Court granted 

ORDER RE: MOTIONS TO MODIFY AND RECONSIDER COURT'S 
MAY 18,2012 ORDER ON MOTIONS FOR SUMMARY JUDGMENT, AND, 
GRANTING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT Page 1 

EXHIBIT 
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new relief per its "Order On Motions For Summary Judgment", signed on May 18, 2012 (the 

"Order"). The same parties now having again each respectively moved to modifY and reconsider that 

Order of May 18th
, the Court now further finds that the current Plaintiff Jo N Hopper's Motion To 

ModifY And Reconsider The Court's May 18th Order, or Alternatively, Motion For New Trial, etc., 

(filed June 18,2012) (the "Hopper Second Motion") is well taken, together with the prior-filed 

Plaintiff Jo N Hopper's Motionfor Partial Summary Judgment (the "Hopper MSJ') and both should 

be GRANTED in all respects, and that the Stepchildren's Second Amended Motion For Partial 

Summary Judgment and various Motions to ModifY and Reconsider (including their latest Motion To 

ModifY, etc., filed June 15,2012) be in all things DENIED; IT IS THEREFORE, 

ORDERED, ADJUDGED AND DECREED that Plaintiff Jo N Hopper's Motion for 

Pgrtial Summary Judgment ("Hopper MS.!') and the current Hopper Second Motion, of June 18, 

2012, are Granted in all respects, and, Stephen Hopper's and Laura Wassmer's Second Amended 

Motion for Partial Judgment and the Stepchildren's various Motions on file are all Denied. 

Accordingly, the Court Grants, makes and enters the following Declarations (and Orders) in favor of 

PlaintiffJo N. Hopper in relation to the Grant hereby of both the Hopper Second Motion, (filed June 

18,2012) and the Hopper MSJ: 

1. The residence of both the decedent Max D. Hopper (the "Decedent") and Jo N. Hopper 
("Surviving Spouse"), located at 9 Robledo Drive, Dallas Texas (the "Robledo Property"), was, 
during their marriage, the community property of the Decedent and Jo N. Hopper, the Decedent's 
now-Surviving Spouse. 

2. That immediately upon the Decedent's death, Jo N. Hopper retained and was fully vested in 
the fee simple title to her undivided one-half interest in and to the Robledo Property, and Decedent's 
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undivided one-half interest in and to the Robledo Property passed respectively in undivided shares of 
y,. each, to his children, Stephen B. Hopper and Laura S. Wassmer ("Decedent's Children") through 
the laws of descent and distribution, without administration. 

3. 10 N. Hopper has at all times from and after the death of Decedent, elected to maintain the 
Robledo Property as her Constitutional Homestead, and she has the sole and exclusive right of use, 
occupancy and possession of the Robledo Property. The Decedent's Children's undivided interest in 
the Robledo Property is subject to 10 N. Hopper's exclusive right of use, occupancy and possession 
of the Robledo Property as her Constitutional Homestead .. 

4. The Robledo Property, 10 N. Hopper's Constitutional Homestead, is not subject to 
administration by this Court or JP Morgan Chase Bank, N.A., as Independent Administrator (the 
"IA") of the Estate of Max D. Hopper, and no party may be granted a partition of the Robledo 
Property, absent 10 N. Hopper's consent, so long as she maintains it as her Constitutional Homestead 
and does not affirmatively abandon it. 

5. The IA shall not make or charge against Jo N. Hopper's share of any assets, ifany, now being 
or previously, administered by the lA, any value attributable to the Decedent's Children's undivided 
one-half fee interest in the Robledo Property, and any tangible personal property in connection 
therewith, as to the Plaintiff s Homestead. 

6. The IA shall not attempt to recover, or recover, now or hereafter, against any assets 
previously administered by the IA and released or otherwise transferred to JoN. Hopper, to account 
for any value attributable to the Decedent's Children's respective undivided fee interest in the 
Robledo Property. 

7. The IA shall make and file in the Deed Records of Dallas County, Texas, Deeds to the 
Robledo Property in undivided interests, subject to Jo N. Hopper's Homestead in and at the Robledo 
Property, as follows: 50% to Jo N. Hopper, 25% to Stephen B. Hopper and 25% to Laura S. 
Wassmer and shall file and record such Deeds within five (5) days ofthe signature of this Order. 

8. Jo N. Hopper has not requested the Court to partition the former community property 
between the Estate of Max D. Hopper and Jo N. Hopper, including the Robledo Property and her 
Homestead. 

Signed this _ day of _____ , 2012. 

The Hon. Judge Michael E. Miller 
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MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 
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Defendants. § DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S MOTION TO SEVER 
SUBJECT TO PLAINTIFF JO N. HOPPER'S MOTION TO MODIFY 

AND RECONSIDER THE COURT'S MAY 18TH ORDER, OR ALTERNATIVELY, 
MOTION FOR NEW TRIAL 

COMES NOW, Jo N. Hopper ("Mrs. Hopper" or "Plaintiff') and files this Plaintiff Jo N 

Hopper's Motion to Sever Subject to Plaintiff Jo N Hopper's Motion To Modify and Reconsider 

The Court's May 18th Order, or Alternatively, Motion Jar New Trial, , and in support thereof 

respectfully shows the Court the following: 

1. 

1. The Court's Order of May 18, 2012, entitled "Order on Motions For Summary 

Judgment" (the Order") granted Plaintiffs Motion for Partial Summary Judgment ("Plaintiffs 

MSJ") in part and denied in its entirety Defendants Stephen Hopper and Laura Wassmer's 

Second Amended Motion for Partial Summary Judgment ("Defendants' Second Amended 

MSJ"). 

PLAINTIFF JO N. HOPPER'S MOTION TO SEVER SUBJECT TO PLAINTIFF 
JO N. HOPPER'S MOTION TO MODIFY AND RECONSIDER THE COURT'S 
MAY 18TH ORDER, OR ALTERNATIVELY, MOTION FOR NEW TRIAL 
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2. Plaintiff's claims are set forth in her Plaintiff's First Amended Original Petition 

For: Declaratory Judgment, Breach of Contract, Breach of Fiduciary Duty, Fraud, et al., For 

Removal of Independent Administrator, and, Jury Demand (the "Petition"). Plaintiff sought her 

Plaintiff's MSJ on certain of those claims and issues set out in her Petition. Plaintiff is further 

seeking a Motion to Modify and Reconsider the Court's May 18th Order, or Alternatively, 

Motion for New Trial (hereinafter the "Motion To Modify") filed of even date herewith and this 

Motion to Sever is subject thereto. 

3. In her Motion To Modify, Plaintiff requests that the Court modifY, alter and/or 

vacate certain rulings set forth in the Order, or alternatively grant Plaintiff a new trial. The 

Court's ruling(s) on this Motion To Modify necessarily impact the issues remaining. Pursuant to 

Texas Rule of Civil Procedure 41 and subject to the relief set forth in the Motion To ModifY (to 

the extent same is granted or denied, in whole or in part), Plaintiff, if all relief is not granted to 

Plaintiff, requests that the Court sever from the rest of this suit, and assign a new cause number 

to, the issues/claims that were presented for summary judgment in the parties' respective MSJ's 

and/or addressed, directly or by implication, in the Court's May 18,2012 Order and which were 

not upheld by the Court in Plaintiff's favor. See Tex. R. Civ. P. 41 ("Any claim against a party 

may be severed and proceeded with separately"). 

4. All claims adjudicated either against, or not in favor of, Plaintiff, are properly 

severable. 

5. These severable claims are the subject of the MSJ's and/or the Court's Order of 

May 18, 2012. A severance would allow the Order (and also related Late-Filing Order based on 

Defendants Stepchildrens' Motion To Allow [see Plaintiff's Motion to Modify]), or Order as it 

may be modified to be appealed. See, e.g., Cherokee Water Co. v. Forderhause, 641 S.W.2d 
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522,525 (Tex. 1982); Pilgrim Enters. v. Maryland Cas. Co., 24 S.W.3d 488, 491-92 (Tex. App. 

- Houston [151 Dist.] 2000, no pet.). 

6. Subject to the outcome of the Motion To Modify, the Court should grant this 

Motion to Sever because the rulings in the Court's Order directly impact the rest of the Estate's 

administration, including as to whether the delivery and distribution of assets under 

administration should be through partition or as undivided interests, an obviously critical aspect 

of the Estate's administration. 

7. Granting this Motion to Sever will do justice, avoid prejudice, and will be more 

convenient for the parties and the Court because critical issues in this case could then be readily 

appealed, which would allow for the proper resolution of these issues and the rest of the case. 

See, e.g., Duenez, 237 S.W.3d at 593; Guaranty Fed. Sav. Bank, 793 S.W.2d at 658. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that, subject to the Motion 

To Allow, that this Motion To Sever be in all respects granted as to all issues and claims 

adjudicated either against, or not in favor of, Plaintiff and that severance be had thereupon and as 

to all related orders, and for such other and further relief for Plaintiff consonant with the interest 

of justice. 

ERHARD & JENNINGS 
a Professional Corporation 
1601 Elm Street 
Suite 4242 
Dallas, Texas 75201-3509 
(214) 720-4001 
(214) 871-16 5 (Facsimile) 

By: 

PLAINTIFF JO N. HOPPER'S MOTION TO SEVER SUBJECT TO PLAIN FF 
JO N. HOPPER'S MOTION TO MODIFY AND RECONSIDER THE COURT'S 
MA Y 18TH ORDER, OR ALTERNATIVELY, MOTION FOR NEW TRIAL 

052~000730 
Page 3 

244



Kenneth B. Tomlinson 
State Bar No. 20123100 

And 

THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

BYM~_JLc (~) 
State Bar No. 08267500 
Janet P. Strong 
State Bar No. 19415020 

And 

THOMPSON, COE, COUSINS & IRONS, LLP 
Plaza of the Americas 
Twenty-Fifth Floor 
Dallas, Texas 75201 
(214) 871-8200 
FAX: (214) 871-8209 

By: Mi!2)-~.~ Y ~ 
State Bar No. 24003215 

ATTORNEYS FOR JO N. HOPPER, 
PLAINTIFF 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document 
was served via hand delivery to: counsel for both the Independent Administrator and Bank, 
Thomas H. Cantril! and John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, 
Dallas, Texas 75202, and to Defendants Stephen Hopper and Laura Wassmer, via their counsel 
of record, Mark Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 
Quorum Drive, Suite 500, Dallas, Texas 75254, on the /i;i':day of June, 2012. 
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IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

,0 N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

NO.3 

DALLASCOUNT~TEXAS 

MOTION FOR PARTITION AND DISTRIBUTION PURSUANT TO 
TEXAS PROBATE CODE SECTION 149B 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COME STEPHEN B. HOPPER and LAURA S. WASSMER ("Movants"), the 

children of the Deceased, Max D. Hopper, in the above-referenced Estate and file this 

Motion for Partition and Distribution Pursuant to Texas Probate Code Section 149B, 

and in support of such motion would respectfully show the following: 

I. 

ARGUMENT 

1. On June 14, 2010, this Court appointed JPMorgan Chase Bank, N.A. 
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("JPMC") as Temporary Administrator of the Estate. Letters of Administration were 

issued to JPMC on June 14, 2010 according to JPMC's Final Account of the 

Temporary Administration. Thereafter, on June 30, 2010, JPMC was appointed as 

the permanent Administrator of the Estate, and Letters of Administration were 

issued that day. 

2. Two years have passed since the appointment of jPMC as an 

Administrator of the Estate. 

3. Pursuant to Texas Probate Code Section 149B, Movants request an 

accounting and distribution of the Estate. Section 149B requires that such 

distribution be by a partition under Section 380 et seq. of the Probate Code, and 

Movants request that a Section 380 et seq. partition occur. 

4. Texas Probate Code Section 149B provides: 

(a) In addition to or in lieu of the right to an accounting provided by 
Section 149A of this code, at any time after the expiration of two years 
from the date the court clerk first issues letters testamentary or of 
administration to any personal representative of an estate, a person 
interested in the estate then subject to independent administration 
may petition the county court, as that term is defined by Section 3 of 
this code, for an accounting and distribution. The court may order an 
accounting to be made with the court by the independent executor at 
such time as the court deems proper. The accounting shall include the 
information that the court deems necessary to determine whether any 
part of the estate should be distributed. 

(b) On receipt of the accounting and, after notice to the independent 
executor and a hearing, unless the court finds a continued necessity for 
administration of the estate, the court shall order its distribution by the 
independent executor to the persons entitled to the property. If the 
court finds there is a continued necessity for administration of the 
estate, the court shall order the distribution of any portion of the estate 
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that the court finds should not be subject to further administration by 
the independent executor, If any portion of the estate that is ordered to 
be distributed is incapable of distribution without prior partition or 
sale, the court shall order partition and distribution, or sale, in the 
manner provided for the partition and distribution of property 
incapable of division in estates administered under the direction of the 
county court. 

(c) If all the property in the estate is ordered distributed by the 
executor and the estate is fully administered, the court also may order 
the independent executor to file a final account with the court and may 
enter an order closing the administration and terminating the power of 
the independent executor to act as executor, 

S, As set forth above, Texas Probate Code Section 149B(b) provides that if 

any portion of the estate that is ordered to be distributed is incapable of distribution 

without prior partition or sale, the court shall order partition and distribution, or 

sale, in the manner provided for the partition and distribution of property incapable 

of division in estates administered under the direction of the county court, 

6, If Administrators could distribute property in undivided interests, then 

there would never be "property incapable of distribution without prior partition or 

sale," as property could always be deeded as undivided interests on a. piece of paper, 

Section 149B(b) of the Probate Code would have no meaning-an interpretation 

that is impermissible under the rules of statutory construction. 

7. Therefore, the Court must follow the partition and sale procedures of 

Texas Probate Code Sections 380 et seq. and order the partition and distribution, or 

sale, of the Estate assets, as provided in Section 380 et seq. 

8, In this case, the Administrator improperly partitioned and distributed 
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assets without a statutory partition process (TEX. PROB. CODE §150; §380 et seq.), 

leaving the Estate in a situation where the Administrator has not retained enough 

assets to complete a proper partition and distribution of the remaining Estate 

assets. Therefore, as part of the proper partition and distribution of the Estate, a 

portion of previously distributed assets need to be part of the partition and 

distribution process. 

II. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Stephen B. Hopper and Laura S. 

Wassmer request the following: 

1. That the Court require the Independent Administrator to provide an 

accounting of the Estate administration to date; 

2. That the Court order a partition and distribution in accordance with 

Texas Probate Code Sections 149B and 380 et seq., including Estate 

assets previously distributed prematurely, to the extent necessary to 

effect a proper partition and distribution under Section 380 et seq.; and 

3. That the Court grant Movants such other and further relief, both 

general and special, at law or in equity, to which they may show 

themselves to be justly entitled and for which they will ever pray. 
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Respectfully submitted, 

GLAST, PHILLIPS & MURRAY, P.C. 

By: (----=-~~-
-.--'~ ~ 

MARIfc. NOCH 
State Bar No. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARY STOLBACH 
State Bar No. 19277700 

GLAST, PHILLIPS & MURRAY, P.C. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 
STANLEY M. JOHANSON 
State Bar No. 10670800 
STANLEY M. JOHANSON, P,C. 
727 East Dean Keeton Street 
Austin, TX 78705-3299 
Tel: 512-232-1270 
Fax: 512-471-6988 

ATTORNEYS FOR STEPHEN B. HOPPER 
AND LAURA S. WASSMER 
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CERTIFICATE OF SERVICE 

The undersigned certifies that on the 2d!lFday of June, 2012, a true and 
correct copy of the above and foregoing document was sent by hand delivery and by 
email and/or certified mail, return receipt requested, (as indicated below) to the 
following: 

Mr. Thomas H. Cantrill (By hand delivery and email) 
Mr. john C. Eichman (By hand delivery and email) 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. james Albert jennings (By CMRRR and by email) 
Erhard & jennings, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham (By CMRRR and by email) 
Ms. janet P. Strong 
The Graham Law Firm, P.c. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

~~ Mar . noch 

A hearing on the above and foregoing Motion has been set for the __ day of 

________ -', 2012, at ____ .m. in the courtroom of the Probate 

Court No.3 of Dallas County. 

JUDGE PRESIDING 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 
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Rled 

b 
12 June 22 P4:37 
John Warren 
County Clerk 
Dallas County 

IN THE PROBATE COURT 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED CROSS CLAIM 

STEPHEN HOPPER and LAURA WASSMER (collectively the "Heirs") file this First 

Amended Cross Claim against JPMorgan Chase Bank, N.A. and in support therefore would 

respectfully show the Court as follows: 

I. 

DISCOVERY CONTROL PLAN 

I. Discovery is intended to be conducted under a Level 3 Discovery Control Plan 

pursuant to Texas Rule of Civil Procedure 190.4. 
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II. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this matter pursuant to Texas Probate Code 

Section 4( c) because it involves probate proceedings. 

3. Venue is proper in Dallas County, Texas, because this action is related to the 

probate proceedings of the Estate of Max D. Hopper, Deceased, pending in this statutory probate 

court. 

m. 

PARTIES 

4. Counter/Cross Claimant Dr. Stephen Hopper ("Dr. Hopper") is Decedent's son 

and an heir of the Estate. Dr. Hopper resides at 501 NW 41" Street, Oklahoma City, Oklahoma 

73118. 

5. Counter/Cross Claimant Laura Wassmer ("Mrs. Wassmer") is Decedent's 

daughter and is an heir of the Estate. Ms. Wassmer resides at 8005 Roe Avenue, Prairie Vi1!age, 

Kansas 66208. 

6. Petitioners Stephen Hopper and Laura Wassmer are hereafter collectively referred 

to as the "Heirs." 

7. Respondent Jo N. Hopper ("Mrs. Hopper") is the surviving spouse of Decedent. 

Mrs. Hopper resides at 9 Robledo Drive, Dallas, Texas 75230. There is no need for service of 

process because Mrs. Hopper has entered an appearance in this matter and is represented by legal 

counsel. TEX. PROB. CODE §34. 

8. Respondent JPMorgan Chase Bank, N.A. (the "Bank" Or "Independent 

Administrator") is the Independent Administrator of the Estate. There is no need for service of 
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process because the Bank has entered an appearance in this matter and is represented by legal 

counsel. TEX. PROB. CODE §34. 

9. The above-referenced parties are collectively referred to herein as the "Parties." 

IV. 

FACTS 

A. Max D. Hopper Died IntEstate, and JPMorgan Chase Bank, N.A. Was Appointed 

As Independent Administrator. 

10. Max D. Hopper ("Decedent") died on January 25, 2010, intEstate. He was 

survived by his second wife, Mrs. Hopper and by his children from his first marriage, Dr. Dr. 

Hopper and Mrs. Wassmer (Dr. Hopper and Mrs. Wassmer are referred to together as "the 

Heirs"). 

11. The Estate subject to administration (the "Hopper Estate" or the "Estate") was 

approximately $25 million, and was mostly community property subject to Estate administration 

under Texas Probate Code ("TPC" or "Code") Section 177. (All section references below are to 

the TPC, unless otherwise indicated.) The Bank was appointed Independent Administrator of 

Decedent's Estate pursuant to TPC Section l45(e). 

12. Under Texas intestacy law, "Decedent's Estate", includes both his separate 

property and his one-half interest in the community property, the latter of which passes to Dr. 

Hopper and Mrs. Wassmer, equally. TEX. PROB. CODE §45. Mrs. Hopper will receive her one

half interest in the community property Estate. The Inventory, Appraisement, and List of Claims 

states that the Decedent's separate property and the Hoppers' full community property Estate is 

worth more than 25,000,000 (of which a very small amount is Decedent's separate property). 
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B. The Bank's Contract to Serve As Independent Administrator. 

13. On April 15,2010, the Bank set forth the contractual financial terms upon which 

it would serve as Independent Administrator of the Estate, A copy of such contract is attached 

hereto as Exhibit A and is incorporated herein by reference (the "Contract"). 

14. The Contract is addressed to Jo N. Hopper and the Heirs and includes an "Estate 

Settlement Services Fee Schedule - Texas." See Exhibit A attached hereto. In that Fee 

Schedule, the Bank represents that its fees would cover the Estate administration, except for 

limited "Additional fees" for "Tax services," "Alternative asset management," and "Litigation 

regarding account assets," See id 

15. Despite the Contract and the representations therein, the Bank has heavily 

involved outside legal counsel to conduct many Estate administration matters that the Bank itself 

should have performed as part of its standard fiduciary fee. The Bank has passed on those 

significant expenses to the Estate. 

16. The Bank entered into the Contract by representing that it had a higher level of 

expertise than it does. 

17. As Independent Administrator, the Bank is responsible for and has taken under 

administration the Decedent's separate property and the entire community property Estate of the 

Decedent and Mrs. Hopper. See TEx, PROB. CODE 177, Pursuant to Texas intestacy law, the 

Heirs are entitled to receive the Decedent's interest in all community property and an interest in 

the Decedent's separate property. 
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18. However, the Bank has taken the position that the. entire Estate administration fee 

should be charged only to the Heirs, rather than also to Mrs. Hopper for the Estate administration 

that is attributable to Mrs. Hopper's interest in the Estate. The Heirs agreed to no such allocation 

of fiduciary fees and expenses, and the Contract says nothing to this effect. 

C. The Bank Failed To Marshall, Collect, and Safeguard Estate Assets. 

19. To this day, two years into the Estate administration, the Bank has failed to 

marshal, collect, and safeguard all Estate assets. Some of the assets may never be known to the 

Heirs due to the Bank failing to undertake this most fundamental, important aspect of its 

responsibilities as Independent Administrator. 

20. Among the Bank's failure to marshal, collect, and safeguard assets includes the 

Bank's failure to collect, review, and safeguard Decedent's personal and business records

records that Mrs. Hopper has now had full, unfettered access to for two years. An example of 

the problems caused by this include the expiration of the Estate's right to exercise stock options 

with respect to the Estate's ownership interest in lamcracker stock--even after the Heirs 

informed the Bank of the need to pursue this asset. Only through the fortunate mercy of 

lamcracker was the Estate able to exercise the expired rights. 

21. Another example of the problems caused by the Bank's failure to collect the 

Estate records is the protracted battles that have ensued in this Court to finally obtain the 

Decedent's and Bank's accountant's records, at the insistence of the Heirs. Proper management 

by the Bank would have prevented this dispute altogether. 
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22. Mrs. Hopper was able to access one or more safe deposit boxes without Bank 

oversight and safeguarding. Mrs. Hopper has had access to storage units and warehouses of 

Decedent's information and assets without Bank oversight and safeguarding. The Bank also 

allowed Mrs. Hopper to dictate how various appraisals would be conducted. 

23. As a result of this lack of due diligence and failure to perform its duties, the Bank 

and Heirs do not currently, and may never have, a definitive understanding of the full scope and 

value of Decedent's assets. 

24. Throughout the Estate administration the Heirs have asked the Bank about various 

aspects of the Estate administration, and the Bank repeatedly informed the Heirs that it was 

properly administering the Estate. 

D. The Bank Filed An Incorrect Inventory. 

25. The Bank failed to act with due diligence in marshaling, collecting, safeguarding, 

and appraising Estate assets. As a result, the Bank filed an incorrect Inventory, Appraisement, 

and List of Claims (the "Inventory")-after three extensions of time. Even after the Inventory 

was filed, the Bank's legal counsel declared that it was still "a work in progress." As such, the 

Bank incorrectly swore that the Inventory was indeed final and correct. 

26. Because of the haphazard manner in which the Bank has treated the Estate assets, 

there are still questions that have gone unanswered as to the full contents and value of the Estate. 

An example is that various stocks and stock options that the Decedent owned are valued "based 

on estimate of company representative." A more biased valuation might not be possible. 
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27. The Bank has yet to fully and properly determine the fulJ scope of Decedent's 

separate and community property (as opposed to Mrs. Hopper's separate property or any 

unidentified Estate assets). This includes, for example, artwork, household furnishings, wine, 

bank accounts, and other items. 

28. The Bank failed to include various items on the Inventory, including, for example, 

stock ownership, various accessories, books, electronics, furniture and business entities 

(including Flying Needles and Max Hopper & Associates). 

29. As a result of the above actions and inactions regarding the Inventory, the Heirs 

filed objections to the Inventory in this Court and incorporate herein by reference such objections 

(and all amendments and supplements thereto on fie with the Court now or hereafter), as if set 

forth verbatim herein. The Heirs further incorporate herein by reference their Interrogatory 

responses in this matter with respect to the Inventory as if set forth verbatim herein. 

E. The Bank Failed to Give Notice to the Secured Creditor for the House Mortgage. 

30. Pursuant to Texas Probate Code Section 295, the Bank was required to provide 

statutory notice to the secured creditor for the $1.2 million mortgage on Decedent's house, 

located at 9 Robledo Drive, Dallas, Texas 75230 ("Robledo"). Not until this error was called to 

the Bank's attention did the Bank, much later, finally issue such notice to the creditor. 

F. The Bank Failed to Timely Address Tax Filings. 

31. The Bank was required to file the Estate's Income Tax Return for 2010, Form 

1041 no later than October 15,2011, assuming a timely extension was obtained. Such form 

requires that the Bank properly report the Estate's income and report to the Heirs their share of 

the income by issuing Schedule K-Is to each of them. However, the Bank did not timely issue 

Schedule K-ls to the Heirs for either their 2010 or 2011 tax years so that they could correctly 
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report or estimate, respectively, their income on their personal federal income tax returns. This 

failure on the part of the Bank subjects the Heirs to potential penalties and interest for failing to 

accurately report their personal income. 

32. The Bank was required to file the Decedent's Form 8939 by January 17,2012, 

whereby basis is allocated among the Decedent's assets. Despite the Heirs having requested 

basis information from the Bank for months on end, the Heirs did not receive such information 

until a matter of weeks before the filing deadline. Even then, much input from the Heirs' legal 

counsel was necessary to correct various Bank errors in determining and allocating basis 

correctly. 

33. Because the Bank has taken too long to administer the Estate, and has made 

severe errors in its administration, basis was allocated only to the assets for which the Heirs and 

Mrs. Hopper could agree as of the date of the filing were assets of the Estate (rather than Mrs. 

Hopper's separate property). Because the Estate has not yet undergone the Section 150 partition 

due to the Bank's delay in properly instituting such proceeding, it is unknown which assets will 

be distributed to the Heirs and which to Mrs. Hopper. As a result, basis mayor may not have 

been allocated in a manner that will have a fair outcome to the Heirs. 
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G. The Bank has Breached and Continues to Breach its Fiduciary Duties to the Heirs 

and has Defrauded them. 

34. The Bank has failed to follow the Bank's clear duties under Texas law regarding 

the proper administration of the Hopper Estate. It fraudulently caused the Heirs to agree to it as 

the Administrator and thereafter continued its wrongful conduct. It has breached duties of 

loyalty, candor, impartiality and full disclosure, and it has not acted with good faith, fairness and 

honesty. It advertised and promoted to the public at large and the Heirs in particular that it had 

special expertise in the area of administering large intestate estates. Intending others, including 

the Heirs, to believe its falsely promoted expertise, it then intentionally and/or negligently misled 

the Heirs by material false statements, that it knew or should have known were false and/or it 

failed to disclose, when it had a duty to disclose, material infonnation to the Heirs and such 

mUltiple false statements and/or omissions, both before, during and after the Bank's 

appointment, were intended to and in fact did cause the Heirs to do, at least, the following, all to 

their financial damage: 

a. Not question the Bank's abilities, experience and or intentions as to how to 

distribute the entire Estate and not consider any competitor of the Bank, 

b. Agree to the Bank's appointment as Independent Administrator, 

c. Not, instead, seek the appointment of a Dependent Administrator, 

d. Not exercise their rights to seek removal of the Bank, 

e. Request and accept divided interest distributions of liquid assets from the 

Estate, 

f. Not earlier seek the proper and lawful partition of the Estate. 
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35. The Bank's material omissions of facts to the Heirs included, but are not limited 

to the following: 

a. That the Bank and its employees that it intended to and later did assign to 

handle this Estate did not have expertise in administering large intestate 

Estates. 

b. That the outside lawyers that it intended to and later did engage to handle this 

Estate did not have expertise in administering large intestate Estates. 

c. That the Bank and its employees that it intended to and later did assign to 

handle this Estate had no experience with, or knowledge of their ability to, 

seek partition under Section 150 of the Code. 

d. That the outside lawyers that it intended to and later did engage to handle this 

Estate had no experience in or knowledge of the ability to seek partition under 

Section 150 of the Code. 

e. That the Heirs had a legal right to elect to have the entire Estate partitioned 

according to Texas Law. 

f. That the primary lawyer that the Bank intended to and later did engage to 

handle this Estate had a prior professional and personal relationship with 10 

Hopper. 

g. That the primary lawyer that the Bank intended to and later did engage to 

handle this Estate had previously been requested by Mrs. Hopper to represent 

her personally in this very matter. 
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h. That the Bank had secretly agreed with Mrs. Hopper to give her favorable 

financial treatment. I 

I. That the Bank intended to have outside lawyers do many of the administrative 

duties (as opposed to oversight duties) and charge the Heirs additional fees in 

order to increase the Bank's profits. 

j. That the Bank could have sought partition under the Texas Probate Code. 

k. That if the Bank did seek such partition, the Heirs would have substantially 

different and fairer financial treatment than that received and in all probability 

achieve better financial consequences because of the law's impartial treatment 

of heirs in a partition process. 

j. That any distributions that the Heirs would accept or request2 would later: 

i. Impair the ability of the Bank to properly partition the Estate, 

ii. Be used against them by the Bank in arguing that the Heirs had 

"waived" their rights to partition, 

iii. Give advantage to Mrs. Hopper at considerable financial harm to the 

Heirs, by providing "cover" to the Bank's unreasonable decision to 

distribute undivided interests in the home on Robledo Drive to the 

Heirs, instead of seeking a partition under Section 150. 

I. That the Bank would oppose seeking partition under Texas law. 

36. The Bank's false statements included, but are not limited to: 

1 The Bank secretly promised Mrs. Hopper that she would not be charged for management of her "share" of the 
community Estate. Instead, the Heirs would be charged all such costs. This "secret deal" between the fiduciary and 
one of the benefiCiaries was not disclosed to the other two beneficiaries - the Heirs. 
2 The Bank failed to inform the Heirs of their rights, options and the consequences of their requests and receipt of 
distributions and therefore, as a matter of law, the Heirs did not and could not" consent" to same. Had they been 
properly informed, they would not have requested or accepted such distributions and would have taken legal 
action at that time to protect their Interests. 
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, Aside from litigation. 

i. That it had exp!(rtise in handling "Estates of all sizes and types

professionally and impartially." 

ii. The services in which it falsely claimed it had expertise included 

I. "Locating financial records", 

2. "Gathering estate assets", 

3. "Safeguarding property", 

4. "Making decisions about tax deductions, asset valuations and 

distributions", 

5. "Managing and preserving assets", 

6. "Filing required estate and income tax returns", 

7. "Preparing necessary inventory or court accounting", and 

8. Remaining impartial to determine what to distribute to 

beneticiaries ... based on specifications in ... state laws". 

iii. That it would price its services on the "market value of all assets 

included on the federal estate tax return". 

iv. That it would provide "cost-effective" service. 

v. That it would only charge "Additional fees" for "Tax services, 

Alternative asset management and Litigation regarding account 

assets". 

vi. That attorney fees would be additionally charged but only with regard 

to 'overseeing' legal matters. 3 
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37. On June 5, 2012, Susan H. Novak, Vice President of the Bank sent a letter to the 

Heirs infonning them of the Bank's long intended decision to hllnn the Heirs by issuing to them 

ownership interests in the home that Mrs. Hopper will live in with full control for the foreseeable 

future. A true and correct copy of this letter is attached hereto, marked as Exhibit B, and is 

incorporated herein. The Heirs will be harmed because they will be required to incur expense for 

mortgage principal and insurance and may have additional liabilities related to real Estate 

ownership and they will have an illiquid asset worth hundreds of thousands of dollars with which 

they can do nothing. The Bank well knows that the Heirs contest the Bank's right to force the 

Robledo undivided interest onto them, that they object to receiving any such interest instead of 

the assets to which they would otherwise have rights under the partition statutes and that they 

will suffer substantial financial harm. The Bank also well knows that such a distribution gives a 

substantial financial windfall to their customer, Mrs. Hopper. The Bank now continues its efforts 

to give her the financial advantages of their previously agreed secret deal. 

38. Evidence of intentional favorable treatment of Mrs. Hopper includes but is not 

limited to the following: 

a. The Bank promised her a "free ride" for the management of her part of the 

Estate and agreed to saddle the Heir's with the cost of ALL of their fiduciary 

administration efforts .. 

b. Knowing of the strained relationship between Mrs. Hopper and the Heirs 4: 

i. The Bank allowed Mrs. Hopper complete and exclusive access to and 

control over critical Estate records and assets for months after they 

were apPOinted. 

4 This is obvious when she directs her counsel in formal pleadings and arguments In this case to disrespectfully and 
Incorrectly refer to the Heirs· Max Hopper's children· as the "stepchildren". 

STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED CROSS CLAIM PAGE 13 

265



ii. The Bank allowed Mrs. Hopper to control the asset appraisal process 

in at least the following ways: 

1. Causing the expensive home furniture appraisals to be 

conducted over two separate days. Furniture on one of the two 

floors of the home was appraised on the first day and the next 

day, the furniture on the other floor was appraised. 

2. Giving her exclusive access to the Robledo home appraiser and 

allowing her the opportunity to attempt to convince the 

appraiser to lower the appraisal. 

iii. The Bank idly sat by for months without collecting records of the 

Estate from which the Bank could have determined the extent and 

value of the assets. 

iv. The Bank delayed preparation of the statutorily-required Estate 

inventory. 

v. The Bank prepared a false statutorily required Estate-inventory, failing 

to include assets to which the Heirs had rights, and only including 

them after the Heirs had to pay their own lawyers to correct the false 

schedule. 

vi. Many months after its appointment and then only after the urging of 

the Heirs' lawyers did the Bank press Mrs. Hopper for the records of 

the Estate and when it did so, it failed to use a normal and inexpensive 

tool for discovery that would have quickened the production of the 

records. 
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vii. The Bank, when notified of discrepancies in asset inventories, failed 

and still fails to investigate with third parties the origin, extent and 

value of Estate assets. 

viii. After admitting that the Texas Probate Code clearly allowed the Bank 

to seek a judicially reviewed distribution of all the assets of the Estate 

that would be fair to all beneficiaries, and after admitting that it would 

have produced a different financial result for the Heirs, the Bank spent 

months and hundreds of thousands dollars of 'fie Heirs' inheritance 

fighting to insure that Mrs. Hopper received a substantial financial 

windfall at the expense of the Heirs. In short, the Bank caused the 

Heirs to incur direct and indirect expense of over a million and a half 

dollars in order for the Bank to avoid following a clearly allowable, if 

not mandatory, statute so that, in the end, Mrs. Hopper could receive 

financial advantage over the Heirs. 
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ix. When the Bank sent the June 5, 2012 letter attached as Exhibit B, it 

intended to help Mrs. Hopper. Continuing its long held desire to assist 

her with the wrongful denial of partition to the Heirs, it claimed that it 

had been "ordered" by the court to make such distribution, when it had 

not. It further and falsely stated that 20 days from the date of the letter 

was "ample time" for "any of you who wish to take action to stop 

[this]". This statement is false. The Bank well knew that the Heirs 

intended to file and timely did file proper motions to be heard relating 

to this false 'mandate' that the Bank had claimed yet knew that there 

was not time on the Court's docket to hear those objections before the 

arbitrary deadline. The statement is also disingenuous, as the Bank 

claims to be treating all beneficiaries alike by referring to "any of 

you", when it already well knew that Mrs. Hopper wanted such 

distribution and would not do anything to thwart this plan that was 

intended to benefit her. 
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x. Subsequent to the June 5 letter, the Heirs' counsel infonned the Bank's 

counsel that the first available time for the Court to hear the objection 

to such impending distribution was 2 days after the arbitrary deadline 

of the 25 th
• Twice the Bank was requested to extend the date by just 

two days in order to afford the Court the opportunity to hear the 

objections and twice it refused. Adding insult to injury, the Bank 

insisted that the only way any extension of this arbitrary deadline 

would occur is if the Heirs filed an expensive emergency application 

for a temporary restraining order. The Bank knew that the Heirs 

contested the Bank's interpretation of the recent non-final order on 

partial summary judgment motions and wanted to tell the Court of the 

Bank's claimed interpretation of it as a 'mandate'. The Bank would 

not wait 48 hours to allow that. 

H. The Bank's Errors and Wrongdoing Have Resulted in the Heirs' Attorneys' Fees, 

Expenses, and Costs. 

39. As a result of the Bank's numerous and ongoing errors and wrongdoing, the Heirs 

had to engage their own legal counsel, incurring the substantial fees and expenses. Not only 

have the Heirs had to engage in litigation, but their legal counsel has had to be involved in Estate 

administration matters that the Bank should have handled correctly the first time. The Heirs' 

legal counsel has had to correct the Bank, stop the Bank, and otherwise take ongoing action to 

remedy harm and help prevent further harm to the Heirs, Additionally, the Heirs' portion of the 

Estate has been reduced by hundreds of thousands of dollars by the Bank's payments to their 

counsel to do the things that the Heirs' counsel ultimately corrected andlor accomplished. 
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40. All conditions precedent to the Bank's performance have been performed, 

excused, waived, or otherwise satisfied. 

v. 

, FIRST CAUSE OF ACTION 

(Breach of Fiduciary Duly) 

41. The Heirs reassert and incorporate the allegations contained in paragraphs 

through 41 above. 

42. The Heirs assert that the Bank breached its fiduciary duties to the Heirs, 

43. The Bank owes fiduciary duties to the Heirs, as Independent Administrator of the 

Estate. 

44. The Bank's breaches of fiduciary duty include not only the actions, statements 

and omissions described above, but also include: 

a, failing to exercise proper care in determining how the Estate should be fairly 

distributed, 

b. failing to treat all beneficiaries in an impartial way, 

c. failing to maximize the value ofthe Estate's assets, 

d. failing to be equally loyal to the Heirs, 

e, failing to be candid with the Heirs, 

f. failing to act in the utmost good faith, fairness and honesty, 

g, failing to provide equal benefits to the beneficiaries with regard to fees 

charged to administer the Estate, 

h. failing to administer the Estate itself within the fee structure agreed upon, 

I, failing to allocate fiduciary fees and expenses properly between the Heirs and 
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Mrs. Hopper, 

J. failing to properly marshal, collect, appraise, and safeguard Estate assets, 

i. As a few examples, the Bank failed to even lock the door on a property 

in Clawson, Texas until the Heirs demanded it after they learned that it 

had not been locked for a year. Also, the Bank failed to act and 

allowed Mrs. Hopper to personally inventory all of the Decedents 

valuable collector coins that had been kept in a safety deposit box and 

failed to secure the wine collection resulting in two valuable cases 

being sent by Mrs. Hopper to Christies to be auctioned, without the 

Heirs' knowledge or consent. 

k. failing to file a correct Inventory, 

l. making improper distributions, 

m. proposing incorrect Estate distributions, 

n. asserting incorrect legal positions in an effort to excuse past errors, 

o. failing to timely address tax matters, 

p. failing to properly and timely administer the Estate, 

q. failing to comply with the Contract, 

r. failing to make disclosures as set forth above, 

s. making the false representations and omissions as set forth above, 

t. wrongfully distributing funds from the Estate to itself and its lawyers for its 

personal benefit to pay itself and its lawyers for improper Estate 

administration activities, and 

u. failing to perform Estate administration tasks that the Bank was to perform on 

STEPHEN HOPPER'S ANO LAURA WASSMER'S FIRST AMENDED CROSS CLATM PAGE 19 

271



its own pursuant to the Contract and charging extra attorneys' fees for same. 

45. The Bank did not fully disclose these actions to the Heirs, and these actions are a 

breach of the duties of loyalty; candor; impartiality between beneficiaries; to make Estate assets 

productive; to refrain from self-dealing; to act with integrity of the strictest kind; to have fair and 

honest dealings; to give full disclosure; to act with utmost good faith, fairness, and honesty; to 

refrain from self-dealing and to account for all Estate assets. 

46. These actions of the Bank resulted in injury to the Heirs as set forth herein, and 

benefited the Bank. 

VI. 

SECOND CAUSE OF ACTION 

(Breach of Contract) 

47. The Contract is a valid, enforceable contract between the Heirs and the Bank. 

48. The Bank breached the Contract by failing to administer the Estate itself within 

the fee structure agreed upon, failing to allocate fiduciary fees and expenses properly between 

the Heirs and Mrs. Hopper, failing to properly marshal, collect, appraise, and safeguard Estate 

assets, failing to file a correct Inventory, making improper distributions, proposing incorrect 

Estate distributions, asserting incorrect legal positions in an effort to excuse past errors, failing to 

timely address tax matters, failing to properly and timely administer the Estate, failing to comply 

with the Contract, failing to make disclosures as set forth herein, making the false representations 

as set forth herein, and wrongfully distributing funds from the Estate to itself and its lawyers for 

its personal benefit, to pay itself and its lawyers for improper Estate administration activities, and 

(with respect to its lawyers) to perform Estate administration tasks that the Bank was to perform 

on its own pursuant to the Contract. 
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49. The Bank's breach caused the Heirs' injuries as set forth herein. 

VII. 

THIRD CAUSE OF ACTION 

(Fraud by Nondisclosure) 

50. The Heirs reassert and incorporate the allegations set forth above. 

51. The Bank is the Independent Administrator of the Estate. 

52. The Bank concealed from or failed to disclose certain material facts to the Heirs. 

53. The Bank had a duty to disclose the facts to the Heirs because (J) The Bank had a 

fiduciary and/or other special relationship requiring disclosure; (2) the Bank created a false 

impression by making a partial disclosure, and/or (3) the Bank voluntarily disclosed some 

information and therefore had a duty to disclose the whole truth. 

54. The Bank knew that the Heirs were ignorant of the facts and the law, and the 

Heirs did not have an equal opportunity to discover the facts. 

55. The Bank was deliberately silent when it had a duty to speak. 

56. The Heirs relied on the Bank's nondisclosure, and the Heirs suffered the injuries 

set forth herein as a result of acting without the knowledge of the undisclosed facts. 

57. The facts that the Bank concealed from or failed to disclose to the Heirs include 

not only those above alleged, but also that the administration of the Estate was not being 

properly and effectively conducted. 

VIII. 

FOURTH CAUSE OF ACTION 

(Fraud and Fraud iu the Inducement) 

58. The Heirs reassert and incorporate the allegations contained above. 
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59. The Bank made material, false representations to the Heirs as partially previously 

described above. 

60. When the Bank made the representations, it knew or should have known that the 

representations were false and/or the statements were made with reckless disregard for the facts 

and truth. 

6 J . The Bank made the representations with the intent that the Heirs act on them, the 

Heirs reasonably relied on the representations, and the representations caused the injury to the 

Heirs set forth herein. 

IX. 

FIFTH CAUSE OF ACTION 

(Money Had and Received) 

62. The Heirs reassert and incorporate the allegations contained above. 

63. The Bank holds money that belongs to the Heirs in equity and good conscience. 

64. The Bank has wrongfully distributed funds from the Estate to itself and its 

lawyers for its personal benefit, to pay itself and its lawyers for improper Estate administration 

activities, and (with respect to its lawyers) to perform Estate administration tasks that the Bank 

was to perform on its own pursuant to the Contract. 

65. As such, the Bank is liable to the Heirs for money that the Bank wrongfully 

distributed to itself and its lawyers. 

66. The Bank is further liable for the damages set forth herein. 

X. 

SIXTH CAUSE OF ACTION 

(Conversion) 
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67. The Heirs reassert and incorporate the allegations contained above. 

68. The Bank converted assets belonging to the Heirs. 

69. Specifically, the Bank wrongfully distributed assets from the Estate to itself and 

its lawyers for its personal benefit, to pay itself and its lawyers for improper Estate 

administration activities, and (with respect to its lawyers) to perform Estate administration tasks 

that the Bank was to perform on its own pursuant to the Contract. 

70. As such, the Heirs have suffered injury in the value of the assets converted by the 

Bank, and for the damages set forth herein. 

XI. 

SEVENTH CAUSE OF ACTION 

(Negligence) 

71. The Heirs reassert and incorporate the allegations contained above. 

72. The Bank owes legal duties to the Heirs because it is the Independent 

Administrator of the Estate. These duties are statutory and found in the common 

law and are separate and distinct from the contractual duties to which it agreed. 

73. The Bank breached those legal duties in many ways as partially described above 

and by: 

a. failing to exercise proper care in determining how the Estate should be fairly 

distributed, 

b. failing to treat all beneficiaries in an impartial way, 

c. failing to maximize the value of the Estate's assets, 

d. failing to be equally loyal to the Heirs, 

e. failing to be candid with the Heirs, 
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f. failing to act in the utmost good faith, fairness and honesty, 

g. failing to provide equal benefits to the beneficiaries with regard to fees 

charged to administer the Estate, 

h. failing to administer the Estate itself within the fee structure agreed upon, 

i. failing to allocate fiduciary fees and expenses properly between the Heirs and 

Mrs. Hopper, 

j. failing to properly marshal, collect, appraise, and safeguard Estate assets, 

k. failing to file a correct Inventory, 

I. making improper distributions, 

m. proposing incorrect Estate distributions, 

n. asserting incorrect legal positions in an effort to excuse past errors, 

o. failing to timely address tax matters, 

p. failing to properly and timely administer the Estate, 

q. failing to make disclosures as set forth herein, 

r. making the false representations and omissions as set forth herein, 

s. wrongfully distributing funds from the Estate to itself and its lawyers for its 

personal benefit, to pay itself and its lawyers for improper Estate 

administration activities, and (with respect to its lawyers) to perform Estate 

administration tasks that tbe Bank was to perform on its own pursuant to the 

Contract. 

74. The Bank' breaches were a producing cause and proximately caused the Heirs' 

injuries set forth in this herein. 
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XII. 

EIGHTH CAUSE OF ACTION 

(Gross Negligence) 

75. The Heirs reassert and incorporate the allegations contained herein. 

76. The Bank owes legal duties to the Heirs because it is the Independent 

Administrator of the Estate. These duties are statutory and found in the common law and are 

separate and distinct from the contractual duties to which it agreed. 

77. The Bank recklessly breached those legal duties by the conduct above described. 

78. The conduct described herein was grossly negligent. 

79. The Bank' breaches were the producing cause and proximately caused the Heirs' 

injuries set forth herein. 

XIII. 

NINTH CAUSE OF ACTION 

(Declaratory Judgment) 

81. The Heirs additionally request a Declaratory Judgment under Texas Civil Practice 

and Remedies Code Section 37.001 et seq., including 37.005. 

82. The Bank has threatened to force undivided interests in Robledo upon the Heirs 

over their strong and consistent objections, all to their damage. The Bank has threatened to do 

this on Monday, June 25,2012. The Heirs request that this Court direct the Bank to not do this 

act. If the Bank carries through on this threat, the Heirs request that this Court direct the Bank to 

undo and rescind this wrongful action. 
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83, Based upon the claims and requests herein, this matter is ripe for a declaratory 

judgment action. 

84, The Heirs respectfully request that the Court enter an order declaring the 

following: 

(a) The Independent Administrator must seek a partition and distribution of 

the Estate under Texas Probate Code Section 150, since the Heirs and Mrs. 

Hopper have not reached agreement on how the assets are to be distributed 

(b) A partition of the Estate under Texas Probate Code Section 150 includes 

the entire community property Estate subject to administration by the 

Independent Administrator. Such partition is not limited to a partition of 

Decedent's separate property and one-half interest in community property. 

(c) The partition of the entire community property subject to Estate 

administration must include Robledo, and the party that does not receive 

Robledo should receive assets equal in value to the full fair market value 

of Robledo; 

(d) In the partition and distribution of the Estate under Section 150, Robledo 

should be distributed to Mrs, Hopper, and assets of equal value should be 

distributed to (he Heirs; and 

(e) The partition of Robledo should be decided in the context of all Estate 

assets that were to have been partitioned and distributed under Texas 

Probate Code Section 150, and the Heirs may not be prejudiced by the 

Bank's prior unlawful distributions of Estate assets, 

(f) In the event that the Bank wrongfully forces undivided interests in assets, 
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including Robledo, upon the Heirs, the Heirs request that this Court direct 

that those be nullified and the conveyance be in all ways cancelled and 

rescinded in order to allow for the proper partition ofthe Estate. 

XIV. 

DENIAL OF COMPENSA nON 

85. Pursuant to Section 241 of the Texas Probate Code, the Heirs seek the denial of any 

unpaid fees and expense reimbursements and disgorgement of all previously paid fees and 

expense reimbursements to the Bank. 

XV. 

DAMAGES 

A. Actual and Consequential Damages (At Law and in Equity) 

86. As a direct result of the foregoing acts and omissions of the Bank, the Heirs have 

suffered damages, and will suffer additional damages in the future. Therefore, the Heirs seek 

damages against the Bank and request that the Bank pay to the Heirs the amount of damages that 

the Heirs have incurred as a result of the Bank's acts and omissions, including but not limited to 

the following: 

a. Independent Administrator's Fees and Expenses. The Bank is not entitled to 

charge the Heirs or Estate for fiduciary fees and expenses that are associated with the 

Bank's actions and omissions, and the court proceedings connected with those actions 

and inactions. Further, the Bank should not charge the Estate or Heirs for the fiduciary 

fees that are for the benefit of Mrs. Hopper's community property and separate property 

interests. The Heirs are entitled to be reimbursed for any such fees and expenses. 
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b. The Bank's attorneys' fees and expenses to the extent that the Bank charges them 

to the Estate or Heirs. The Bank is not entitled to charge the Heirs or Estate for the 

attorneys' fees, expenses, and costs that it incurs in the Estate administration where such 

fees were unnecessary and unreasonable. The Bank has incurred attorneys' fees, 

expenses, and costs that are unnecessary and unreasonable due to its incorrect actions and 

omissions. 

c. Any Estate assets lost to the Heirs. The Heirs are entitled to be compensated by 

the Bank for any assets and improper distributions that the Bank is unable to recover. 

d. Any adverse tax consequences. The Heirs are entitled to compensation from the 

Bank for any adverse tax consequences resulting from filing tax forms prior to a full 

determination of the separate and community property nature and value of all assets and 

how they are to be distributed; 

e. The Heirs' attorneys' fees, expenses, and costs. See Section D below, and 

f. Costs and Fees for Removal. Pursuant to Section 245 of the Texas Probate Code, 

the Bank is liable for costs of removal and other additional costs incurred that were not 

authorized expenditures, as defined by the Code. 

B. Disgorgement of Fees 

87. Due to its breaches of fiduciary duty and other acts and omissions, the Bank 

should disgorge its fees and expenses, including but not limited to the Bank's Independent 

Administrator fees and expenses and the Bank's attorneys' fees and expenses to the extent that 

the Bank charges such fees and expenses to the Estate or Heirs. 

C. ExempJary/Punitive Damages 

88. The Heirs are entitled to an award of exemplary damages from the Bank, pursuant 
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to Texas Civil Practice & Remedies Code Section 41.003 because the harm the Bank caused the 

Heirs resulted from fraud, malice, and/or gross negligence, and because of the harm caused by 

the Bank's acts and omissions, including but not limited to its breaches of its fiduciary duties. 

Additionally, Punitive damages are warranted because the Bank hoped and intended to gain the 

additional benefit of Mrs. Hopper's good will and future business which was unintended and 

unknown by the Heirs. 

D. Attorneys' Fees, Expenses, and Costs 

89. The Heirs have incurred reasonable and necessary attorneys' fees, expenses, and 

costs in the administration of the Estate and this court proceeding. The Heirs are entitled to 

reimbursement from the Bank for their reasonable and necessary attorneys' fees, expenses, and 

costs of this proceeding because they have had to hire attorneys to conduct work that the Bank 

has failed to do, to correct the Bank's errors, and to resist the Bank's wrongdoing. 

90. The Heirs are entitled to an award of attorneys' fees and expenses pursuant to 

Texas Civil Practice & Remedies Code Section 38.001 (8) because this proceeding involves an 

oral or written Contract. In this regard, more than 30 days before the trial of this cause, the Heirs 

made demands upon the Bank and such demands were refused. Thus the Heirs were forced to 

engage counsel and have incun'ed reasonable and necessary attorney fees for which they are 

entitled reimbursement from the Bank 

91. The Heirs are further entitled to an award of attorneys' fees and expenses 

pursuant to Texas Civil Practice & Remedies Code Section 37.001 (9). 

92. The Heirs request that the Court award them the reasonable and necessary 

attorneys' fees, expenses, and costs to which they are entitled in law or in equity, including under 

Texas Civil Practice & Remedies Code Section 38.001(8), Texas Rule of Civil Procedure 131, 
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and other applicable law, and including under the principle of attorneys' fees-as-damages. 

93. The Heirs are also entitled to their attorneys' fees and costs pursuant to Section 

245 (2) of the Texas Probate Code. 

XVI. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, the Heirs pray that that upon final hearing, 

the Heirs have judgment against JPMorgan Chase Bank, N.A. as to the claims asserted herein 

and as to all requested damages and remedies, including judgment for the following: 

a, Actual damages; 

b. Consequential damages; 

c, Disgorgement of fees; 

d. Exemplary damages; 

e. Attorneys' fees; 

f. Costs of suit; 

g, Orders for relief and declarations of rights as set forth herein, including the 

rescission of any wrongful distribution of Estate assets, clawing back of assets 

necessary for such prutition and partition of the Estate; 

h. Equitable relief as requested; 

g, Prejudgment and post judgment interest; and 

h. All other and further relief, both genera! and special, at law and in equity, to 

which the Heirs may be justly entitled and for which they will ever pray. 
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Respectfully submitted, 

GLAST, PHILLIPS & MURRA Y, P,C. 

B~ 
MARKC. NOCH 
State Bar No, 06630360 
MELINDA H, SIMS 
State Bar No. 24007388 
GARY STOLBACH 
State Bar No, 19277700 

GLAST, PHILLIPS & MURRA Y, P ,C, 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 

ATTORNEYS FOR STEPHEN HOPPER 
AND LAURA WASSMER 

STEPHEN HOPP[;R'S AND LAURA WASSMER'S FIRST AMENDED CROSS CLAIM PAGE3] 

283



CERTIFICATE OF SERVICE 

The undersigned certifies that on the ..21:::. fay of June, 2012, a true and correct copy of the above 
and foregoing document was sent by ~ to the following: 

Mr. Thomas H. Cantril! 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P .C. 
160 I Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Finn, P.C. 
lOO Highland Park Village, Suite 200 
Dallas, Texas 75205 

Michael A. Yanof 
State Bar No. 24003215 

THOMPSON, COE, COUSINS &IRONS, L.L.P. 
Plaza of the Americas 
700 North Pearl Street 
Twenty-Fifth Floor 
Dallas, Texas 75201-2032 

~ 
-:?' C_ .. __ ~~ 

Mark C. En c 
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April 15,2010 

Ms. Jo N. Hopper 
9 Robledo Drive 
Dallas, Texas 75230 

Ms. LauraS. Wassmer 
8005 Roe Avenue 
Prairie Village, Kansas 66208 

Re; Estate of Max C. Hoppel' 

Dear Jo, Laura, and Stephen: 

J. P. Morgan 

Mr. Stephen Hopper 
3625 Norll) Classen Blvd 
Oklahoma City, Oklahoma 73118 

During our recent communications, I promised to send you a letter in which I would set 
forth the financial terms upon which JPMorgan Chase Bank, N.A. would' serve as independent 
administrstor of the Estate of Max D. Hopper. Clearly, we are agreeing to serve on the basis of 
our standard fees for service as an executor of an estate; and will not be charging the :tees that 
could he charged if wo were follow the provisions of Section 241 of the Texas Probate Code 
which governs compensation for personq.! representatives who are under court supervision. 

The fees we propose to charge are set forth in the a~ fee schedule. We will be 
providing you with pericxlic financial reports that will show you the receipl$ and disbursements 
that are being collected and paid during the course of the administration of Mr. Hopper's estate, 
and these reports also will disclose any fee charge~ assessed and collected by JPMorgan Chase 
Bank; N.A. in its capacity. as independent administrator. 

I am here to answer any questions that' any of you may hav~ that develop during the 
coUt'Se of the administration of Mr. Hopper's estate', and I .woUld encourage you to ask those 
questions as they develop. . 

I am sending to each of you two copies of this letter with tha attached fee schedule, and if 
you approve of the hasis upon which we will.provide these services, please sign the dupJi cate 
copy of the letter I am providing and return the duplicate copy to me in the postage paid 
envelope r am providing for that putpose. 

Sincerely, 

~~vd~ 
Vice President 

TXt-2919, 2200 Ro~'S Avenue, 7th Floor, Dallas. Te;(i.I~ 75,?Ol 

JPMorgan (!lase Sank. N.A. 

fXHlB1T 

It Ail 

Bank prodvm;md services are ofrered through JPMorgan Chase Bank. N.A. and AS affiliates, Se~urWe5 are offe~d by J.P. Morgan Sewrltle:; Inc. 

·1 
I 
j 
\ 
i ., 
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Page 2 J.P.Morgan 

I agree to )tour service as independent administrator on the basis you have outlined in this 
letter. 

76995.000001 EMF_US 3036803491 
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JPMorganO 

Estate Settlement services~ 
Fee Schedule - Texas 

JPMorgan handles estates of all sizes 
and types-professionally and impartially. 
When you name JPMorgan Chase Bank, 
N.A. as personal representative, executor 
or agent for the executor, there's security 
In the knowledge that professIonals will 
handle all estate settlement 
responsibilities. 

With our competitive priclng schedUle, 
fees are structured so that we provide 
cost-effectIve service. 

Estate settlement services Include: 

r Locating ITnandal records 

r Gathering estate assets 

• Safeguarding property 

r Notifying beneflclarles 

r Identifying and paying debts 

r Collecting amounts owed to the estate 

r DetermInIng cash flow needs and record 
maintenance 

r Maklng decisions about tax deductions, asset 
valuations and distributions 

... Managing and preservIng assets 

r Making dedslons about which assets to sell 
(and when to sell them) 

r . Validating dalms against the estate 

r Supervising IItJgation, If necessary 

... Paying taxes and other estate expenses 

r Filing required estate and Income tax returns 

r Preparing necessary inventory or court 
accounting 

... Remaining Impartial to determine what to 
distribute to benefidaries or trusts based on 
specifications In the will or state laws 

Fees 

JPMorgan's Estate SeWement ServIces are prlced 
on the market valoe of all assets Included on the 
federal estate tax return. These fees are not 
annual charges. Rather, they apply to the entire 
estate settlement pertod. 

Account AdmInIstration Fee' 
MarIret Value Hkr!mlJlTl fee: tl0.oo(1 

Arot $~ million 3.0% 
OVer $2 mJltlon 2.0% 

Property currently managed by JPMorgan, In a 
trust or an Investment management a<xx>unt, win 
be subject to a dlscoont before applying the . 
Account AdmInIstration fee. 

Addltfonal fees' are charged for selected services 
and assIstance, Including: 

r Tax services 

,. Alternative asset management 

r litigation regarding account assets 

Co-fiduciary Services 

When requested, JPMorgan Chase Bank, N.A. will 
be pleased to serve with an Individual as a co
fiduciary. COmpensation paid to the CO-fidUciary 
will be In addition to our estate Settlement fees. 
The same fee applies when JPMorgan Chase Bank, 
N.A. acts as agent for executors. 

Legal RepresentatIon and Other 
Professional Services 

Legal counsel Is retained on every account we 
admlntster. The attorney represents the estate In 
court and oversees legaJ matters during estate 
administration. Attorney fees, as well as charges 
by other outSide proFessionals, are an expense of 
the estate and are In addJtlon to our Estate 
Settlement fees. 
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JPMorganO 

footoote:l: 
1. ProP1UtY. IIl~uran~e, ItflnulJ:fes. and quantied plans O\lt 'Collected oy, or 

payabfB to JPMo~n Chase Bank, N,A. may be $ubJect to a dJstount 
betore applyIng the ACCOVfIt Adrninlstf;ttlon fee. ' 

2. Please refer to ttl': MdJIfOMI SCrv!oes roo- Satedllie for air applIcable fees.. 

General f40tuJ 
fnViUitments In JPM'OfVan funds am made In fn~IMlona'. Sele.;l: or un,., 
$hitre$, ~s ilWropmW, whICh hltVe no salO$ load 0( J20-1 'ees-. 
Investment mana"ement fees, al1mfnl5tfiltive f'uJ. dI~trlbutktn fm ilM 
oltJer r~ for servkes rem:fere(f an:! Pild to Ji>MOIl1Ml lnvewnent 
AcMsorslnc, and It:$ affIIli10tes by JPMoI'g<lI1 f\mds. Your /ld¥1sOrQn 
provIde copies of mutual fUnd pl'U;pectusC$ 611S'ct'lb1n1l Wdl teGS1 as well 
as ttle most recent avetilgc Clru'lliru fetes thlltOed by the runds In whJ(:h 
you( MSebl an:s Invested, 
YQut etMsO!'" an pn:tYkfe you with ftpaiRlW reutfl8<fuln r01l1ddltlOnl~f 
$OIVlC'e$ Jm;IudfnV., but not limited' to, dO$ely held assets, ttvrt"Own~ life 
JII$Uf1J11Oft pofldes anc:f iJtlnuIthJs, (ann illl(f rilnth propertjl:!$, 011, ~$ and 
mlneral~, ~ C!St4te and tax Sfr.lViCe5. 
CWWd!aft chllr"jiles wm be 1i15Sessed ba$OO Ofl the Mme RlIte In effect I:IS 
published' by -nJe WaH Street Journal- Money ItM'es Sect1Ol1. 

JPMorgan Otase Ii Co. and Its lIflUfates 61) not render tax advice. 
For tax ,advice SPacilk to your slt(.llStion, please consult \lour tax 
advisor. Estate planning requIres leg,al assIstance. JPMorgan 
Chase &. Co. dons not practice estate planning law. 

Contact JPMorgan Dlstrfbutlon Serv~Sf Inc. at 1·800-4$Q·4111 
or vI$It wwwJpmorganfuncf$.com,for8 fund prosPectus. 
Investors should carefully consider the Investment cf)Jectfves, 
risk, ~:;: wen as charge$ a-nd expenses of the ml.ltual fund carefofly 
before Invesl1ng. The prospectus contaIns this .. nd other 
Information about tfle mutual Fund. Read Ute pro$pettos carefully 
before Investing. 

JPMorgan Fuoas .re dfstr1btfted by JPMorgan Plstibutton 
Servkes, IOC'., whIch Is an affiflate of JPM~n Olllse &: Co. 
Affiliates of lPMorgbn 01854: & Co. ~!ve fees f"r provIding 
various serv1O!S to the funds. 

Produ~ and IiOrvfoes, Includln9 fldl,!chIry ClOd wstody products 
and serv1ces~ are offered through JPMorijan Chase Bank. fM. and 
its affiliates. Socul1Ues (,ndudlog mutual tunds) and certllhl 
Investment advlS'OfY servfces: are provIded by J.P. Morgan 
Securities fnC., member NYSS, NASD and SIPC. or Chase 
Investment ServIces Corp., member NASt> and SIPC. J.P. Morgan 
Securities: Inc. and Ch~se Investment SeNkes Corp. are afflHates 
or JPMorgan Cl\ase Bank, N.A. lflsurance products lire provIded 
by vaMous insurance compaofes and offered through )PMorgan 
InstJrallte Agancy, Inc. Products not available In all states. 

Investment ~QCounts and fnsuraoce: produ<:ts are not ~ 
banI{ deposit. Not FDIC Insured _ Not Insured by any 
federal government agencv • Not guaranteed by the bank 
• Mav IQSe valuQ . 

~ 2006 }f>MorponCI14$e a Co. 70211 07/2006 
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J.P.Morgan 

June 5, 2012 

Mrs. Jo N. Hopper 
9 Robledo Drive 
Dallas, TX 75230 

Ms. Laura S. Wassmer 
8005 Roc Avenue 
Prairie Village, KS 66208 

Dr. Stephen B. Hopper 
501 NW41" Street 
Oklahoma City, OK 73 J J 8 

Re: Distribution of Robledo Property 

Dear Jo, Laura and Stephen: 

Judge Miller's ruling on the pending Illotions tor summary judgment, which was signed 
on May 18, 2012, makes it clear that he believes the independent administrator may distribute 
the Robledo property ill undivided interests, subject to Jo's homestead right and the existing 
mortgage indebtedness, in shares of 50% to Jo, and 25% to each of Laura and Stephen. Judge 
Miller has ruled that such a distribution could be made at any time, including the present time. 

The purpose of this letter is to advise each of you that the independent administrator 
intends to si!,'fl a deed that will convey the Robledo property in undivided interests (50% to Jo, 
and 25% to each of Laura and Stephen) subject to Jo's homestead right and subject to the 
existing mortgage, on June 25,2012. This should leave any of you who wish to take action to 
stop the issuance of this distribution deed ample time to do so. 

Sincerely, 

f!fll/41/f "J d~A -_ 
Susan H. Novak 

16995,000001 HMFJJS 4035400lvl EXHIBIT 
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Mrs. Jo N. Hopper 
Ms. Laura S. Wassmer 
Dr. Stephen B. Hopper 
Page 2 

cc: Jim Jennings 
Michael Graham 
Mark Enoch 
Gary Stolbach 
Melinda Sims 
John Eichman 
Tom Cantril! 

7699$,000001 EMF_US 40354001 vI 
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TELEPHONE 

(214) 720-4001 

ERHARD & JENNINGS 
A PROFESSIONAL CORPORATION 

ATTORNEYS AND COUNSELORS AT LA W 
THANKSGIVING TOWER 

1601 ELM STREET, SUITE 4242 
DALLAS, TEXAS 75201 

FACSIMILE 

(214) 871-1655 

JAMES ALBERT JENNlNGS 
Email: jjennings@erhardjennings.com 

or jajenniogs@aol.com 

The Honorable Judge Michael E. Miller 
Probate Court NO.3 
Dallas County Records Bldg. 
509 Main Street, 2nd Floor 
Dallas, Texas 75202 

August 7, 2012 

Via hand delivery 

Re: Estate of Max Hopper ("Estate")lNo. PR-II-3238-3; In the Probate Court No.3, 
Dallas County, TexaslDraft Order of Severance per the Court's Request 

Dear Judge Miller: 

Per your request at yesterday's hearing, we have prepared and are forwarding a draft "Order 
re: Motions to Sever". 

While we wanted to get this promptly to the Court, the draft attached should be viewed as just 
that: a draft. That is, it presupposes that you make no changes in the Order of May 18th

• Of course, 
we not only hope, but fully expect, that the Court will make at least some changes based on your 
comments on the bench. For example, every party agreed at the hearing that paragraph 8 at a 
minimum required some changes (if not being stricken outright) and we strongly expressed the view 
that in fact that 6, 7, and 8 should be vacated entirely - if the Court were to decide not to grant 
Plaintiff Mrs. Jo Hopper's proposed Order in its entirety (which is what we submit is optimal for the 
Court to do) - but instead merely stay wjth an "altered version" of the May 18th Order. As a practical 
matter, if the Court does choose to vacate Nos. 6, 7 and 8, as it should in any event, there would be 
very little incentive for Plaintiff to independently bother to initiate an appeal of such a 
revised/improved Order - although for obvious reasons she would still likely cross-appeal in the 
event of an appeal initiated by the Stepchildren. 

Presuming that the Court does choose to make some alterations either entirely or in part as to 
the prior May 18th Order, then we would have to revise this draft (attached) to correctly reflect 
whatever the Court ultimately orders, put in a new order date, etc. 
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The Honorable Judge Michael E. Miller 
August 7,2012 
Page 2 

We would be most happy to do that for the Court and could probably do it within a day, or 
less, from the time we actually receive whatever the Court's "replacement Order" might be. 

With those caveats, we think the draft attached is the right "format" for such an Order and it 
can be easily modified hereafter. 

We also still assert that an appeal under Tex. Civ. Prac. & Rem. Code §51.014 is preferable 
and "cleaner" - but of course that is the Court's decision. If you do choose to go in that direction, we 
are happy to prepare a proper Order for that approach instead, as well. No motion is necessary, as the 
Court may exercise this discretion to permit an interlocutory appeal on its own initiative. See Tex. 
Civ. Prac. & Rem. Code §51.014(d). 

We are copying the other parties' counsel by facsimile with the enclosure. 

Thank you for your consideration of this matter. 

JAJ:je 
Enclosure 

cc: Mr. John Eichman (w/encl. via facsimile) 
Mr. Mark Enoch (w/encl. via facsimile) 
Mr. Michael Graham (w/encl. via email) 
Client (w/encl. via email) 
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TELEPHONE 

(214) 720-4001 

ERHARD & JENNINGS 
A PROFESSIONAL CORPORATION 

ATTORNEYS AND COUNSELORS AT LAW 
THANKSGIVING TOWER 

1601 ELM STREET, SUITE 4242 
DALLAS, TEXAS 75201 

FACSIMILE 

(214) 871-1655 

Email: jjennings@erhardjennings.com 

JAMES ALBERT JENNINGS* 

The Honorable Judge Michael E. Miller 
Probate Court No.3 
Dallas County Records Bldg. 
509 Main Street, 2nd Floor 
Dallas, Texas 75202 

or jajennings@aol.com 

August 8, 2012 

Via hand delivery 

Re: Estate of Max Hopper ("Estate")lNo. PR-11-3238-3; In the Probate Court No.3, 
Dallas County, Texas/Response in regard to Mr. Cantrill's letter to the 
Court of August 7, 2012 

Dear Judge Miller: 

Before we address why Mr. Cantrill's letter is in error, we note our surprise that Mr. Cantril! 
would write the Court regarding the insurance topic when he filed no response to the Stepchildren's 
Motion in that regard for the Bank/fA; recall the sole matter presented to this Court in the Defendant 
Stepchildren's Motion was a position by them against Plaintiff. He is supposed to be the lawyer for 
the Bank/fA, which has an equal fiduciary duty to all of the parties. Certainly he continually tries to 
portray the Bank/IA as a "neutral" in this matter. But his letter gives lie to any position of neutrality. 

On this subject, as on a number of other issues, it is Mr. Cantrill's constantly changing 
directions/opinions, on behalf of the BanklIA, which has itself engendered much of the current 
animosity/adversity between the parties. Mr. Cantrill, on behalf of his client, the Bank/fA, cannot 
constantly change their legal advice/instructions to the beneficiaries, and then portray themselves as 
innocent as to the root cause of such conflict 

As we have observed all along and indeed as Mr. Eichman'slMr. Cantrill' s joint answer to you 
in open Court at Monday's hearing revealed, when you directly encouraged them to answer that they 
would take no future broad action under "6" and "7" of the Court's May 18th Order, they declined to 
answer affirmatively. The Bank is hardly a neutral and certainly has had its own direct and quite self
interested agenda in this matter since "Day One". 

I BOARD CERTIFIED LABOR AND EMPLOYMENT LAW 

TEXAS BOARD OF LEGAL SPECIALIZATION 
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The Honorable Judge Michael E. Miller 
August 8, 2012 
Page 2 

Now we ask the Court note below how off- base Mr. Cantrill's letter to the Court is in regard 
to insurance on property, which property is no longer under even a pretense of administration. 

At the top of Cantrill's letter's page 3, he suggests that because the mortgagee/lender has 
elected preferred debt lien status and has agreed to look solely to the mortgage property for repayment 
of the secured debt, that that somehow relieves the independent contractual insurance obligation (see 
copies of pages from Deed of Trust attached in that regard - Exhibit "D") of the owners of the 
property. Where is Mr. Cantril!'s case citation or evidence in that regard? He offers none and in fact 
he's expressed a totally different view on this same insurance topic before - see below. Does Mr. 
Cantril! mean to now suggest that the insurance should be cancelled to see what the mortgageellender 
does when no insurance covers the property? 

In fact, Hill v. Hill, 623 S.W.2d 779, 780 is not on point for the conclusion Mr. Cantril! now 
asserts. In Hill, the surviving spouse was not one of the borrowers (it was originally her deceased 
husband's separate property) and there was no indication of a direct contractual obligation to insure as 
a part of a mortgage. Here, in complete contrast, the surviving spouse is one of the two borrowers 
because she already owned a half interest in the real property before the homestead was imposed on 
the other half (with the other half owned instantly at death by Decedent's children - Stewart v. 
Hardie, Evans v. Covington [citations omitted]; also Stanley Johanson - various treatises) by virtue of 
her husband's intestate death. The "life tenant" analogy in Hill necessarily fails in such regard. 

Mr. Cantrill's position is a new-found one, in that he has previously given exactly the 
opposite legal advice to Mrs. Hopper and charged her for it. We ask that you review the attached 
emails on this subject in which Mr. Cantril! both in 2010 and 2011, gives an opposite rule and 
instruction to Mrs. Hopper on behalf of the BankllA. By email dated August 23, 2010 (Exhibit "A" 
hereto) to Mrs. Hopper, upon which our client justifiably relied and changed position, Mr. Cantrill 
then directly advised and told Mrs. Hopper that the insurance must be paid by her and the estate.! Mr. 
Cantrill wrote that the "guidelines are" that "the estate will pay its one-half of the mortgage 
payments due ... (ii) insurance and taxes should be handled the same way". Interestingly in an 
"allocation" he prepared more than a year later as to charges for Mr. Cantril!'s fees for giving this 
legal advice, he determined unilaterally that Mrs. Hopper should pay half of his charges for that day's 
work (see Exhibit "B" hereto ).2 

I Of course, in fact the "estate" never bothered to actually send its check in: Mrs. Hopper was instead "patted on the head" and 
was told she'd be "reimbursed". Not so - it didn't happen. 

2 Please consider the latitude the May IS" Order's, Nos. "6" and "7", would place in Mr. Cantrill's obviously self-interested 
hands in such regard. 
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The Honorable Judge Michael E. Miller 
August 8, 2012 
Page 3 

Then again on September 7,2011 in an email tome3.Mr. Cantrill reiterated on behalf of his 
client, the Bank! IA his assurance that the BankJIA was paying half of the insurance (copy attached as 
Exhibit "c" hereto). The email specifically dealt with insurance payments and stated that Susan 
Novak (for the IA), based on his advice, "will pay the [insurance] premium on or before its due 
date.,,4 In that email, citing the very same Hill case, Cantrill again came to quite a different 
conclusion than his letter to you yesterday. He stated "Mrs. Hopper as life tenant, has no duty to 
insure the property subject to her life estate, and that duty falls upon the remainderman." Citing 
Hill. Then he went on to say "the remainderman in this instance would be Mrs. Hopper as to the 
one-half and the Estate (ultimately the children) as to the other one-half". 

Mr. Cantril! thus in three different pieces of correspondence comes to two entirely different 
and opposite conclusions about the insurance topic. 

Why Mr. Cantril! would even write the Court on the subject remains a mystery to Mrs. Hopper 
(and frankly to us). It wasn't his Motion. Undoubtedly he and the IA will seek to charge someone 
else for his time spent "illuminating" us all, once again. It's a shame he didn't bother to attach his 
prior entirely contradictory positions to his correspondence of yesterday to the Court, so the Court 
could appreciate fully how his positions change and who gets charged for his legal advice. 

Our client stands on her position as set out in open Court that the Stepchildren or the Estate 
(she doesn't much care which at this point in time) should pay the other half of the insurance 
premiums on Robledo from the date of death up to the present, as they've always been contractually 
obligated to do in order to prevent foreclosure. If the Stepchildren then want to be on the policy as 
insureds, they too must pay, just as Mrs. Hopper has continued to pay for their fair share throughout 
this timeframe. The Court should so order. 

We thank the Court for its attention to this matter. 

JAJ:je 

3 This entire game of wasting legal time opining about matters in which it has no necessity to opine and then (as Exhibit "S" 
demonstrates) attempting to allocate charges to Plaintiff and indeed even the Stepchildren themselves for such incorrect and 
contradictory legal advice (either the first two letters are wrong, or the letter to the Court of August 7~ 2012 is surely wrong) is 
exactly why paragraphs "6" and "7" ofthe Order essentially giving carte blanche to the BanklIA to charge anything they want 
back to the heirs and Mrs. Hopper and then "clawback" money or property to pay for it, is not proper. Giving them a "c1awback" 
authority, when the TPe doesn't, is even worse. 
4 In fact, the IA failed to pay - but Mrs. Hopper had to and did to preserve Robledo. 
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The Honorable Judge Michael E. Miller 
August 8, 2012 
Page 4 

Enclosures 

cc: Mssrs. Tom Cantril! and John Eichman (w/encls. via facsimile) 
Mr. Mark Enoch (w/encls. via facsimile) 
Mr. Michael Graham (w/encls. via email) 
Client (w/encls. via email) 
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Susan 6,I<8d me to mspond 10 yOll and I didn't w8nllhe day to slip by withoul doing so. It is for Ihal reaslln Ih~ll am 
addressing \,OLl directly miller Ihan Ihrough Mike and Janel, alUlough 1 am copyinfj Ihem on IhlS r;,sponse 

Insofar as the home is concerned, Ihe guidelineS are: (I) the estate will pay its one half of lhe mortgage paymenls dUB 
Irom dale of dealh rOfW<lrd, and given thai ille estale's inlerest in the residence really is the share passing to.the eilildren. 
Ihey u!/imelely sholfldbe?r the burden for .Ihis cost because you are paying your share direclly (or Ihat is my. 
understanding); (iI) the nel cost of capital repairs (ag Ihe roof cost, less insurance), insurance and laKes shOUld be 
handled the same WdY; (iii) the general ordinary cosls orrivlng aline p,operly. such as yard maintenance and uWHy 
service would be your costs. and if Iha estala pays those costs. it·~hould lake those into accouot as a construclive 
dislribution to yOll. One can debate exactly how these ordinary cOsl~ should be borne and pemaps come to a differenl 
conclusion, bul at present you o;vn half Iheproperty ilndhave a homestead interest in Ule other.half. whiCh gives you 111" 
sale rightlo live there, sol am Irying 10 base IIJis respons,.onwhat'a life occupant normally would be paying for the use 
ofthe property. 

More to the point. it'.s my understanding (from Susan) Illat you would like 10 buyout Ihe children'S inlerest (fai,. value less 
mortgage debt assumptionJ,ancl it's also Illy llnderslalldingU",t the .children would like to sell. We have a dale of dealt' 
oppm;sal thaI you oblained. and you have the mOftgagedebt informatiol1. Susan will gel thal sall1e inrormalionlQ tile 
ehildren. There is no acirnini;;tratlve necessHy that the'property be' so,~, and it GOIl/d hti.distributed 50~$O subject to YOllr 
!J()IJle$\e~ld rig/It. !:'{) MOl'g~ll bn" advQcnllflfj a pal Lieul(;lr ~Hica for the blJY out rhat rea.lly.sllolJ/d be detellnil)eJ by 
n~JrB';!meflll)etwc:!"n you i1nd HId children; and hnperuHy Ml!(B and JO!Hl Round r:;'1I1 !JP.t that 001:1 solved for buth yotl ;Jild 

the (;/)iVlren Au! ju~~t 2S :.;000 .13 tlWI e j$ ::W nor~;ejlwnt D,n p'nee, gll!:"~al} cali si~fl1 over the wSltlrJl1CH to you A salt:' 
ilnn:;ac!ioJ).can 1101\le 3n ~rnpad on the ;.::Id valo(el11 valUe of the propeff),. and you might w:Hlllo talk 10 Mike ()r Jf1rll"!f 
;1bt)lJ1 1118:1 fiOillL 

More specifically on the insurance bills you mentioned and the hous .• payments, which are shared costs with the children, 
if you ;Vant Morgan 10 pay 100% of Ihe costs itean do so, but then it would charge your share of the community for half. 
and the children's share of Max's eSlate for the other half. Seems to me that should be your clioice. IF you will provide an 
answer to Ihat q\leslion, and assuming Susan has the invoices, there. should be very little delay in getting you paid. 

As you are aware, there are a wide variety of possible expenses that need to be processed, and it's dimcu/( to be specific 
·on guidelines. However. as 10 payments you may have made directly. here are a few generalities. Funeral costs should 
be reimbursed fully by Max's share of your property, Debts gener.ally are allocated 50/50 assuming they are community 
debts (and at this point I'm of Ihe belief that any debt would be community). Debls include just abOUt anything owed 
when Max died. such as credit card bill.s and ulliity costs not paid, in addition to the more fonnal mortgage d.,;bt on your 
home, Costs of maintalninglhe home after Ma~ <;fled have been addressed above. Appraisal fees generally are to be 
paid by Morgan and will be charged ag.ainst Max's share Of your property. Other professional fees are a bllmore difficult 
to generalize about, but Morgan is paying my bills, and I assume wili pay accounting (elated costs, and 1!\\Iill sort that out 
and provide thellas.sassmenl of how these sllould be handled. Your counsel orlhe children's counsel may have 
questions about these issues, and we will deal with those as they arise. 

I hope this communication has been helpful to you. and that it answersatleastsome olyour questions. Susan certainly. 
was of the belief that she has addressed with you the issues telating to home relaled mortgage and maintenance 
cosls. We'll try to getafiy requests (rom reimbursement that are with Sosan answered and paid promptly. 

TomCanlrili 

Thomas CantriU 
Hunton & Williams llP 
Suite 3700 
1445 Ross Avenue 
Dallas, Texas .75202 
214-468·3311 phone 
214-740·7112 fax 
tcantrlll@hunton.com 

EXHIBIT 
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HUNTON & WllI..IAMS INVOICE: 
CLIENT NAME: HOPPER, t.\I\XO., ESTATE OF DATE: 

116000053 
09l22I2010 
2 ~UMaER: 76995.000001 

DATI! ~ 

0811812010 M SALFORD 

08t1l!12010 S J LUNDAY 

0812012010 r H CANTRILL 

0i3lZlJ2010 T H CANTRILL 

081241'2010 T H CANTRILL 

081241'2010 S J LUNDAY 

0812512010 r H CANTl'lILL 

0!ll2512010 S J LUNDAY 

PAGE: 

Di!SC_ 
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basi. and InfOOTlllllon IIlat will nand to 0" collected 
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3 1M! jlfOOf of paymant 10 ad /lI&m !IIIomey Is 
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From: "Cantrill, Tom" <tcantri/l@hunton.com> 
Date: Wed, 7 Sep 2011 18:24: 11 -0400 
To: Janet Elkins<janet@erhardjennings.com> 
Cc: Novak, Susan H<susan.h.novak@jpmchase.com>; 
<jajennings@aol.com>; Michael L 
Graham<mgraham@thegrahamlawfirm.com>; Janet 
Strong<jstrong@thegrahamlawfirm.com>; <MMAF13@aol.com>; 
<henry.c.etier@jpmorgan.com> 
Subject: RE: FROM JAMES JENNINGS - Hopper Estate 

Jim 

As you note, Susan is out of town, and the decision on this is ultimately hers to make, but I am confident 
she will pay the premium on or before its due date. 

I do want you to know that I will advise Susan that casualty premiums are the shared responsibility of ". 
Mrs. Hopper (as to her one half interest) and the estate. We believe that the owner of the homestead 
interest has the functionally equivalent estate of a life tenant during the term of her continued 
occupancy. Sargeant v. Sargeant, 15 S.W.2d 589, 593-594 (Tex. Comm. App. 1929). Mrs. Hopper, as 
life tenant, has no duty to insure the property subject to her life estate, and that duty falls upon the 
remainderman. Hill v. Hill. 623 S.W.2d 779,781 (Tex. App. - EI Paso 1981, writ refd n.r.e.). The 
remaindermen in this instance would be Mrs. Hopper as to one-half, and the estate (ultimately the children) as to A( 
the other one bal( However, as life tenant Mrs. Hopper does have an insurable interest in the half that is held 
subject only to her life estate, and she does have the option of insuring that interest. If she elects not to do so, as 
is her right, then the estate will fully insure than half, but if there is a casualty loss covered by the insurance, the 
proceeds as to the half paid for by the estate will belong fully to the estate. See, Tex. Jur. 3rd, Estates §45 at 
592. 

There is a contested issue as to whether there is any period oftime following Mr. Hopper's death during which 
the estate should bear 50% of the costs normally borne by Mrs. Hopper as life tenant, and presumably if there is 
such a period of time (and the Administrator has suggested there should be, and has suggested through 
December 31,2010 would be a reasonable period to accept), I believe that by any standard that reasonable 
period of time has expired, and at this time Mrs. Hopper should be treated as the life tenant for purposes of 
expense allocations attributable to the Robledo property. 

I'm sure there will be a number of expense issues that will need to be sorted out by the court before this 
administration ends. I hope Mrs. Hopper tenders a check for half of the premium, but if she does not I will 
recommend to Susan that she pay the full amount, reserving the right to raise a claim for reimbursement for half 
of this amount attributable to Mrs. Hopper's ownership in the 149A final accounting. 

Tom Cantril! 

Thomas Cantrill 

Hunton & Williams llP 

Suite 3700 
1445 Ross Avenue 

Dallas, Texas 75202 

214-468-3311 phone 

214-740-7112 fax 
tcantrill@hunton.com 

EXHIBIT 
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. Return To: 
First Republic Bank 
101 Pine Street 
San Franclsco,CA 94111 22 .... 9202 

Attn: LOAN REVIEW DEPT. 
LeanNe.: 22-063027-7 

Prepared By: 

3786989 
03/2SfOJ 1$1.00 Deed of Trusl 

--______ -:-_(Spa«·A.bovt. Thh"Lhu:f(q" RC:l;ordllJg D.tlll_-----------, 

tHIS SECURITY INSTRUMENT SECURES AN EXTENSION OF CREDIT AS DEFINED BY 
SECTION 50(~)(6), ARTICLE XVI OF THE TEXAS CONSTITUTION, 

TEXAS HOME EQUITY SECURITY INSTRUMENT 
- (First Lien) 

This Security Instrument is nollntended 10 linance Borrower's acquisition oftbe Property. 

DEFINITIONS 

Woras us; .. rin multipleseetions of this Iloctiment are· defined below iIiI<f other words are defmedin Sections 
$,10,12, 17, 19. 20.and 21, C¢rtain rolesi'egardingtheusageof words used ;n this document areaIso 
provided in Seetio" 15. 

(A) i'Seeuriiylnsfrnment" .meanstl!is document, which Is d<!ted Feb ruan 20. 2003 
IOgetherwith au Riders.1O .lhis document . 

. ~(B) "BorrDWe:r~ Js 
Hax DaanHoppor lintl Jo.H. Hopper 

Borrower;. thegnmtor under Ibis &:curity In.lnlmenL 
(C) "Lender" is i'l rst RepublIc Bank 

Under is aCO rporat Ion 
organized and existing UiJder the laws of NBvad a 

22-063027-7 
TEXAS HOME EQUITY SECURITY INSTRUMENT (Flr.t U.n)·F'hnl~ M.oJF .. ddl. Mac UNIFORM 
INSTRUMENT . . . 

• ·aU36(TX) 100'" 
i!1 Form 3tl~Ald 1~1 

Paoe 1 01 17 inldallJ~r.v 

VMP MORTGAC3E FOR)'!S-· {1I00)521-12111 

ZD03056. ), . 00642 , 
" 

EXHIBIT 
liNEASE - 10/26/2007 - 063027-7 - Kohli, Gauri 
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Lender may require Borrower to pay a one-time charge for a rcal estalC tax verification and/or reporting 

. service used by Lender in connection with tlJis Extension of CrediL 
5. Property InsuTance_ Borrowcc shall keep the improvements now existing or hereafter erected on the 

Proper1:y insured againslloss by fJre, hazards included widtin the term '''''tended coverage; and any otlJer 
hazardS including, but nOl limited to, earthquakes lI!ld floods, for which Lender requires insurance. This 
instmlllCe shall be maintained in the amounts (including deductible levels) and for the periods Ih.at Lender 
requires. What Lender requires pursuant 10 the preceding sentences can change during the term of the 
Exrension of Credit The inSurance carrier providing .the insurance shall be chosen by Borrower subject 10 
Lender's right to disapprove Borrowcc's choice, which right shall nut be exercised unreasonably. Lender may 
require Borrower 10 pay, in connection with this Exlension of Credit, either: (a) a onecOme charge for flood 
zorie determination, certif\Clltion.andttaeking Services;. or (b) a one-time charge for flood zone determination 
and oertiflClltioll services and subsequent. Charges each timeromappings llr similar changes occur which 
reasonably mIght atrecr SUCh determination or certification. Borrower shall also. be responsible for the 
payment of any. fees i1nposed by lbe FeQeral Emergency Management Agency· in connection with the review 
of any flood ~ne determination rosultiog from an objection by Borrower. 

If Borrower (ails' to maintain any of thecovcrages desCribed al>ove.Lend(:r maY llbtain insurance 
c<JVefage, at Lend(:r'soptionl!lld Borrower's e.pense. Lender is under no obligation 10 purchase any 
particularlype or amoun.t of coverage. Therefore, such coverage shall cover Lender, but mighl or might not 
protect.Borrower, Borrower'sequ;lyin iheProperly, olthe contents. of the Property, against any' risk. hazard 
llr liabi1ilyandmig~lprovide greaier llr lesser coverage than wa.. previously in .effeel Borrower 
acknowledges ih:it tho>. cOSt of Ute insuraru:e. coverage so llbtained migbt signillcantly exceed '.the costllf 
in'ura!1celluit Borrower wuld have obtained. Any amounts .disl>ursed by Lendcc und.er th.is Section 5 shall 
become "ddltiorial debt llf Borrower sccUIedby Ibis Security InstrumenL These amounts sballj)ear intl;rest at 
the Notl;l'I!tI; froll,(1I1e date of.disbotrserntmt.andshalibe payable, with such inlerest, upon nOtice from Lender 
to Borrower requesting payment. 

AlIlnsurance policies' requiredllyLcnd.cc.and renewais pf such policies shall be subject \Jl Lender's 
rigbttodisappmv" suc.hpolicies, shall include a standardmortgnge danse,and shall mune Lender as 
mortgagee and/Or .", ai.addilional lOS/; payee. Lender $bali have the right 10 hold. the policieS I!lIdrenewai 
certificates. If Len!lefrequkes, Borrower shall promptly give> to Lender allreceiPlS of paid premiUms and 
renejValnotices. If Borrower obtains an" fonn of insurance' Covetago, n01 olberwise required by Len!lef, for 
«amage \Jl' ordeslructiollof. lbe Property, such policy sball include. standard mortgage clause and shall 
iuline Lender as mOrtgagee tmd/or as an additional Joss p~yee. . 

m.the. ev¢.nt Qf JpSs,lJ01l'OW~ slJ!!Il give prqmpt notice to the inStJrtUH;e carrier and Lender. Lend~ maY 
make proof (J( lo~ ifnotll1llde prompl)y by B.oiTower. Unless.Lender andBorroWerotherwiseagn:e in 
wtiting; anY insUran\:<:ptoceeds. whether or not theunderJying insUnlltce was required by Lender, shall be 
applied lO'rCSlOtation or repair Qfthe Prqperly,if the resioration or repair is econOmically feasibieand 
Lender's!lCCurity is not lessened. During such. repair and restoration periOd, Lendershall have theiighllo 
hoid such insurance proceedsun~ILender hashed an opportunity to inspect such Property to ensure the work 
has IJccp completed to Lemler's satisfaction, pro>ided that SUch inspection shall be .undertaken promptly; 
Lender may disbursep,oceeds for the repairs and restoration in a single payment or ina series of progress 
payments as the work is compleied. Unless an agreement is made in writing or Applicable Lsw requires 
interest to be pald. on such insuranCe proceeds, Lender shall not be required to pay Borrower any interest or 
earnings on such proceed" Feesfor pubJlc adjusters, or other Utird parties, retained by .Borrower shall not be 
paldout of Ibe insuranCe proceeds and .hali be tho scle obligation of Bllrrower. If the restoration or repair is 
not economically feasible or Lender's security would be lessened, the insuranceprocoeds shall be applied to 
Ibe. sums secured by thi.Security Instrument, wh.ether or not then due, with Ibe exCl'.ss, jf any. paid to 
Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2. 

~-8036(TX) (OOtO) 

2003056 00647 
" 

;;;\££ " 10/:!'6/2007 - 063027-7 - Kohli, Gaud 

Pllgllll 01 11 

,""_,,, dl;-a".~3027-7 
~v~ Form 3044.1 1/01 

301



• • 
If Borrower abandons the Property. Lender may me. negoUatll and settle any available insurance claim 

and related malters. If Borrower does not respond within 30 days 10 a notice from Lender thatth. insurance 
carrier has offered In seIlle a claim. then Lender may negotiate aDd settle the claim. The 3()"day pcri<Jd will 
begin when the notice is given. In either even~ or if Lender acquires the Propeny under Section 21 or 
otherwIse, Borrower hereby assigns In Lender <a) Borrower'srighlS to any insUl1UJcc proceeds in an amount 
not 10 exteed the amounlS unpaid under the Note or this Security lnstrumen~ and (b) any other of Borrower's 
righlS (other than the right 10 any refund of unearned premiums paid by Borrower) under all insurance 
policies covering the Propony, insofar as such righlS are applicable 10 the coverage of the Property. Lender 
may use the insurance proceeds either 10 repair or reslOre the Property or 10 pay amounlS unpaid under the 
Note or thisSecurily Iris(roment, whether or nolthon due. 

6. Occupancy. Borrower now occupies and uses the Property as Borrower's Texas hqmestead and shall 
continue 10 occupy the Property as BOll'OWer's Texas homestend fo< at least one year oiflcr the. dale of this 
security lns\runlanl. unless Lender otherwise agrees in wriling, which consent .hall not.be unreasonably 
withheld. 0< unless extenuating cin;umstan<:es ""ist which are beyond Borrower's control. 

7. ","eservat/on,Malntena •. "" and Protecllon of tbe Property; Inspections. Borrower shaU not 
destroy, dllll1age or impair llIe Prqperty,allow the Property to deleriOIllle or commil waste on the Property. 
Whether or not Borrow ... istcsid4J& in the Property, Borrower shall maintain the Property in ord ... tOpreven! 
the Property frQm deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to 
Section S that repair or resloration i. nol economically feasible, Borrower sha!lproinplly repair the Property if 
dllmaged lOavoili further deterioration or dllmage. If insurance or condenuialion proceed. are paid in 
connection with damage 10, crib. laking . of, the Property, B01l'Ower shall be rasponsible for repairing or 
r.:.loring the Propony .only if Lenderhnsreleased proceeds for such plllJ>OSCS. Lender Oiay disburSe proCeeds 
for the repaiQ and rcsU>rlnion in a single paymenl o.r in a· series of progI\lSS. paYments. as the worle Is 
completed. If the. insilrance or condom nation proceeds are not suffICient 10 repair or teswte the Property, 
Borrower isoot relieved of BOm>wer's obligation for the completion of such repair 0< resto",tioo. 

I..endl:r 0, lIS agent may make reasonable entries upon and inspecUons of the l'rope/ty. If it.Uas 
n:awnabJe.tlluse, Lender may inspect the interlorof the improvemClltsoll the Prop(lny.Lend"" shall give 
Borrower notice at the time of or prior 10 sUch an interior inspection specll'yingsuch reasonable cail ... 

8. Borrower's /.;lllIn AppUcatlon. Boll'Ow ... •• ""lions shalf constl!Ule ·actiJaJ fraud under Section 
SO{a)(6)(c), ArtiCle XVI of llIe Texas Constillltion and Borrower shall be in defaull and may ):>e held 
personally liable for the debt evidenced by the Nom· and Illis Security Ins(rolnelJt if. during the· Loan . 
app!ictlllon process. Borrower or. any persons or entilies· acting at Ille direction of B9rtllW\;I' or with 
Borrower's };noWledgeOl' consent gave materially false, misleading. or inacclJlllte information or statel1lCIIIS 
10 Lender (or failed to provi\le Lender with material information) in COll.nectiOll with the Lean or any.other 
action or. iriaction that i. detelmined to be IlCti1al fraud. Maletial represenlJltions include.hul are not limited to. 
represenrations concerning Borrower's occupancy of Ille Property as a Texas homestead, the representations 
and WI!fJl!ilUes contained in the Texas Home Equity Aff>davit and Agrfel1lenl, and the execution or an 
aclcnowJedgment of fair l1larket value of !he property as described in Section 27. 

9. ","01",,1,100 of I.,ender's Inlerest in Ihe Property and Rights Under tbis Security Ins/rume"l. If: 
(8) Borrower fails 10 perrOtm the covenants and agreements conramed in !his Security in';!rUmen!, (b)tIJere is. 
alegal proceeding that mighl significantly affect Lender's interest in the Property Bnd/Orrights under Illis 
Seeurity Instrument (such as a proceeding in bankruptcy, probale, for condemnation or forfeiture, for 
enfo=eut of a lien which may atlllin priority over this Securily !ns(romeut or to enforce laws or 
regulations). or (c) Borrower has abandoned the Property,. Illeu Lender may do and pay for whalev", is 
reasonable Or appropriate 10 protect Lender's interesl in the Property and rights. under this Security 
lnstrumon~ including protecling and/or assessing !he value of the Propeny, and securing and/or repairing 
!he Property. Lender's actions can include. but are nol limited 10: (a) paying any sums secured by a lien 
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Michael A. Yanof 
Direct Dial: (214) 871-8270 
myanof@thompsoncoe.com 

Beverly Lee 
Clerk of the Court 
Probate Court No.3 

THOMPSON COE 
Attorneys and Counselors 

Thompson, Coe, Cousins & Irons, L.L.P. 

2Jl~$J);M?~{V, A~st: 
l:t· .' :':JI:-:i It ~on 

r"; . ; . !TY Saint Paul 

October 16,2012 

Via Hand Delivery 

Dallas County Records Building 
501 Main Street, 2nd Floor 
Dallas, Texas 75202-3500 

Re: Cause No. PR-II-3238-3; InRe: Estate a/Max D. Hopper, Deceased; Jo N 
Hopper v. JP Morgan Chase, NA., etal.; In the Probate Court No. 3 of Dallas 
County, Texas 

Dear Ms. Lee: 

I am one of the attorneys representing the Appellee/Cross-Appellant Jo N. Hopper in the 
above-referenced appeal. Appellants Stephen B. Hopper and Laura S. Wassmer, as well as 
JPMorgan Chase Bank, N.A., have requested that certain items be included in the Clerk's 
Record. This letter requests that additional items be included, and clarifies requests from other 
parties, as set forth below. 

First, Appellee/Cross-Appellant Jo N. Hopper requests that the following additional items 
be included in the Clerk's Record andlor a Supplemental Clerk's Record to be filed in the Dallas 
Court of Appeals in the above-referenced appeal: 

Date of Filing 
Or Delivery to 
Trial Court 

1120/12 

1120/12 

Title of Pleading or Filing 

Plaintiff Jo N. Hopper's Motion to Continue Hearing and 
Objection on and as to: Stephen Hopper's and Laura Wassmer's 
Second Amended Motion for Partial Summary Judgment with 
Affidavits 

Notice of Entry of Appearance of Professor Thomas M. 
Featherston, Jr. 

Plaza of the Americas I 700 N. Pearl Street, Twenty-Fifth Floor I Dallas, Texas 75201-2832 I (214) 871-8200 I Fax: (214) 871-8209 
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1784812vl 
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1123/12 

1125112 

1/27112 

3114/12 

4/10112 

4113112 

4/24/12 

4/26112, 

517112 

5/10112 

5111112 

JPMorgan Chase Bank, N.A.'s Response to Jo Hopper's Motion 
for Partial Summary Judgment and Stephen Hopper's and Laura 
Wassmer's Second Amended Motion for Partial Summary 
Judgment 

Motion to Allow, Within 24 Days of Hearing, Service and Filing 
of Stephen Hopper's and Laura Wassmer's First and Second 
Amended Motions for Partial Summary Judgment Filed With the 
Court on January 9 and 10,2012 

Plaintiff Jo N. Hopper's Response to: Motion to Allow, Within 24 
Days of Hearing, Service and Filing of Stephen Hopper's and 
Laura Wassmer's First and Second Amended Motions for Partial 
Summary Judgment Filed With the Court on January 9 and 10, 
2012 

Plaintiff Jo N. Hopper's Motion to ModifY the Court's February 
14,2012 Order on the Motions for Summary Judgment, and, 
Alternatively, for New Trial, Per T.R.C.P., Rule 329b, and, Motion 
to Sever 

Stephen Hopper's and Laura Wassmer's Motion to Sever 

Plaintiff Jo N. Hopper's Reply to: JPMorgan Chase Bank, N.A's 
Response to Jo Hopper's Motion to ModifY Order and for New 
Trial, and Stephen Hopper's and Laura Wassmer's Motion for 
New Trial, Reconsideration, Clarification, and Modification 

Letter Brief from Michael Graham, attorney for Jo N. Hopper, to 
Judge Miller, dated April 24, 2012 

Letter Brief from Jim Jennings, attorney for Jo N. Hopper, to Judge 
Miller, dated April 26, 2012 

Letter Brief from Michael Graham, attorney for Jo N. Hopper, to 
Judge Miller, dated May 7, 2012 

Letter Brief from Michael Graham, attorney for Jo N. Hopper, to 
Judge Miller, dated May 10,2012 

Letter Brief from Jim Jennings, attorney for Jo N. Hopper, to Judge 
Miller, dated May 11, 2012 
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5/15112 

6118/12 

6/21112 

6/22112 

SI7I12 

8/8112 

Letter Brief from Jim Jennings, attorney for Jo N. Hopper, to Judge 
Miller, dated May 15,2012 

Plaintiff Jo N. Hopper's Motion to Sever Subject to Plaintiff Jo N. 
Hopper's Motion to Modify and Reconsider the Court's May ISth 
Order, or Alternatively, Motion for New Trial 

Motion to Partition and Distribution Pursuant to Texas Probate 
Code Section 149B [filed by Stephen Hopper and Laura Wassmer] 

Stephen Hopper's and Laura Wassmer's First Amended Cross 
Claim 

Letter Brief from Jim Jennings, attorney for Jo N. Hopper, to Judge 
Miller, dated August 7, 2012 

Letter Brief from Jim Jennings, attorney for Jo N. Hopper, to Judge 
Miller, dated August 8, 2012 

Second, Appellee/Cross-Appellant Jo N. Hopper clarifies, to ensure they are included in 
the Clerk's Record, that the following items, requested by Appellants Stephen B. Hopper and 
Laura S. Wassmer or Appellee JPMorgan Chase Bank, N.A., either listed a wrong date of filing 
or were lacking in a specific reference to a party: 

1784812vl 
10293.002 

Date of Filing 
Or Delivery to 
Trial Court 

1/31112 

1131112 

3114/12 

6/15/12 

6/1S/12 

Title of Pleading or Filing 

Plaintiff Jo N. Hopper's Original Answer, and Affirmative 
Defenses to Defendants Stephen Hopper and Laura Wassmer 

Plaintiff Jo N. Hopper's Original Answer, and Affirmative 
Defenses to Defendant JPMorgan Chase Bank, N.A. 

Motion for New Trial, Reconsideration, Clarification, and 
Modification [filed by Stephen Hopper and Laura Wassmer] 

Motion for New Trial, Reconsideration, Clarification, and 
Modification of the May IS, 2012 Order on Motions for Partial 
Summary Judgment [filed by Stephen Hopper and Laura Wassmer] 

Plaintiff Jo N. Hopper's Motion to Modify and Reconsider the 
Court's May ISth Order, or Alternatively, Motion for New Trial 
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These items are simply clarified with the accurate date of filing and a specific reference 
to the party who filed them to ensure they are included in the Clerk's Record. 

Would you please ensure that each of these items is included in the Clerk's Record and/or 
a Supplemental Clerk's Record. Once prepared, please file in the Dallas Court of Appeals in the 
above-referenced appeal. 

Thank you for your assistance, and please do not hesitate to contact me with any 
questions. 

~iL lm'h>clnl~ 
cc: Thomas H. Cantrill (via email and fax) 

John Eichman 

1784812vl 
10293.002 

HUNTON & WILLIAMS 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 

Lawrence Fischman (via email and fax) 
Mark Enoch 
GLAST, PHILLIPS & MURRAY, P.C. 
14801 Quorum Drive, Suite 500 
Dallas, TX 75254 

James A. Jennings (via email) 
ERHARD & JENNINGS, P.C. 
1601 Elm Street, Suite 4242 
Dallas, TX 75201 

Michael L. Graham (via email) 
Janet P. Strong 
THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, TX 75205 
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PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

IN THE MATTER OF 
MAX HOPPER, DECEDENT 

§ 
§ 
§ 
§ 

Location: 
Judicial Officer: 

Filed on: 

Probate Court No.3 
MILLER, MICHAEL E 
09/21/2011 

C-\sr. l\'fORMATION 

Related Cases Case Type: ANCILLARY 
PR-10-01517-3 (ANCILLARY LAWSUIT) Subtype: DECLARATORY JUDGMENT 

Ihn 

DECEDENT 

Current Case Assignment 
Case Number 
Court 
Date Assigned 
Judicial Officer 

HOPPER, MAX D. 

PR-II-03Z38-3 
Probate Court No.3 
09/21/2011 
MILLER, MICHAEL E 

PARTY I\FORMATH)!\' 

1)\1'[ EVFvrs" OUDFRS OI"l'IIF Conn 

09/21/2011 ORIGINAL PETITION (OCA - NEW CASE FILED) 
PLAINTIFF'S ORIGINAL PETITION FOR: DECLARATORY JUDGMENT, BREACH OF 
CONTRACT, BREACH OF FIDUCIARY DUTY, FRAUD. ET AL. FOR REMOVAL OF 
INDEPENDENT ADMINISTRATOR. AND, JURY DEMAND 

09/2712011 ISSUE CITATION 
Party: DEFENDANT JP MORGAN CHASE, N.A. 
PRIVATE PROCESS 

09127/2011 ISSUE CITATION 
11' MORGAN CHASE, N.A. 
Unserved 
RTN 

10/06/2011 COUNTER CLAIM 
Party: DEFENDANT 1P MORGAN CHASE, N.A.; DEFENDANT HOPPER, STEPHEN 
B.; DEFENDANT WASSMER, LAURA S. 
ORGINAL ANSWER. SPECL4L EXCEPTIONS, COUNTERCLAIM AND CROSS-CLAIM (E
FILE) 

10113/20 I I CORRESPONDENCE - LETTER TO FILE 
(E-FILE) 

10114/2011 JURY DEMAND 

10/17/2011 ORIGINAL ANSWER 
STEPHEN HOPPER'S AND LAURA WASSMER'S ORIGINAL ANSWER TO JO HOOPER'S 
ORIGINAL PETITION 

10117/2011 ORIGINAL ANSWER 

10117/2011 

STEPHEN HOOPER'S AND LAURA WASSMER'S ORIGINAL ANSWER TO JPMORGAN 
CHASE BANK, NA. 'S PETITION 

RESPONSE 

PAGE I OF II 

l:\[}LX 

54 pages 

2 pages 

2 pages 

Vol.!Book 2, 
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DOCKET SHEET 
CASE No. PR-ll-03238-3 

Party: PLAINTIFF HOPPER, JO N. 
-- TO JPMORGAN CHASE BANK. N.A.'S SPECIAL EXCEPTIONS 

1011912011 CORRESPONDENCE - LETTER TO FILE 

10/3112011 CANCELED SPECIAL EXCEPTIONS (I :50 PM) (Judicial Officer: MILLER, MICHAEL E) 
REQUESTED BY ATTORNEY/PRO SE 
reset to Nov 9th@ 9:30 

11/02/2011 NOTICE - HEARING I FIAT 
CORRESPONDENCE LETTER 

11/07/2011 AMENDED ANSWER 

11/09/2011 

1111512011 

11118/2011 

11/28/2011 

11/28/2011 

11/30/2011 

PLAINTIFF JO N. HOPPER'S AMENDED RESPONSE TO JPMORGAN CHASE BANK. 
N.A.'S SPECIAL EXCEPTIONS 

SPECIAL EXCEPTIONS (9:30 AM) (Judicial Officer: MILLER, MICHAEL E) 
Counterclaim, Crosse/aim 

ORDER - MISCELLANEOUS 

--ORDER ON SPECIAL EXCEPTIONS 

RULE 11 AGREEMENT 

-JOHN EICHMAN 

RULE 11 AGREEMENT 

E-FILE-MELINDA H SIMS 

RULE II AGREEMENT 

·MARKENOCH 

MOTION· PARTIAL SUMMARY JUDGMENT 

PLAINTIFF JO N. HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

11/30/2011 AMENDED PETITION 
PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION FOR: DECLARATORY 
JUDGMENT. BREACH OF CONTRACT. BREACH OF FIDUCIARY DUTY, FRAUD. ET 
AL. FOR REMOVAL OF INDEPENDENT ADMINISTRATOR. AND JURY DEMAND 

12102/2011 RULE II AGREEMENT 

12/05/2011 NOTICE OF HEARING 

12/20/2011 COUNTER CLAIM 
Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
AND CROSS CLAIM FOR DECLARATORY JUDGMENT 

12/20/2011 MOTION· SUMMARY JUDGMENT 

12/20/2011 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
(PARTIAL) 

MOTION - CONTINUANCE 
Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 

PAGE 2 OF II 

Page 36. 4 pages 

Vol.lBook 2. 
Page 30. 6 pages 

Voi.lBook 2. 
Page 40. 2 pages 

Vol.!Book 2. 
Page 44, 2 pages 

Vol.lBook 2. 
Page 42. 2 pages 

Vol.!Book 2. 
Page 46. 3 pages 

Vol.!Book 18. 
Page 237. 60 pages 

Vol.!Book 34, 
Page 676. 36 pages 
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12/21/2011 

12/23/2011 

12/23/2011 

12/23/2011 

12/30/2011 

LETTER TO COURT 
JAMES ALBERT JENNINGS. 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

MOTION - CONTINUANCE (II :45 AM) (Judicial Officer: MILLER, MICHAEL E) 

RESPONSE 
Party: PLAINTIFF HOPPER, 10 N. 
TO STEPHEN B. HDPPER'S AND LA URA WASSMER'S MDTIDN FDR CDNTINUANCE 

MOTION 
TO. DISQUALIFY RECENTLY-NAMED DPPDSING CDUNSEL GERRY w: BEYER 

CANCELED MOTION - PARTIAL SUMMARY JUDGMENT (9:00 AM) (Judicial 
Officer: MILLER, MICHAEL E) 

REQUESTED BY ATTDRNEY/PRD SE 

01/0912012 MOTION - PARTIAL SUMMARY JUDGMENT 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
FIRST AMENDED (E-FILE) 

01110/2012 MOTION - PARTIAL SUMMARY JUDGMENT 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
SECDND AMENDED (E-FILE) 

0111312012 MOTION - PARTIAL SUMMARY JUDGMENT 

0111712012 

01117/2012 

01117/2012 

0111712012 

0111712012 

0112012012 

01/23/2012 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
SECDND AMENDED MDTIDN FDR PARTIAL SUMMARY JUDGMENT 

NOTICE 
DF WITHDRAWAL AS CDUNSEL FDR NO. N. HDPPER (GERRY w: BEYER'S) 

RULE II AGREEMENT 

NOTICE 
STEPHEN B. HDPPER'S AND LAURA S. WASSMER'S NDTICE DF WITHDRAWAL DF 
MDTIDN WITH PREJUDICE 

MOTION - QUASH 
Party: PLAINTIFF HOPPER, 10 N. 
AND DR FDR PRDTECTIVE DRDER DF DEFENDANTS' NDTICE DF INTENTIDN TO 
TAKE DRAL AND VIDEDTAPED DEPDSITIDN DF JD N. HDPPER 

MOTION - QUASH 
Party: PLAINTIFF HOPPER, JO N. 
AND DR FDR PRDTECTIVE DRDER DF DEFENDANTS' NDTICE DF INTENTIDN TO. 
TAKE DRAL AND VIDEDTAPED DEPDSITION DF CELIA DDRIS KING AND 
SUBPDENA DUCES TECEM 

NOTICE - APPEARANCE 
DF PRDFESSDR THDMAS M. FEATHERSTON. JR. 

CANCELED MOTION - PARTIAL SUMMARY JUDGMENT (2:00 PM) (Judicial 
Officer: MILLER, MICHAEL E) 

REQUESTED BY ATTDRNEY/PRD SE 

01123/2012 RESPONSE 

RESPDNSE DF STEPHEN B. HDDPER AND LAURA S. WASSMER TO. JD HDPPER'S 

PAGE 3 GF II 

Vol.!Book 34, 
Page 636, 40 pages 

Vol.!Book 34. 
Page 592. 44 pages 

Vol.IBook 18. 
Page 193, 64 pages 
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MDTIDN FDR PARTIAL SUMMARY JUDGMENT 

01124/2012 MOTION - PARTIAL SUMMARY JUDGMENT 

SUBJECT TO PAINTIFF'S MDTIDN TO CONTINUE HEARING AND DVJECTIDNS, ET 
AL. FILED 1120112 PL.4INTIFF JD N HOPPER'S DBJECTION TO. STEPHEN B. 
HDPPER'S AND L.4URA S. WASSMER'SAFFIDAVITS DFFERED IN SUPPDRTDF 
THEIR SECDND AMENDED MDTION FDR PARTIAL SUMMARY JUDGMENT 

01/24/2012 MOTION - PARTIAL SUMMARY JUDGMENT 

SUBJECT TO. PLAIN77FF'S MDTION TO CDNTINUE HEARING AND DBJECTIDNS 
FILED 1120112 PLAINTIFF JD N HDPPER'S RESPDNSE TO. STEPHEN B. HDPPER'S 
AND LAURA S. WASSMERS SECDND AMENDED MDTIDN FDR PARTIAL SUMMARY 
JUDGMb"NT 

01/24/2012 AMENDED ANSWER 
DEFENDANT JPMDRGAN CHASE BNAK, NA. 'S FIRST AMENDED ANSWER, SPECIAL I 
EXCEPTION, CDUNTERCL.4IM AND CRDSS-CLAIM IN RESPDNSE TO. JD N HDPPER'S 
FIRST AMENDED DRIGINAL PETITIDN 

01124/2012 ORIGINAL ANSWER 
DEFENDANT JPMDRGAN CHASE BANK, NA. 'S DRiGINAL ANSWER AND, SPECIAL 
EXCEPTIDNS TO STEPHEN HDDPER'S AND LAURA WASSMER'S CDUNTERCLAIM 
AND CRDSS CL.4IM FDR DECLORATORY JUDGMENT 

01/2412012 RESPONSE 

01/24/2012 

0112512012 

01/25/2012 

0112512012 

01125/2012 

01125/2012 

01127/2012 

JPMDRGAN CHASE BANK, NA. 'S RESPONSE TO JD HDPPER'S MDTION FOR 
PAR77AL SUMMARY JUDGMENT AND STEPHEN HDPPER'S AND L.4 URA WASSMER'S 
SECDND AMENDED MDT ION FDR PARTIAL SUMMARY JUDGMENT 

AFFIDAVIT 
AFFIDAVIT DF SUSAN H. NDVAK IN SUPPDRT DF INDEPENDENT 
ADMINISTRATDR'S RESPDNSE TO. MDTIDNS FDR PAR77AL SUMMARY JUDGMENT
CDNFIDENTIAL FILED UNDER SEAL 

CANCELED MOTION - PARTIAL SUMMARY JUDGMENT (9:00 AM) (JudiCial 
Officer: MILLER, MICHAEL E) 

REQUESTED BY ATTDRNEYIPRD SE 

CANCELED MOTION - HEARING (2:30 PM) (Judicial Officer: MILLER, MICHAEL E) 
BY CDURT ADMINISTRA TDR 

MOTION - QUASH 
Party: PLAINTIFF HOPPER, JO N. 
AMENDED MDTION TO QUASH AND DR FDR PRDTECTIVE DRDER DF 
DEFENDANTS' NDTICE DF INTENTIDN TO. TAKE DRAL AND VIDEDTAPED 
DEPDSTION DF CELIA DDRIS KING AHD SUBPDENA DUCES TECUM 

MOTION - QUASH 
Party: PLAINTIFF HOPPER, JO N. 
AMENDED MDTIDN TO. QUASH AND DR FDR PRDTECTIVE DRDER DF 
DEFENDANT'S NDTICE DF INTENTION TO TAKE DRAL AND VIDEDTAPED 
DEPDSITIDN DF Jo. N HDPPER 

MOTION 
TO. ALLDW WITHIN 24 DAYS DF HEARING, SERVICE AND FILING DF STEPHEN 
HDPPER'S AND LAURA WASSMER'S, FIRST AND SECDND AMENDED MDTIDNS FDR 
PAR77AL SUMMARY JUDMENT FILED WITH THE CDURT DN JAN 9 AND 10, 2012 (E
FILED) 

RESPONSE 

PAGE40F II 

Vol.lBook 34, 
Page 493, 5 pages 

Vol.IBook 34, 
Page 499, 49 pages 

Voi.lBook 34, 
Page 548, 44 pages 
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01127/2012 

01130/2012 

01/3012012 

01/30/2012 

OIl30/2012 

01/3112012 

01/3 I12012 

01/31/2012 

01/3 I12012 

OIl3112012 

0Il31/2012 

01131/2012 

02/03/2012 

02/03/2012 

02/06/2012 

02/06/2012 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

Party: PLAINTIFF HOPPER. 10 N. 
TO MOTION TO ALLOW, WITHIN 24 DAYS OF HEARING, SERVICE AND FILING OF 
STEPHEN B, HOPPER'S AND LAURA S. WASSMER'S FIRST AND SECOND AMENDED 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH THE COURT ON 119112 
AND 1110/l2 

RESPONSE 
RESPONSE TO PLAINTIFF'S MOTION TO QUASH DEPOSITIONS AND, IN THE 
ALTERNATIVE, MOTION TO POSTPONE MEDIATION 

CORRESPONDENCE - LETTER TO FILE 

VACATION LETTER 
MARK C. ENOCH (319112--3127112) AND (7113112--817112) 

MOTION - PARTIAL SUMMARY JUDGMENT 
HEARING NOTEBOOK 

MOTION - CONTINUANCE 
SUBJECT TO PLAINTIFF'S MOTION TO CONTINUE HEARING AND OBJECTIONS 
(FILED JANUARY 20,2012) 

MOTION - PARTIAL SUMMARY JUDGMENT (2:30 PM) (Judicial Officer: MILLER, 
MICHAEL E) 

Mr, Enoch Motion Partial S J set secondjiled Dec 192011 

MOTION - PARTIAL SUMMARY JUDGMENT (2:30 PM) (Judicial Officer: MILLER, 
MICHAEL E) 

Mr. Jennings Lead Counsel. Motion Partial 5J filed Nov 30, 201 J is set first 

MOTION - HEARING (2:30 PM) (Judicial Officer: MILLER, MICHAEL E) 
PInt[ Jo N Hoppers Mot to continue Hrg and Obj on and as to Stephen Hoppers & Laura 
Wassmers 2nd Arnd Mot Partial Summary Judgment with Affidavits 

MOTION - HEARING (2:30 PM) (Judicial Officer: MILLER. MICHAEL E) 
Motion Allow Service & Filing within 24 days 

ORIGINAL ANSWER 
Party: PLAINTIFF HOPPER, 10 N. 
AND AFFIRMATIVE DEFENSES TO DEFENDANT JPMORGAN CHASE BANK. N.A. 

ORIGINAL ANSWER 
Party: PLAINTIFF HOPPER, JO N. 
AND AFFIRMATIVE DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA 
WASSMER 

MISC. EVENT 
Party: PLAINTIFF HOPPER, 10 N. 
REPLY TO THE DEFENDANT STEPCHILDREN'S RESPONSE TO PLAINTIFFS MOTION 
TO QUASH DEPOSITIONS AND. IN THE ALTERNATIVE, MOTION TO POSTPONE 
MEDIATION 

MOTION - QUASH (9: 15 AM) (Judicial Officer: MILLER, MICHAEL E) 

MOTION - QUASH (9: 15 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion to Quash 

MOTION - QUASH (9:00 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion Quash 

MOTION - QUASH (9:05 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion Quash 
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02/06/2012 MOTION - QUASH (9: 10 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion Quash 

02/06/2012 MOTION - QUASH (9:15 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion Quash 

02/06/2012 MOTION - QUASH (9:20 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response Motion Quash 

02/06/2012 MOTION - QUASH (9:25 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion Quash 

02/07/2012 MISe. EVENT 
SUBPOENA DUCES TECUM FOR VIDEOTAPED DEPOSITION ISSUAED IN THE 
NAMED OF THE STATE OF TEXAS TO CELIA DORIS KING 

02/07/2012 NOTICE OF HEARING 
MARK ENOCH 

02/09/2012 CORRESPONDENCE - LETTER TO FILE 

02113/2012 MOTION 
Party: DEFENDANT JP MORGAN CHASE, N.A. 
TO ENFORCE MEDITATION ORDER 

02113/2012 NOTICE - HEARING I FIAT 
EFILED. NOTICE OF HEARING (NO FIAT) 

02/14/2012 ORDER- SUMMARY JUDGMENT 

MOTIONS FOR SUMMARY JUDGMENT AND ORDER TO MEDIATION 

02/17/2012 MOTION - HEARING (9: 10 AM) (Judicial Officer: MILLER, MICHAEL E) 
Mot/ion to Quash. Response in Alternative postpone mediation 

02/17/2012 MOTION - ENFORCE (9:10 AM) (Judicial Officer: MILLER, MICHAEL E) 
the Mediation Order 

03/05/2012 ORDER - MISCELLANEOUS 

-ORDER-ORDER ON THE MOTION TO ALLOW, WITHIN 24 DAYS OF HEARING, 
SERVICE AND FILING OF STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AND 
SECOND AMENDED MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH 
THE COURT ON JANUARY 9 AND 10, 2012, AND AFTER HEARING ARGUMENTS OF 
COUNSEL AND REVIEWING THE PLEADINGS AND NOTING THE FILING DATES, THE 
COURT FINDS THAT THE MOTION IS WELL TAKEN AND SHOULD BE GRANTED. 

03/05/2012 RULE II AGREEMENT 

03/14/2012 MOTION - NEW TRIAL 
RECONSIDERATION. CLARIFICA710N. AND MODIFICATION. 

03115/2012 VACATION LETTER 

03119/2012 MOTION - PROTECT 
Party: PLAINTIFF HOPPER, 10 N. 

03/20/2012 NOTICE OF HEARING 

PAGE60F II 
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Page 297, 2 pages 

Vol.!Book 21, 
Page 458, 2 pages 

Vol.!Book 34, 
Page 450, 3 pages 
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04/10/2012 MOTION - SEVER 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 

04111/2012 RESPONSE 
JPMORGAN CHASE BANK, NA. 'S RESPONSE TO JO HOPPER'S MOTION TO MODIFY 
ORDER AND FOR NEW TRIA, AND STEPHEN HOPPER'S AND LAURA WASSMER'S 
MOTION FOR NEW TRIAL RECONSIDERATION, CLARIFICATION, AND 
MODIFICATION 

04113/2012 MOTION - NEW TRIAL (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Reconsideration, Clarafication & Modification(Mark Enoch motion) 

04/13/2012 MOTION - SEVER (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Motion to Modicfy Feb 14th 2012 order in the Alternative MoUion New Trial and Motion 
Sever (Jim Jennings motion) 

04/13/2012 MOTION - SEVER (1:30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Stephen Hopper's & Laura Wassmer's Motion Sever 

0411312012 RESPONSE 
Party: PLAINTIFF HOPPER, JO N. 
TO JPMORGAN CHASE BANK RESPONSE TO JO HOPPER'S MOTION TO MODIFY 
ORDER AND FOR NEW TRIAL, AND STEPHEN HOPPER'S AND LAURA WASSMER'S 
MOTION FOR NEW TRAIL, RECONSIDERATION, CLARIFICATION AND 
MODIFICATION 

04118/2012 MOTION - PROTECT 
Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 

04119/2012 SUPPLEMENTAL: MOTION 
PLAINTIFF JO N HOPPER'S FIRST SUPPLEMENT TO MOTION TO COMPEL 

0411 9/20 12 RESPONSE 
PLAINTIFF JO N HOPPER'S RESPONSE TO STEPHEN HOPPER'S AND LAURA 
WASSMER'S MOTION FOR PROTECTION 

04/24/2012 RESPONSE 
OF STEPHEN B. HOPPER AND LAURA S. WASSMER TO PLAINIFF'S MOTION AND 
FIRST SUPPLEMENTAL MOTION TO COMPEL DISCOVERY. 

04/25/2012 MOTION - COMPEL (II :00 AM) (Judicial Officer: MILLER, MICHAEL E) 
Planitiff Jo N. Hopper's Motion to Compel (Mr. Jennings) 

04/25/2012 LETTER TO COURT 
JOHN C. EICHMAN 

04/25/2012 ORDER 

-ORDER DECLARING NULL PRIOR ORDER: ON THIS DAY ON THE COURT'S OWN 
MOTION, THE COURT REVISITF.D AND AS A RE'SULT THEREOF, HEREBY DECLARES 
NULL AND VOID THE ORDER ENTITLED "ORDER" WHICH WAS SIGNED BY THE 
COURT ON FEBRUARY 14,2012 

05103/2012 VACATION LETTER 
5/25/12--6/1/12 (ATTY. JOHN C. EICHMAN) 

05/04/2012 MOTION - ENTER ORDER 

PLAINTIFF JO N HOPPER'S MOTION TO ENTER SCHEDULING ORDER 

05108/2012 NOTICE OF HEARING 
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05/08/2012 VACATION LETTER 
5/10/12 & 5/JI/I2-5/IS/12 & 6'4/12-6/8/12 (MICHAELL. GRAHAM) 

05/08/2012 MOTION - STAY 
STEPHEN HOPPER'S AND LAURA WASSMER'S MOTION TO STAY 

05/1012012 RESPONSE 
Party: PLAINTIFF HOPPER, JO N, 
TO STEPHEN HOPPER'S AND LAURA WASSMER'S IMPROPERLY SET AND FILED 
MOTION TO STAY 

0511112012 SCHEDULING CONFERENCE (11:30 AM) (Judicial Officer: MILLER, MICHAEL E) 
Motion to Enter Scheduling Order 

05/11/2012 MOTION - STAY DISCOVERY (11:30 AM) (Judicial Officer: MILLER, MICHAEL E) 

05118/2012 ORDER - SUMMARY JUDGMENT 

-ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

06/08/2012 MOTION 
Party: PLAINTIFF HOPPER, JO N, 
AMENDED MOTION TO ENTER SCHEDULING ORDER- PLAINTIFFI I 

0611512012 MOTION - NEW TRIAL 
MOTION FOR NEW TRIAL, RECONSIDERATION. CLARIFICATION, AND 
MODIFICATION OF THE MAY 18,2012 ORDER ON MOTIONS FOR PARTIAL 
SUMMARY JUDGMENT 

06118/2012 MOTION - SEVER 

Party: PLAINTIFF HOPPER, JO N, 
SUBJECT TO PLAINTIFF JO N. HOPPER'S MOTION TO MODIFY AND RECONSIDER 
THE COURT'S MAY 18TH ORDER, OR ALTERNATIVELY, MOTION FOR NEW TRAIL 

06118/2012 MOTION 
PLAINTIFF JO N, HOPPER'S DESIGNA110N OF CO-COUNSEL (E-FILE) 

06119/2012 VACATION LETTER 
(JAMES ALBERT JENNINGS) 6/22/12-6/25/12 AND 8/23/12-9/4/12 

0612112012 MOTION 
-FOR PARTITION AND DISTRIBUTION PURSUANT TO TEXAS PROBATE CODE 
SECTION 149B (E-FILE) 

06122/2012 TRO HEARING (10:00 AM) (Judicial Officer: MILLER, MICHAEL E) 

06/2212012 MOTION 

06/22/2012 

06/22/2012 

06/25/2012 

-STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED MOTION TO SEVER 
( E-FILE) 

MOTION - CONTINUANCE 
PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING ON STEPHEN 
HOPPER'S AND LA URA WASSMER'S MOTION FOR NEW TRIAL, RECONSIDERATION, 
CLARIFICATION, AND MODIFICATION OF THE MAY 18, 2012 ORDER ON MOTION 
FOR SUMMARY JUDGMENT, AND THEIR MOTION TO SERVE, 

RESPONSE 
TO PLAINTIFF'S MOTION FOR CONTINUANCE OF JUNE 27, 2012 HEARING (E-FILE) I 

MISe. EVENT I 
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PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

STEPHEN HOPPER'S AND LA URA WASSMER'S FIRST AMENDED CROSS CLAIM (E
FILE) 

06/27/2012 SCHEDULING CONFERENCE (II :30 AM) (Judicial Officer: MILLER, MICHAEL E) 
Plntfs Partially opposed Amended Motion Enter Scheduling Ord. 

06/27/2012 MOTION - SEVER (11:30 AM) (Judicial Officer: MILLER, MICHAEL E) 
& Motion To Stay Two Different Motions 

06/27/2012 MOTION - NEW TRIAL (II :30 AM) {Judicial Officer: MILLER, MICHAEL E) 
& Motion Reconsideration I document. (Mark Enoch Motion) 

06/2712012 ORDER - SCHEDULING 

-LEVEL 3 SCHEDULING ORDER 

07/30/2012 MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
App/icationfor Partition and Distribution 

08/02/2012 NOTICE - HEARING 1 FIAT 

08/02/2012 MISe. EVENT 
STEPHEN HOOPER'S AND LA URA WASSMER'S MOTION TO ORDER PLAINTIFF TO 
ALLOW THE HEIRS TO INSURE THEIR CURRENT YET DEISPUTED UNDIVED 
INTEREST IN ROBLEDO AND TO PROHIBIT INTERFERENCE OF PLAINTIFF WITH 
THE HEIR'S ATTEMPTS TO OBTAIN PROPERTY AND LIABILITY INSURANCE 

08/02/2012 RESPONSE 
EC057J017006389- JP MORGAN CHASE BANK, NA. 'S RESPONSE TO MOTION FOR 
NEW TRIAL, MOTION TO SERVE, MOTION TO STA Y. AND MOTION FOR PARTITION 
AND DISTRIBUTION. (E.FILED) 

08/03/2012 MISe. EVENT 
PLAINTIFF JO N. HOPPER'S OPPOSTION TO: STEPHEN HOPPER'S AND LA URA 
WASSMER'S MOTION TO ORDER PLAINTIFF TO ALLOW THE HEIRS TO INSURE 
THEIR CURRENT YET DISPUTED UNDIVIDED INTEREST IN ROBLEOD AND 
PROHIBIT INTERFERENCE OF PLAINTIFF WITH THE HEIRS' ATTEMPTS TO OBTAIN 
PROPERTY AND LIABILITY INSURANCE 

08/03/2012 MISC. EVENT 
PLAINTIFF JO N HOPPER'S BRIEF IN OPPOSITION TO ORDER'S POINTS NOS. SIX 
("6'~ AND SEVE.N(''7'~ 

08/03/2012 MISC. EVENT 
PLAINTIFF JO N HOPPER'S BRIEF IN OPPOSITION TO ORDER'S POINT NO. "2" 

08/03/2012 MISe. EVENT 
PLAINTIFF JO N. HOPPER'S OPPOSITION TO MOTION FOR PARTITION AND 
DISTRIBUTION PURSUANT TO TEXAS PROBATE CODE SECTION 149B 

08/0612012 MOTION - NEW TRIAL (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
& Motion to Sever 

08/06/2012 MOTION - SEVER (1:30 PM) (Judicial Officer: MILLER, MICHAEL E) 

08/06/2012 MOTION - NEW TRIAL (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Plaintiffs Motion to Modify New Trial & Motion to Sever 

08/06/2012 MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Motion To Stay 

08/06/2012 MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 

PAGE90F II 

Vol.lBook 42, 
Page 982, 5 pages 

2 pages 

Printed on 1011912012 at 2:15 PM 315



08/06/2012 

08/06/2012 

08/0612012 

Motion Stay (Graham) 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

APPLICATION TO EXTEND TIME TO FILE (1 :30 PM) (Judicial Officer: MILLER, 
MICHAEL E) 

to file I49A (Demand Accounting) 

MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Application for Partition and Distributionfiled 6-21-12 

MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Motion to order PInt/to allow Heirs to Insure theier current Yet Disputed undiveded interest
--etc ...... }iled 8-2-12 by Mark Enoch office 

0811312012 LETTER TO COURT 

08115/2012 NOTICE - APPEAL 
( E-FILE) 

08115/2012 ORDER 

-SECOND REVISED ORDER ON MOTINS FOR SUMMARY JUDGMENT 

08115/2012 ORDER 

-ORDER TO SERVER 

08115/2012 ORDER 

-ORDER ON WRITTEN AND ORAL MOTIONS 

0811512012 ORDER 

-ORDER ON WRITTEN AND ORAL MOTIONS 

08/15/2012 ORDER 

-SECOND REVISED ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

08/30/2012 MOTION 
PLAINTIFF'S AND DEFENDANT CHILDREN'S JOINT MOTION TO STAY 

0911012012 NOTICE - APPEAL 
PLAINTIFF JO N HOPPER'S NOTICE OF NOTICE 

091l 2120 12 MOTION - ENTER ORDER 
PLAINTIFF JO N HOPER'S MOTION TO ENTER NEW ORDER OF SEVERANCE. 

0911 812012 MISe. EVENT 
JPMORGAN CHASE BANK, NA. 'S REQUEST FOR ADDITIONAL ITEMS TO BE 
INCLUDED IN REPORTER'S RECORD ( E-FILE) 

09/21/2012 NOTICE 
OF INDEPENDENT ADMINISTRATOR'S COMPLIANCE WITH THE COURT'S AUGUST 
15,2012 ORDER 

09/2812012 CANCELED MOTION - HEARING (2:15 PM) (Judicial Officer: MILLER, MICHAEL E) 
REQUESTED BY ATTORNEY/PRO SE 

10108/2012 CLERKS RECORDS 

1011 112012 CLERKS RECORDS 
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PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

CORRESPONDENCE LETTERS (ADDITIONS) 

10/17/2012 CLERKS RECORDS 
2nd. SUPPLEMENTAL FILED BY· MICHAEL A. YANOF (THOMPSON COEAT7VRNEYS 
AND COUNSELORS) 

10/19/2012 CANCELED MOTION· HEARING (2:00 PM) (Judicial Officer: MILLER, MICHAEL E) 
REQUESTED BY ATTORNEY/PRO SE 

11/02/2012 MOTION· HEARING (3:00 PM) (Judicial Officer: MILLER, MICHAEL E) 
Plantiffs and Children Joint Motions to stay filed 8-30-12 

DA"l I' Fl~A:'-iCIAL 1;,\ FORM ·\TJO\ 

DECEDENT HOPPER, MAX D. 
Total Charges 
Total Payments and Credits 
Balance Due as of 10/19/2012 

PAGE II OF]] 

991.00 
991.00 

0.00 
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Transaction Detail for HOPPER, MAX D. on Case# PR-11-03238-3 

Recipients: 

IN THE MATTER OF 

Date 

55738088 

09/21/2011 

55768933 

10/07/2011 

55782072 

10/14/2011 

55786208 

10/18/2011 

55860281 

11/28/2011 

55923885 

01/10/2012 

55932573 

Reference 

Charge 

Charge 

PAYMENT (MAIL) 

Rept PR-2011-20324 

PAYMENT (MAIL) 

Rept PR-2011-20535 

Charge 

Charge 

PAYMENT (MAIL) 

Printed on 10/19/20122:19 PM 

Report Options: Incl. Trans. w/o Recipients 

Payor Charges Payments 

29.00 

52.00 

ERHARD & JENNINGS 57.00 

HUNTON & WILLIAMS LLP 52.00 

2.00 

2.00 

GLASTDALLAS 2.00 

TXDALLASPROD 

Credits Balance Disbursed Escrow 

236.00 0.00 

52.00 0.00 

52.00 0.00 

2.00 0.00 

2.00 0.00 

2.00 0.00 

2.00 0.00 
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Transaction Detail for HOPPER, MAX D. on Case# PR-11-03238-3 

Recipients: 

IN THE MATTER OF 

Date 

Ull1~/LU1L 

55946401 

01/20/2012 

55954128 

01/26/2012 

55983049 

02113/2012 

55991060 

02116/2012 

56042828 

03/14/2012 

56042877 

03/14/2012 

Reference 

KeDt t-'K-LU1L-UU~Ll 

Charge 

Charge 

Charge 

PAYMENT (MAIL) 

Rept PR-2012-03446 

Charge 

Charge 

Printed on 10/19/20122:19 PM 

Report Options: Incl. Trans. w/o Recipients 

Payor Charges Payments 

2.00 

4.00 

4.00 

HUNTON & WILLIAMS 2.00 

2.00 

2.00 

TXDALLASPROD 

Credits Balance Disbursed Escrow 

2.00 0.00 

4.00 0.00 

4.00 0.00 

4.00 0.00 

2.00 0.00 

2.00 0.00 
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Transaction Detail for HOPPER, MAX D. on Case# PR-11-03238-3 

Recipients: 

IN THE MAnER OF 

Date 

56136385 

05/04/2012 

56216004 

06/19/2012 

56222546 

06/22/2012 

56224013 

06/22/2012 

56224712 

06/2512012 

56227599 

06/26/2012 

56230005 

06/27/2012 

Reference 

Charge 

Charge 

Charge 

Charge 

Charge 

PAYMENT (MAIL) 

Rept PR-2012-13425 

PAYMENT (MAIL) 

Rept PR-2012-13540 

Printed on 10/19/20122:19 PM 

Report Options: Incl. Trans. wlo Recipients 

Payor Charges Payments 

2.00 

2.00 

4.00 

2.00 

2.00 

GLASTDALLAS 2.00 

GLASTDALLAS 2.00 

TXDALLASPROD 

Credits Balance Disbursed Escrow 

2.00 0.00 

2.00 0.00 

4.00 0.00 

8.00 0.00 

8.00 0.00 

58.00 0.00 

52.00 0.00 
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Transaction Detail for HOPPER, MAX D. on Case# PR-11-03238-3 

Recipients: 

IN THE MATTER OF 

Date 

56294392 

08/06/2012 

56315746 

08/16/2012 

56361191 

09112/2012 

56369733 
09/1812012 

56377333 

09/21/2012 

56410330 

10/15/2012 

Grand Total: 

Reference 

Charge 

Charge 

Charge 

Charge 

Charge 

Charge 

Printed on 10/19/20122:19 PM 

Report Options: Inc I. Trans. w/o Recipients 

Payor Charges Payments 

2.00 

2.00 

4.00 

2.00 

2.00 

544.00 

991.00 991.00 

TXDALLASPROD 

Credits Balance Disbursed Escrow 

2.00 0.00 

2.00 0.00 

4.00 0.00 

2.00 0.00 

2.00 0.00 

544.00 0.00 

0.00 0.00 0.00 0.00 
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CLERK'S CERTIFICATE 

THE STATE OF TEXAS § 
COUNTY OF DALLAS § 

I, JOHN F. WARREN, 

Clerk of the County Court of Dallas County, Texas do hereby certify that the 
documents contained in this record to which this certification is attached are all of 
the documents specified by Texas Rule of Appellant procedure 34.5 (a) and all other 
documents timely requested by a party to this proceeding under Texas Rule of 
Appellate Procedure 34.5 (b). In the cause of STEPHEN B. HOPPER and LAURA 
S. WASSMER, Appellant vs J. P. MORGAN CHASE BANK, N.A. Appellee. 

GIVEN UNDER MY HAND AND SEAL at my office in Dallas County, Texas this 
19th day of October, 2012. 

JOHN F. WARREN, 
Clerk County Court 

~';~trZ~~ 
BEVERLY LEt, Deputy Clerk 
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