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Defendants. § JOHNSON COUNTY, TEXAS

DEFENDANT JPMORGAN CHASE BANK, N.A.’S
MOTION FOR SUMMARY JUDGMENT

Defendant JPMorgan Chase Bank, N.A. (“JPMC™) files this its Motion for Summary
Judgment pursuant to Texas Rule of Civil Procedure 166a(b) & 166a(i) and in support would
respectfully show the Court as follows:

L.
SUMMARY OF THE ARGUMENT

1. The Estate of Johnny Fisher, Dec’d (“Estate” or “Plaintiff’) has sued Glenn
Milton, Jay Sandlin, Lucy Norris, RN, and Nancy Argo, RN (collectively the “Individual
Defendants”) and JPMC alleging that it is entitled to damages for breach of fiduciary duty and
conspiracy. Plaintiff’s sole basis for recovery against JPMC on its claims are based on its
alleged, and false, conclusion that it is a beneficiary of a trust and that Defendant failed to
properly administer that trust. Summary Judgment should be granted in favor of JPMC as a
matter of law because Plaintiff was never a beneficiary of the trust. In the alternative, summary
judgment should be granted in favor of JPMC because Plaintiffs claims are barred by the statute

of limitations and laches. Specifically, summary judgment should be granted in favor of JPMC

for the following reasons:
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. Plaintiff' was not a beneficiary of the Trust and it, therefore, lacks standing to
assert a cause of action against JPMC for breach of fiduciary duty. In Texas a
party must be clearly identified as a beneficiary of a trust in order to have
standing to assert a cause of action for mismanagement of that trust. The Plaintiff
was not clearly identified as a beneficiary in the Trust. The Hospital was the only
identified beneficiary of the Trust. Accordingly, it was the only party with
standing to sue JPMC for any alleged breach of fiduciary duty.

. Alternatively, if this Court finds that a malpractice claimant would be a
beneficiary of the Trust when it obtained a judgment against the Hospital, a
contention that JPMC strongly disputes, Plaintiff’s claims based on the Agreed
Judgment would be barred because the Trust had already been terminated and all
assets distributed prior to entry of the Agreed Judgment.

J Finally, Plaintiff’s claims are barred by the statute of limitations because all
allegedly wrongful conduct occurred more than six years prior to the
commencement of this lawsuit and the statute of limitations for breach of
fiduciary duty is four years.

IL
SUMMARY JUDGMENT EVIDENCE

2. In support of this motion, JPMC relies on the pleadings and other documents on
file with the Court and in related lawsuits filed by Plaintiff against JPMC, including the
following, which are attached to Defendant’s Appendix in Support of Motion for Summary
Judgment and hereby incorporated by reference for all purposes:’

A. Fort Worth Osteopathic Hospital, Inc. d/b/a/ Fort Worth Osteopathic
Medical Center Self-Insurance Plan Trust Agreement {App.at5-19),

B. Petition filed by Mildred Fisher in Cause No. C200100173 titled Fisher v.
John B. Payne, D O, et al. in the 249" Judicial District Court of Johnson County, Texas (App. at

20 - 30).

" Capitalized terms not defined in this section will be defined below.

? The pages of the Appendix have been consecutively numbered. For ease of reference, cites to the Appendix in
this Motion will be as follows: (App. at ).
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C. Plea and Petition in Intervention filed by Jackie Fisher, Administratrix of
the Estate of Johnny Fisher, Dec’d, ef al. in Cause No. C200100173 titled Fisher v. John B.
Payne, D O, et al. in the 249™ Judicial District Court of Johnson County, Texas (App. at 31 —
36).

D. May 13, 2005, correspondence from Shawn Brown to Robert Lansford
(App. at 37 - 38).

E. Memorandum of Settlement (App. at 39 - 43).

F. Trustee’s Motion to Approve and Implement Compromise and Settlement
Agreement of Tort Claims by Jackie Fisher, ef al. filed in Bankruptcy Case No. 05-41513, titled
In re Fort Worth Osteopathic Hospital, Inc. in the United States Bankruptcy Court, Northern
District of Texas, Fort Worth Division (App. at 44 — 49).

G. Order Granting Motion to Approve and Implement Compromise and
Settlement of Tort claims by Jackie Fisher, ef al. entered in Bankruptcy Case No. 05-41513,
titled Jn re Fort Worth Osteopathic Hospital, Inc. in the United States Bankruptcy Court,
Northern District of Texas, Fort Worth Division (App. at 50 — 52).

H. Agreed Judgment entered in Cause No. C200100173, titled Fisher v. John
B. Payne, D O, et al. in the 413™ Judicial District of Johnson County, Texas (App. at 53 — 56).

L. Motion to Intervene filed in Adversary No. 07-04016, titied Brown v.
JPMorgan Chase Bank, N.A. in the United States Bankruptcy Court, Northern District of Texas,
Fort Worth Division (App. at 57 — 93).

I Plaintiff’s First Amended Original Petition and Claim of Estate filed in
Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. J P Morgan Chase Bank, et al.,

in the 413" Judicial District Court for Johnson County, Texas (App. at 94 ~ 141).
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K. Plaintiff’s Second Amended Original Petition and Claim of Estate filed in
Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. J P Morgan Chase Bank, et al.,
in the 413" Judicial District Court for Johnson County, Texas (App. at 142 — 168).

L. Section 2162.7.A of the Medical Provider Reimbursement Manual
promulgated by the United States Department of Health and Human Services Social Security
Administration (App. at 169 — 176).

M. Plaintiff’s Initial Response to Requests for Disclosure for All Defendants
served on all defendants in Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. J P
Morgan Chase Bank, et al., in the 413™ Judicial District Court for Johnson County, Texas (App.
at 177 - 197).

N. Motion to Remand filed by The Estate of Johnny Fisher, Dec’d in
Adversary No. 08-4168 titled Estate of Johnny Fisher, Dec’d v. JPMorgan Chase Bank, NA., et
al., in the United States Bankruptcy Court for the Northern District of Texas, Fort Worth
Division (App. at 198 — 329).

0. Plaintiff’s Written Response to First Set of Intetrogatories from
Defendant, Nancy Argo (App. at 330 — 348).

P. Plaintiff’s Written Response to First Set of Interrogatories from
Defendant, Jay Sandelin (App. at 349 — 369).

III.
PROCEDURAL BACKGROUND

3. Fort Worth Osteopathic Hospital, Inc. (“Hospital”) is a debtor in a chapter 7 case
filed under case no. 05-41513-DML-7, pending in the United States Bankruptcy Court for the
Northern District of Texas, Fort Worth Division ("Bankruptcy Case”). Shawn Brown

(“Brawn™) was appointed Chapter 7 Trustee for the Hospital in the Bankruptcy Case.
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4, On February 9, 2007, Brown, in his capacity as Trustee in the Bankruptcy Case,

filed his complaint (“Brown’s Complaint”) initiating an adversary proceeding against JPMC

under adversary no. 07-04016 (“Brown Adversary™), alleging that JPMC was liable to the
Hospital’s bankruptcy estate for damages related to JPMC’s duties as trustee of a trust (“Trust™)
created by a Self-Insurance Plan Trust Agreement (“Trust Agreement™) executed on or about
September 15, 1987, by the Hospital ?

5. On June 25, 2007, the Estate, along with other parties, filed a Motion to Intervene

in the Brown Adversary (“Motion to Intervene”), alleging that JPMC was liable for damages to

the Plaintiff related to JPMC’s duties as trustee of the Trust. An Order Granting Motion to
Intervene was entered on October 11, 2007, over JPMC’s objection,

6. On May 12, 2008, the Plaintiff voluntarily and without explanation filed its
Notice of Dismissal in the Brown Adversary dismissing all claims against JPMC.

7. On October 2, 2008, approximately five months after Plaintiff elected not to
pursue its claims before the Bankruptcy Court in the Brown Adversary, Plaintiff filed its Original
Petition and Claim of Estate, initiating the instant lawsuit under Cause No. C200800560 in the
413™ Judicial District Court of Johnson County, Texas (“Lawsuit™), in which it again asserted a
cause of action against JPMC for breach of fiduciary duty, as it had in the Motion to Intervene.

8. On October 9, 2008, JPMC removed the Lawsuit to the Bankruptcy Court.

9. On April 15, 2009, the Bankruptcy Court voluntarily abstained from hearing the
Lawsuit and it was transferred to the United States District Court for the Northern District of

Texas.

? See Trust Agreement. (App. at 6.)
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10. On September 23, 2009, the United States District Court remanded the Lawsuit
back to this Court, where it remains pending.
I1. . On or about Jfune 7, 2011. Plaintiff filed Plaintiff's Second Amended Original

Petition and Claim of Estate (“Second Amended Petition™).

Iv.
FACTUAL BACKGROUND

12. The Trust was established by the Hospital, in part, in lieu of the Hospital having

to purchase medical malpractice insurance.’

The Trust was to provide benefits to the Hospital
including reimbursement for certain expenses, such as expenses of a risk management program
and excess malpractice insurance premiums, legal fees incurred in defending malpractice claims,
and payment of malpractice settlements and judgments.®

13. On September 22, 1999, while the Trust was in place, Johnny Fisher (“Fisher")
was admitted to the Hospital and died approximately nine days later. On May 8, 2001, Mildred

Fisher, Fisher’s mother, filed a malpractice lawsuit under cause no. C200100173 in the 249

Judicial District Court of Johnson County, Texas (“Malpractice Lawsuit™)® against the Hospital

and various doctors and nurses based on the treatment that Fisher received while he was a patient
at the Hospital.”

14, The Plaintiff intervened in the Malpractice Lawsuit to assert causes of action
against the Hospital and the other defendants and, therefore, was a party to that proceeding.®

However, JPMC was never a party to the Malpractice Lawsuit, was not aware of it, and was not

* See Trust Agreement, Recital (d), (App.at6—7)
* See Trust Agreement, Art. 5.03(a). (App. at 12— 13.)

® After the Malpractice Lawsuit was filed Judicial District 413 was added in Johnson County, Texas and the case
was transferred to that district.

7 See Petition of Mildred Fisher. (App. at 21 —30.)
¥ See Intervention of Fishers. {App. at 32 -36.)
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notified of any alleged malpractice claim against the Hospital at any time before the Trust was
terminated by Brown shortly after the commencement of the Bankruptcy Case.

5. Neither the Hospital nor any agent or committee of the Hospital ever directed
IPMC, either in writing or verbally, to make any disbursement from the Trust to the Plaintiff or
to anyone else on behalf of Fisher.

16.  On February 11, 2005, while the Malpractice Lawsuit was pending, the Hospital
filed a voluntary petition for relief pursuant to chapter 7 of title 11 of the United States Code
(“Bankruptey Code™), and Brown was appointed Chapter 7 Trustee for Fort Worth Osteopathic
Hospital, Inc.

17. After being appointed Trustee, on May 13, 2005, Brown demanded that JPMC
turnover to him on behalf of the Hospital’s bankruptcy estate (mot on behalf of any creditor,
including any malpractice victim) all assets remaining in the Trust.> JPMC promptly complied
with the Trustee’s demand and the Trust was terminated when JPMC delivered the balance of the
funds held in the Trust account to Brown, effectively revoking and terminating the Trust.

18.  As stated above, on February 9, 2007, Brown’s Complaint was filed initiating the
Brown Adversary against JPMC. Brown’s Complaint alleged that JPMC was liable to the
Hospital’s bankruptcy estate for damages related to JPMC’s duties as trustee of the Trust.

19.  After Brown’s Complaint was filed, the Malpractice Lawsuit against the Hospital
was settled. Pursuant to that settlement the total amount of $144,000 was to be paid jointly to
“Jackie Fisher, Houston Fisher, Johnny Fisher, the Estate of Johnny Fisher, and their attorney

E.L. Akins.”"”

* See Brown’s correspondence to JPMC for turnover of the Trust assets. (App. at 38.)
1% See Memorandum of Settlement. (App. at 40.)
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20.  On April 24, 2007, Brown filed the Trustee’s Motion to Approve and Implement
Compromise and Settlement Agreement of Tort Claims by Jackie Fisher, et al. (“Fisher
Settlement Motion™)."'

21.  On May 25, 2007, the Bankruptcy Court caused to be entered an Order Granting
Motion to Approve and Implement Compromise and Settlement of Tort Claims by Jackie Fisher,

et al. (“Fisher Settlement Order™), approving the Fisher Settlement Motion.'?

22, Shortly thereafter, on June 7, 2007, an Agreed Judgment, executed by the parties
to the Malpractice Lawsuit, was signed by the State Court Judge."? The Agreed Judgment states
that the Plaintiff, as well as the other plaintiffs in the lawsuit, may recover from the Hospital the
amount of $975,000.00 and that the “judgment may be enforced only in accordance with
bankruptcy law, in Cause No. 05-41513-DML-7, styled ‘In Re: Fort Worth Osteopathic Hospital,
Inc., Debtor’, In the United States Bankruptcy Court for the Northern District of Texas, Fort
Worth Division.”’  As indicated above, JPMC was never a party in the Malpractice Lawsuit,
was not a party to the Agreed Judgment, did not participate in any way in the negotiation of the
settlement, the Fisher Settlement Order or the Agreed Judgment.

23. Also as stated above, on June 25, 2007, the Plaintiff filed its Motion to Intervene
in the Brown Adversary."” However, on May 12, 2008, the Plaintiff voluntarily dismissed that
cause of action. Plaintiff then filed its original petition in State Court commencing the instant
Lawsuit alleging, as it had as the intervenor in the Brown Adversary, that JPMC breached an

alleged fiduciary duty owed to the Plaintiff because JPMC allegedly mismanaged the Trust.

"1 See Fisher Settlement Motion. (App. at 45 49)
'* See Fisher Settlement Order. (App.at 51 —52)
" See Agreed Judgment. (App. at 54 - 56

¥ See Agreed Judgment. (App. at 54.)

** See Intervention of Fishers. (App. at 58— 93.)
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Specifically, Plaintiff alleges that JPMC allowed the Hospital to make what Plaintiff contends
were unauthorized disbursements and that such disbursements depleted the funds of the Trust
resulting in there being insufficient funds to pay the Agreed Judgment that the Estate had against
the Hospital.

V.
ARGUMENT AND AUTHORITIES

24, Plaintiff's success on the merits of its claims depends upon whether it is a
beneficiary of the Trust, and if so, when its claims as beneficiary accrued.'® Plaintiff's Second
Amended Petition should be dismissed and Judgment should be granted in favor of JPMC for at
least the following reasons: (a) the Plaintiff lacks standing to assert the claims against JPMC
because it was not a beneficiary of the Trust; (b) if Plaintiff became a beneficiary of the Trust (a
status JPMC denies) when it obtained the Agreed Judgment, the Trust had already been
terminated and JPMC could not have owed any duties to Plaintiff: or (c) Plaintiff failed to file
the Lawsuit within the applicable statute of limitations.

A, Summary Judgment Standard.

25.  To prevail on a motion for summary judgment, the movant must establish that

there is no genuine issue as to any material fact and that it is entitled to judgment as a matter of

law. !

There is no genuine issue of material fact if reasonable people could not differ as to the
conclusion to be drawn from the evidence.'® Although evidence favorable to the non-movant

must be taken as true and doubts about evidentiary issues resolved in the non-movant’s favor,

any inference relied on by the non-movant must be a “fair inference” from the summary

'® IPMC strongly denies that Plaintiff is a beneﬁcmry of the Trust and nothing contained in this Motion and Brief
should be construed as an admission that Plaintiff is in fact a beneficiary.

" Garciav. Garza, 311 S.W.3d 28. 35 (Tex. App.—San Antonio 2010, pet. denied).
** City of Keller v. Wilson, 168 §.W.3d 802, 814 (Tex. 2005).
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. . 19 .. . .
Judgment record itself.'”” Mere suspicton or surmise does not amount to a fair or reasonable

inference or otherwise qualify as summary judgment proof.2°

26.  Summary judgment motions must stand or fall on their own merits.' But once

the movant establishes his right to summary judgment as a matter of law, the burden then shifts
to the non-movant to present issues which preclude summary judgment.”” To do so, the non-
movant must expressly present to the trial court by written answer or response any issues
defeating the movant’s entitlement to summary judgment.”? {

27. By this motion, JPMC requests summary judgment on three issues: (1) Plaintiff

lacks standing to assert claims against JPMC; (2) Plaintiff’s claims fail because it alleges it
became a beneficiary of the Trust when it obtained the Agreed Judgment but the Trust had been

terminated by that time and JPMC could not have owed any duties to Plaintiff; and (3) Plaintiff's

L i S e S L e e e,

claims are barred by the statute of limitations.

B. The Plaintiff lacks standing to assert claims against JPMC because it is not a
beneficiary of the Trust.

28.  Plaintiff lacks standing to sue because it did not suffer an injury that is fairly
traceable to JPMC’s actions or inactions, or that the injury will be redressed by a favorable
decision. Plaintiff argues in its Second Amended Petition that it is entitled to damages because it

is a beneficiary of the Trust and JPMC allegedly breached its duties to Plaintiff as beneficiary,

' Centeq Realty v. Siegler, 899 $.W.2d 195, 199 (Tex. 1993).
*Id at199n.2.

2 McConnell v. Southside Indep. School Dist., 858 S.W.2d 337, 343 (Tex. 1993); City of Houston v. Clear Creek
Basin Auth., 589 S.W.2d 671, 678 (Tex. 1979).

* Romo v. Texas Dept. of Transp., 48 §.W 3d 265, 269 (Tex. App.—S8an Antonio 2001, no pet.) {citing Clear Creek,
389 S.W.2d at 678).

® McConnell, 858 S.W.2d at 343: Clear Creek, 589 S.W.2d at 677 (“[B]oth the reasons for the summary judgment ;
and the objections to it must be in writing and before the trial judge at the hearing,”}.
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In Texas, a party must be a beneficiary of a trust in order to have standing to sue for any
mismanagement of the trust property.?*

29, More particularly, the Plaintiff argues that it was a beneficiary of the Trust or, in
the alternative, a “person” to whom JPMC owed a fiduciary duty giving it standing to bring a
claim against JPMC for damages allegedly arising from JPMC’s breaches of the Trust
Agreement. ¥ This argument fails for at least two reasons: (1) the Plaintiff is not clearly
identified as a beneficiary of the Trust, as is required under Texas trust law; and (ii) the Hospital
is the sole beneficiary of the Trust.

(1)  The Plaintiff lacks standing because it is not clearly identified as a
beneficiary of the Trust.

30.  In Texas no particular words are required to create a trust, but a beneficiary must
be identified with certainty.® Whether a party is a beneficiary of a trust is to be determined from
the language in the trust agreement.”” The certainty of the identity of a beneficiary of a trust was
at issue in McNally,” where a dispute arose involving a publicly dedicated cemetery, the Wilson
Chapel Cemetery, and funds collected or donated for the maintenance of the cemetery.

31, In McNally the land first dedicated for use as a cemetery was originally
transferred by deed to several individuals as “Trustees of the Wilson Chapel Burial Ground.”**

After the property was deeded to these individuals as trustees, a group of plot owners voted to

* Davis v, Davis, 734 S.W.2d 707, 709 {Tex. App. — Houston [1st Dist.] 1987 writ refused nr.e.); Lemke v. Lemke,
929 8.W.2d 662, 664-65 (Tex. App. — Fort Worth 1996, writ denied).

* Second Amended Petition at 1 L. (App. at 153.)

* Unthank v. Rippstein, 368 S.W.2d 134, 136 (Tex. 1964); Hubbard v. Shankle, 138 S.W.3d 474, 483-84 (Tex. App.
— Ft. Worth 2004, pet. denied): Tomlinson v. Tomiinson, 960 S.W.2d 337 (Tex. App. ~ Corpus Christi 1997, not
pet.), Fred Rizk Construction Co. v. Cousins Morigage & Equity Investments, 627 S.W .2d 753, 757 (Tex. App. -
Houston [17 Dist.] 1981, no writ).

* Myrick v. Moody, 802 S.W.2d 735, 738 (Tex. App. — Houston [14" Dist.] 1990, writ denied); Moody v. Pitts, 708
S.W.2d 930, 935 (Tex. App. — Corpus Christi 1986, n.w.h.).

78 McNally v. Friends of WCC. Inc., 113 $.W.3d 875 {Tex. App. — Dallas 2003. no pet. h.).
29
=" Id at 878.
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form a nonprofit corporation to acquire control and ownership over the cemetery as allowed by
the Texas Heath & Safety Code.® Two days after that mecting, Friends of WCC, Inc.
(“Eriends”) was incorporated. One day after incorporating, Friends filed suit claiming it was the
lawful governing body of the cemetery. Friends sought a declaratory Judgment that it was also
entitled to possession of all funds collected or donated for cemetery purposes.’’ In support of
this argument, Friends alleged that an express trust existed.’> The trustees argued there was no
€xpress trust governing the money collected or donated for the maintenance of the cemetery.*

32. The court began by explaining that “[t]here are no particular words required to
create a trust if there exists reasonable certainty as to the intended property, object, and
beneficiary,* However, use of the word “trustee” in a deed is only descriptive and has no legal
effect.” Instead, “[t]o create a trust, the beneficiary must be identified with certainty.”*

33.  In making its express trust argument, Friends pointed to the deeds that conveyed
the cemetery to the trustees and a will that bequeathed $25,000 to the Wilson Cemetery
Association. According to Friends, these documents sct out the trust. However, the court found
that none of the documents identified a beneficiary.”” Because there were no identifiable
beneficiaries, summary judgment in favor of the trustees was appropriate and Friends was denied

any relief pursuant to the Texas Trust Code.>*

30 74
31 Id

2 1d at 881.

P 1d at 882.

*Id at 882 (internal citations omitted).

** Id. (internal citations omitted). See afso Fred Rizk Const. v. Cousins Mortg. & Equity, 627 S W.2d 753,757 (Tex.
App. — Houston [1st Dist.] 1982, writ ref’d n.re.) {holding that “use of the word ‘trustee’ in a deed, in and of itself,
does not create a trust, it is merely a description and of no legal effect™).

* McNally, 113 S.W.3d at 882, (intemal citations omitted).
7 1d at 882,
38 ]d
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34.  Similarly, the identity of a beneficiary of a trust was at issue in Hubbard® where
the administrator of Craig Curtright’s (“Curtright™) estate sued Curtright’s lover, Suzie Shankle
(“Shankle™), to recover or impress a trust on life insurance proceeds. Prior to his death,
Curtright had told Shankle that he planned to remove his ex-wife as beneficiary of his life
insurance policy and to change the designation to reflect that Shank|e was the new beneficiary.
He also “told her that he was putting the life insurance in her name because he wanted her to
have the money and he wanted her to take care of the college expenses of Caty, his two-year-old
daughter.*® Shankle filed two no-evidence motions for summary judgment to defeat any claim
the estate had to the proceeds and any claims that were asserted on behalf of Caty.*' The trial
court granted both motions.

35.  On appeal the administrator of Curtright’s estate argued, in part, that Curtright
had created an express education trust for Caty.? The court explained that “[t]here are no
particular words required to create a trust if there exists reasonable certainty as to the intended
property, object, and beneficiary .... To create a trust, the beneficiary must be identified with
certainty...” The court went on to clarify that “the beneficiary must be identified with
reasonable certaint).r.”44 The court then held that, on the facts of this case, there was no EXPress
teust.*?

36.  Specifically, the court found, assuming arguendo that Curtright’s vague statement

could be construed to infer that he may have intended a trust in favor of Caty, the trust

* Hubbard v. Shankie, 138 $.W.3d 474 (Tex. App. — Ft. Worth 2004, pet. denied).
“1d at479.

41 Id.

“ 1d at 483.

' Id. at 484 (internal citations omitted).

* Id at 484 (internal citations omitted).

45 ]d
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beneficiary could not be reasonably identified from the evidence presented because he stated that
he wanted Shankle to (1) have the money for herself, and (2) to provide for Caty’s college
expenses.* According to the court, these statements showed that Shankle was as likely an
intended beneficiary as Caty. In addition, his intent to benefit Shankle directly was further
evidenced by the fact that the beneficiary designation listed her individually and not as a trustee
for Caty, which he could have done.*’ Accordingly, there was no express education trust in
favor of Caty because the court could not identify with reasonable certainty the identity of the
beneficiary,

37.  Like the purported beneficiaries in McNally and Hubbard, Plaintiff was never
identified as a beneficiary of the Trust. Under the facts as alleged in the Plaintiff’s Second
Amended Petition and the €xpress terms of the Trust Agreement, the Plaintiff is not tdentified
anywhere in the trust instrument, much less as a beneficiary of the Trust. The only reference in
the Trust Agreement relating to malpractice claimants occurs when it refers to payments from
Trust assets being made “for malpractice losses of the Hospital.™** It makes no mention of
malpractice claimants as beneficiaries. Nor does the Trust mandate that all (or even any)
malpractice claims be paid from Trust assets. The Trust assets are for the benefit of the Hospital
it it elects to satisfy the Hospital’s obligations arising from malpractice claims by applying the
assets in the Trust. Because Plaintiff was not clearly identified in the Trust Agreement, it cannot
be a beneficiary of the Trust.

38.  In fact, Plaintiff’s argument that it is a beneficiary of the Trust is based entirely

upon the possibility that it might have received a distribution from Trust assets (if the Hospital

45 ]d
7 1d. at 484-85.
** See Trust Agreement, § 5.03(a). (App.at12-13,)
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directed such a distribution, which it never did) based upon its alleged malpractice claim against
the Hospital. However, under this logic anyone who could potentially receive a disbursement of
Trust assets would be a beneficiary of the Trust. Those parties would include all vendors
identified as potential payees in the Trust Agreement including parties who were entitled to
payment for legal expenses and actuarial expenses. Plaintiff’s argument that it somehow became
a beneficiary simply because it might one day have received a distribution of Trust assets is
absurd and not supported by Texas trust law. The mere possibility that a party may one day
benefit from a trust does not give rise to beneficiary status for that party.*  Plaintiff had a
malpractice claim against the Hospital but no claim against the Trust. The Hospital could use its
discretion to determine the source of funds it wanted to use to satisfy a malpractice claim. [t was
not obligated to use Trust assets. Accordingly, Plaintiff’s argument that it was a beneficiary of
the Trust fails.

(2)  The Hospital is the sole beneficiary of the Trust.

39.  Not only does the Trust Agreement not identify the Plaintiff as a beneficiary, but
it also clearly reflects that the Hospital was the sole beneficiary of the Trust. The stated purpose
of the Trust Agreement is to provide a framework for the administration of a self-insurance plan
fund created by the Hospital, which was to be established in licu of the Hospital having to
purchase medical malpractice insurance.™®  Section 2162.7.A of the Medical Provider

Reimbursement Manual promulgated by the United States Department of Heaith and Human

* See Davis, 734 S.W.2d at 709 (rejecting an argument by a father who argued he had standing to sue a trustee of a
trust because he might ultimately inherit the trust property from his minor sons); and Hunter v. NCNB Texas
National Bank, No. 14-94-01199-CV, 1996 WL 223584 (Tex. App. — Houston [14th Dist.] May 2, 1996, writ
denied) (holding that a potential inheritance of property held in trust did not create an interest in the trust property).
See also Scott & Ascher on Trusts, “[jJust as one who might incidentally profit from the performance of a contract
cannot enforce the contract, so also one who might incidentally benefit from the performance of a trust cannot
enforce the trust.” 2 AUSTIN WAKEMAN SCOTT ET AL., SCOTT AND ASCHER ON TRUSTS § 12.13 (5th ed. 2006).

M See Trust Agreement, Recitals (d) & (e). (App. at 6 — 7.)
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Services Social Security Administration defines a self-insurance plan as being “a means whereby
a provider . . . undertakes the risk to protect itself against anticipated liabilities by providing
funds in an amount equivalent to liquidate those liabilities.™' A self insurance fund is thus, by
definition, created by a hospital for its own benefit, to “protect itself.” Additionally, the Trust
Agreement clearly states that the self-insurance plan implemented thereunder was designed to
“provide economical and dependable protection to the Hospital against malpractice liability

claims,”*

not to provide economical and dependable protection to malpractice claimants so that
they could collect on malpractice liability claims they might have against the Hospital.

40.  No provision of the Trust Agreement gave any party, other than the Hospital, any
right to compel either the Hospital or JPMC to distribute any Trust asset to anyone. Only the
Hospital could select the party to whom a distribution of Trust assets could be made.

41.  The Trust was also fully revocable by the Hospital and could be terminated by the
Hospital at any time.® Further, only the Hospital had the right to amend the Trust and it could
do so at any time and in any way.>* That the Hospital alone had the power to amend or terminate
the Trust is particularly significant.

42.  Settlors generally evidence an intent to create a trust in favor of their creditors by

(a) specifically identifying such creditors in the trust document and (b) making the trust

irrevocable.”  In our case, neither of these conditions are satisfied. As was shown above the

*' See Section 2162.7.A (emphasis added). (App. at 174.)

52 See Trust Agreement, Recital (c) (emphasis added). (App. at 6.)
See Trust Agreement Art. 7.02. (App. at 17.)

See Trust Agreement Art. 7.01. (App.at 16— 17))

* See Creel v. Birmingham Trust National Bank, 383 F.Supp. 871 (N.D. Ala, 1974) aff'd 510 F.2d 1363 (5th Cir.
1975) (holding that funds placed in trust with instructions to pay two specified judgment creditors over time created
a beneficiary interest in the creditors); Cleveland Trust Co. v. Pomroy, 177 N.E.2d 410 (C.D. Chio 1961) (holding
that specific creditors were beneficiaries of a trust where the settlor had made the trust irrevocable until the debts to
the creditors had been paid); and Logan v. Consumer Credit C ounseling Service of Central Ohio, Inc. (In re Lee),
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Trust Agreement does not specifically identify any creditors (including Plaintiff or any other
malpractice claimant) as beneficiaries of the Trust. In addition, under Texas law a trust will be
revocable by the settlor unless the trust agreement expressly states it is irrevocable.’® In this case
the Trust Agreement provides that the Hospital “reserves the right to terminate the {Trust
Agreement] at any time by action of the Board communicated in writing to the Trustee.””’
Accordingly, there is no evidence of any intent of the Hospital to create an irrevocable trust in
favor of the Plaintiff as a creditor of the Hospital.

43.  In summary, under applicable Texas state law the Plaintiff is not a beneficiary of
the Trust who would be entitled to assert causes of action against JPMC for its management of
the Trust.”® Plaintiff was not identified with certainty as a beneficiary (which is understandable
because it is not a beneficiary) and the Trust Agreement clearly reflects that the Hospital was the
sole beneficiary of the Trust. Because PlaintifT is not a beneficiary of the Trust, it has not shown
that any injury it might have suffered because the Agreed Judgment has not been fully satisfied
would be favorably redressed by a judgment against JPMC. Accordingly, Plaintiff has failed to
show that it can satisfy the standing elements and summary judgment must be granted in favor of
JPMC.

C. Plaintiff’s claims fail because it alleges it became a beneficiary of the Trust when it

obtained the Agreed Judgment and the Trust had been terminated by that time so
JPMC could not have owed any duties to Plaintiff.

126 B.R. 978 (Bankr. $.D. Ohio 1991) (holding that funds paid to a consumer credit agency were held in trust for
the benefit of creditors because the trust was irrevocable by the settlors).

* TeX. PROP. CODE ANN. §112.051 (Vernon 2007).
*7 See Trust Agreement, art. 7.02 at 12. (App. at 17.)

* See Davis v. Davis, 734 S.W.2d 707, 709 (Tex. App. -~ Houston [1st Dist.} 1987 writ refused n.r.e.) (holding that a
party must be a beneficiary of a trust in order to have standing to sue for any mismanagement of the trust property);
Lemke v Lemke, 929 SW.2d 662, 664-65 (Tex. App. — Fort Worth 1996, writ denied) (same).
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44.  JPMC strongly denies that Plaintiff was ever a beneficiary of the Trust. Without
waiving this argument, if the Court determines that Plaintiff was in fact a beneficiary of the
Trust, then the Plaintiff must show when such beneficiary status arose and that the Trust still
existed when it became a beneficiary.” Plaintiff failed to identify in the Second Amended
Petition (or any prior petition) when exactly it became an alleged beneficiary of the Trust.
However, in Plaintiff’s Initial Response to Requests for Disclosure for All Defendants (“Initial
Disclosures”), Plaintiff states that “[o]ne who has obtained a judgment against an insured is a
third party beneficiary of the insured’s liability insurance policy and can bring a direct action in
tort against the insurer once the judgment is obtained.”® Plaintiff further states in its responses
to discovery requests that “...Plaintiff became a beneficiary of the subject trust when it obtained
its judgment against Fort Worth Osteopathic Hospital, Inc. in the underlying hospital malpractice

[awsuit. ...

Therefore, Plaintiff’s argument is that it became a beneficiary of the Trust when
the Agreed Judgment was entered on June 7, 2007.

45. It has already been established that the Trust was revocable and could be
terminated at any time. Brown, as trustee of the Hospital’s bankruptcy estate exercised the right
to terminate the Trust in May 2005, when he demanded that JPMC turnover all assets remaining
in the Trust.” The Agreed Judgment was entered on June 7, 2007, but the Trust was terminated
by Brown more than two years earlier, in May 2005. Therefore, under Plaintiff’s own theory, it

did not become a beneficiary of the Trust with a right to sue for breach of fiduciary duty until

after the Trust was terminated. Essentially, Plaintiff became the alleged beneficiary of a non-

” See ¢f Moon v. Lesikar, 230 S.W.3d 800,803 (Tex. App. — Houston [14" Dist.] 2007, no pet. h.) {holding that a
contingent beneficiary of revocable trust lacks standing to challenge a settlor’s distribution of trust assets prior to the
vesting of beneficiary's interest through the death of the settlor).

* See Initial Disclosures at 4. (App. at 181.)

*! See Plaintiff’s Written Response to First Set of Interrogatories From Defendant, Nancy Argo at 5. (App. at 335)
5 See App. at 38.
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existent trust. Accordingly, JPMC could not have breached any fiduciary duties it allegedly
owed to Plaintiff because no such duties existed when Plaintiff allegedly became a beneficiary of
the Trust.

46.  Plaintiff has also argued that the Trust was not properly revoked or terminated by
Brown because adequate funds were required to be retained in the Trust account to satisfy the
Estate’s judgment when the Trust was revoked.® Plaintiff is incorrect. Brown, as Trustee of the
Hospital’s bankruptcy case had full authority to terminate the Trust.®* It is undisputed that the
Trust did not have enough funds to satisfy Plaintiff’s judgment at the time Brown terminated the
Trust. Brown certainly could not have contributed additional funds to the Trust after the
commencement of the Bankruptcy. Plaintiff’s argument that sufficient funds to satisfy the
judgment should have been left by Brown in the trust is specious at best. For Plaintiff to then
argue that JPMC should somehow be liable for Brown’s failure to contribute funds to the Trust
which he did not have and could not have contributed anyway is quite simply preposterous. By
the time Plaintiff obtained the Agreed Judgment, there was no trust in existence of which it could
have been a beneficiary because the Trust had been terminated by Brown.

D. Plaintiff’s claims are barred by the statute of limitations.

47.  Even if Plaintiff can establish that JPMC owed a duty to it before it became a
beneficiary of the Trust (a contention that JPMC strongly disputes and that is not supported by
the law), Plaintiff’s claims are barred by the statute of limitations. Plaintiff alleges it is entitled

to damages because JPMC breached its fiduciary duties in connection with management of the

** See Motion to Remand at 46 — 48. (App. at 245 — 247.)

* See Albion Production Credit Association v. Langley (In re Langley). 30 B.R. 595. 600 (Bankr. N.D. Ind. 1983)
(noting that debtors-in-possession succeed, as do bankruptcy trustees, to all of the powers and rights held by the
debtor at the time a bankruptcy petition is filed, including the authority to direct the trustee of a land trust to sell
property and terminate the trust).
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Trust by allowing unauthorized or improper disbursements of Trust assets.®® Plaintiff has wholly
failed to state within the Second Amended Petition when exactly JPMC’s breaches occurred.
However, in its discovery responses Plaintiff listed the following dates as those on which
improper disbursements from the Trust occurred:

An unidentified date in 1999;
January 17, 2002;

August 30, 2002;

September 3, 2002; and
October 24, 2002. %

48.  JPMC does not admit that any of the above disbursements were wrongful.
However, to the extent that Plaintiff’s allegations are that JPMC breached its fiduciary duty in
allowing the above disbursements to take place, those claims are barred by the statute of
limitations because the most recent afleged breach of fiduciary duty occurred on October 24,
2002, which is outside the applicable four year statute of limitations.

49.  In Texas, the statute of limitations for breach of fiduciary duty is four years.®’
The original petition was filed on October 2, 2008, and the most recent allegation of breach of
duty occurred on October 24, 2002, approximately 6 years earlier. The claims are, therefore,
barred by the statute of limitations. Plaintiff was aware of the existence of the Trust as early as
September 14, 2001, more than seven years before it filed the Lawsuit.’® The only way
Plaintiff’s claims can survive summary judgment is if the discovery rule applies to toll the

running of limitations, and it does not apply.

% See Second Amended Petition at para. 34 at 13 — 14 (App. at 155 — 156) and Plaintiff’s Initizl Disclosures at 5 — 6
(App. at 182 - 183).

% See Plaintiff’s Written Response to First Set of Interrogatories From Defendant, Nancy Argo at 4 (App. at 334y,
and Plaintiff’s Written Response to First Set of Interrogatories From Defendant, Jay Sandelin at 16 (App. at 365).

*" TEX. CIV. PRAC. & REM. CODE ANN. § 16.004(a)(4) (Vernon 2002).
% See First Amended Petition, Exhibit 3 (App. at 135~ 137}, and Second Amended Petition at 6 (App. at 148).
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50.  The discovery rule only applies when an injury is inherently undiscoverable and a
claimant is unable to know of the injury at the time of actual accrual of a cause of action.’® If the
injury is inherently undiscoverable, the discovery rule will toll the statute of limitations until the
plaintiff either: (1) discovers the injury; or (2) in the exercise of reasonable care and diligence,
acquires knowledge of facts that would lead to the discovery of the wrongful act or injury.” The
plaintiff need not know of the specific nature of each wrongful act that may have caused the
injury, as the cause of action will accrue when the plaintiff knew or should have known of the
injury.”’

51.  The exercise of reasonable diligence is generally a question of fact, however, if
the evidence is such that reasonable minds could not disagree as to its effect, it becomes a
question of law.” Itisa very limited exception to the statute of limitations and courts generally
construe it strictly.”  Further, the discovery rule will not excuse a party from exercising
reasonable diligence to protect its own interests.’*

52. Asdiscussed above, in order for the discovery rule to apply, the party relying on it
must prove that the injury: (1) is inhetently undiscoverable; and (2) objectively verifiable.” In
addition, “[t]he discovery rule expressly mandates the party to exercise reasonable diligence to
discover facts of negligence or omission.””® In fact, the tolling of the limitations period will end

when the party relying on its benefit “acquires knowledge of facts, conditions, or circumstances

** Seibert v. General Motors Corp., 853 S.W.2d 773, 776 (Tex. App. — Houston[ 14® Dist.] 1993, no. pet.).
" 50 TEX. JUR. 3d, Limitation of Actions § 52 (1995).
71
Id
" Conoco, Inc. v. Amarillo Nat. Bank, 14 $.W.3d 325, 328 (Tex. App. — Amarillo 2000, no pet.).

™ J1d, 50 TEX. JUR. 3d, Limitation of Actions § 52 (1995) {citing Bates v. Texas State Technical College, 983 S.W .2d
821 (Tex. App. — Waco 1998, pet. denied).

™ Conoco, Inc., 14 S.W .3d at 328.
" Conoco, Inc., 14 S.W.3d at 328.
" Stewart Title Guaranty Co. v. Becker, 930 S.W 2d 748, 756 (Tex. App. — Corpus Christi 1996, writ denied),
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which would cause a reasonable person to make an inquiry leading to the discovery of the
concealed cause of action.””’
53.  Asexplained by the Texas Supreme Court due diligence requires parties to protect

their own interests.’®

Such due diligence may include asking the other party for information
needed to verify performance and failing to ask for necessary information is not due diligence.”
54.  The Plaintiff knew the Trust existed from the initial disclosures made by the
Hospital in the Malpractice Lawsuit. Those disclosures specifically stated that “Defendant [the
Hospital] maintains a self-insurance trust with limits of $2,000,000.00 per occurrence,
$4,000,000.00 aggregate.”™ A copy of the Trust Agreement was attached to the disclosures.®!
There is no mention in the Trust Agreement of any limits on liability and, in any event, it is not
an insurance policy. This alone put Plaintiff on notice that they should have requested additional
information concerning the assets in the Trust. Plaintiff never requested information from JPMC
during the course of the Malpractice Lawsuit regarding the assets in the Trust. Nor did Plaintiff
provide notice to JPMC of their alleged claims to Trust assets until they intervened in the Brown
Adversary. Accordingly, Plaintift failed to act with reasonable diligence to protect its own

interests. Under the precedent set forth above, the discovery rule should not toll the statute of

limitations with respect to Plaintiff’s claims.

77 ]d
7 Via Net v. TIG Ins. Co., 211 S.W.3d 310, 314 (Tex. 2006).
79
id
* See Second Amended Petition at 6. (App. at 148.)
8l
i
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VI
CONCLUSION

55.  The Second Amended Petition should be dismissed pursuant Texas Rules of Civil
Procedure 166a(b) and 166a(i) because the Plaintiff lacks standing to assert the claims alleged in
the Second Amended Petition, thereby depriving the Court of subject matter jurisdiction over the
lawsuit. In the alternative, even if the Court determines that the Plaintiff has standing to sue
JPMC for breach of fiduciary duty, a contention JPMC strongly disputes, JPMC is entitled to
summary judgment in its favor because Plaintiff’s claims either accrued after the Trust was
terminated and JPMC owed no duties, or the claims are barred by the statute of limitations.

56.  Plaintiff’s alleged injury is not fairly traceable to the actions of JPMC and it is not
likely that its injury will be redressed by a favorable decision. The Plaintiff was not a
beneficiary of the Trust and, therefore, cannot assert causes of action against JPMC for its
management of the Trust under Texas law. The Plaintiff is not clearly identified as a beneficiary
of the Trust and all benefits of the Trust flowed to the Hospital. In addition, the Trust was
terminated long before the Agreed Judgment was entered, thereby extinguishing any right
Plaintift’ might have had to bring a claim based upon management of the Trust. Finally,
Judgment should be granted in favor of JPMC because Plaintiff’s cause of action is barred by the
statute of limitations. All of the alleged beaches of fiduciary duty occurred in 2002 and earlier.
The statute of limitations for breach of fiduciary duty is four years and the original petition was
not filed until October 2008, more than six years after the alleged breaches occurred and far
outside the applicable four year statute of limitations.

WHEREFORE, JPMC respectfully requests that the Court grant judgment in favor of

JPMC, and for such other and further relief to which it may show itself justly entitled.
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Respectfully submitted,

JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, TX 75202

214/ 953-6000 — Telephone
214/ 953-5822 — Facsimile

By: /s/Jeffrey G. Hamilton
Albon O. Head, Jr.
State Bar No. 09325000
Jeffrey G. Hamilton
Texas State Bar No. 00793886
Heather M. Forrest
Texas State Bar No. 24040918

ATTORNEYS FOR JPMORGAN CHASE
BANK, N.A.

CERTIFICATE OF SERVICE

I hereby certify that on this 24™ day of June, 2011, a true and correct copy of the
foregoing Defendant JPMorgan Chase Bank N.A.’s Motion for Summary Judgment has been
served via First Class United States Mail, postage prepaid upon the following:

E.L. Atkins John MacLean

Atkins Law Firm MacLean & Boulware

325 South Mesquite Street, Suite A 11 Main Street

Arlington, TX 76010 Cleburne, TX 76033

William L. Kirkman Susan E. Baird

Susanna Johnson Cotton Schmidt & Abbott, L.L.P.
Bourland & Kirkman 500 Bailey Ave.

201 Main Street Suite 600

Suite 1400 Fort Worth, TX 76107

Fort Worth, TX 76102

/s/ Jeffrev G. Hamilton
Jeffrey G. Hamilton
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CAUSE NO. C200800560

ESTATE OF JOHNNY FISHER, DEC'D IN THE DISTRICT COURT

Plaintiff

§
§
§
§
\ § 413" JUDICIAL DISTRICT COURT
§
J P MORGAN CHASE BANK, N.A,, §
GLENN MILTON, JAY SANDLIN, LUCY  §
NORRIS, RN, and NANCY ARGO, RN §
§
§

Defendants. JOHNSON COUNTY, TEXAS

APPENDIX OF EVIDENCE IN SUPPORT OF DEFENDANT JPMORGAN CHASE
BANK, N.A.’S MOTION FOR SUMMARY JUDGMENT

Defendant JPMorgan Chase Bank, N.A. (“JPMC”) files this Appendix of Evidence in
Support of JPMorgan Chase Bank, N.A.’s Motion for Summary Judgment.
The Appendix consists of the following evidence:
i Affidavit of Heather M. Forrest (App. 1 - 4).
A. Fort Worth Osteopathic Hospital, Inc. d/b/a/ Fort Worth Osteopathic
Medical Center Self-Insurance Plan Trust Agreement (App. 5 - 19).
B. Petition filed by Mildred Fisher in Cause No. C200100173 titled Fisher v.
John B. Payne, D O, et al. in the 249th Judicial District Court of Johnson County, Texas, (App.
20 - 30).
C. Plea and Petition in Intervention filed by Jackie Fisher, Administratrix of
the Estate of Johnny Fisher, Dec’d, et al. in Cause No. C200100173 titled Fisher v. John B.
Payne, D O, et al. in the 249th Judicial District Court of Johnson County, Texas. (App. 31 — 36).
D. May 13, 2005, correspondence from Shawn Brown to Robert Lansford
(App. 37 - 38).

E. Memorandum of Settlement. (App. 39 - 43).



F. Trustee’s Motion to Approve and Implement Compromise and Settlement
Agreement of Tort Claims by Jackie Fisher, et al. filed in Bankruptcy Case No. 05-41513, titled
In re Fort Worth Osteopathic Hospital, Inc. in the United States Bankruptcy Court, Northern
District of Texas, Fort Worth Division (App. 44 ~ 49).

G. Order Granting Motion to Approve and Implement Compromise and
Settlement of Tort claims by Jackie Fisher, et al. entered in Bankruptcy Case No. 05-41513,
titled In re Fort Worth Osteopathic Hospital, Inc. in the United States Bankruptcy Court,
Northemn District of Texas, Fort Worth Division (App. 50 — 52).

H. Agreed Judgment entered in Cause No. C200100173, titled Fisher v. John
B. Payne, D O, et al. in the 413th Judicial District of Johnson County, Texas (App. 53 — 56).

I. Motion to Intervene filed in Adversary No. 07-04016, titled Brown v,
JPMorgan Chase Bank, N.A. in the United States Bankruptcy Court, Northern District of Texas,
Fort Worth Division (App. 57 - 93).

J. Plaintiff’s First Amended Original Petition and Claim of Estate filed in
Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. ] P Morgan Chase Bank, et al.,
in the 413th Judicial District Court for Johnson County, Texas (App. 94 — 141).

K. Plaintiff’s Second Amended Original Petition and Claim of Estate filed in
Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. ] P Morgan Chase Bank, et al.,
in the 413th Judicial District Court for Johnson County, Texas (App. 141 — 168).

L. Section 2162.7.A of the Medical Provider Reimbursement Manual

promulgated by the United States Department of Health and Human Services Social Security

Administration (App. 169 ~ 176).
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M. Plaintiff’s Initial Response to Requests for Disclosure for All Defendants
served on all defendants in Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. J P
Morgan Chase Bank, et al., in the 413th Judicial District Court for Johnson County, Texas (App.
177 -197).
N. Motion to Remand filed by The Estate of Johnny Fisher, Dec’d in
Adversary No. 08-4168 titled Estate of Johnny Fisher, Dec’d v. JPMorgan Chase Bank, N.A., et
al.,, in the United States Bankruptcy Court for the Northern District of Texas, Fort Worth
Division (App. 198 — 329),
0. Plaintiff’s Written Response to First Set of Interrogatories from
Defendant, Nancy Argo (App. 330 - 348).
P. Plaintiff's Written Response to First Set of Interrogatories from
Defendant, Jay Sandelin (App. 349 — 369).
Respectfully submitted,
JACKSON WALKER L.L.P.
901 Main Street, Suite 6000

Dallas, TX 75202

By: /s/ Jeffrey G. Hamilton
Albon O. Head, Jr.
State Bar No. 09325000
Jeffrey G. Hamilton
Texas State Bar No. 00793886
Heather M. Forrest
Texas State Bar No. 24040918
214/ 953-6000 - Telephone
214/953-5822 — Facsimile

ATTORNEYS FOR JPMORGAN CHASE
BANK, N.A.
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CERTIFICATE OF SERVICE

[ hereby certify that on this 24th day of June, 2011, a true and correct copy of the
foregoing Appendix of Evidence in Support of Defendant JPMorgan Chase Bank N.A.’s Motion
for Summary Judgment has been served via First Class United States Mail, postage prepaid upon
the following:

E.L. Atkins John MacLean

Atkins Law Firm MacLean & Boulware

325 South Mesquite Street, Suite A 11 Main Street

Arlington, TX 76010 Cleburne, TX 76033

William L. Kirkman Susan E. Baird

Susanna Johnson Cotton Schmidt & Abbott, L.L.P.
Bourland & Kirkman 500 Bailey Ave., Suite 600

201 Main Street, Suite 1400 Fort Worth, TX 76107

Fort Worth, TX 76102

/s/ Jeffrey G. Hamilton
Jeffrey G. Hamilton
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CAUSE NO. C200800560

ESTATE OF JOHNNY FISHER, DEC’'D §  INTHE DISTRICT COURT
§
Plaintiff §
§
V. § 413" JUDICIAL DISTRICT COURT
§
J P MORGAN CHASE BANK, N.A., §
GLENN MILTON, JAY SANDLIN, LUCY  §
NORRIS, RN, and NANCY ARGO, RN §
§
Defendants. §  JOHNSON COUNTY, TEXAS

AFFIDAVIT OF HEATHER M. FORREST IN SUPPORT OF
MOTION FOR_SUMMARY JUDGMENT

STATE OF TEXAS

O Lo U

COUNTY OF DALLAS

BEFORE ME, the undersigned authority, personally appeared Heather M. Forrest who,
upon her oath, testified as follows:

1. "My name is Heather M. Forrest. I am over twenty-one years of age and in all
respects competent to execute this Affidavit. All of the matters stated herein are within my
knowledge and are true and correct.

2. "l am an attorney licensed to practice law in the State of Texas by the Supreme
Court of Texas and have continuously practiced law in Texas since my licensure. I am an
attorney at the law firm of Jackson Walker L.L..P., 901 Main Street, Suite 6000, Dallas, Texas
75202. In that capacity, [ have become familiar with the facts stated herein.

3. "Attached hereto are true and correct copies of the following documents:
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A. Fort Worth Osteopathic Hospital, Inc. d/b/a/ Fort Worth Osteopathic
Medical Center Self-Insurance Plan Trust Agreement.

B. Petition filed by Mildred Fisher in Cause No. C200100173 titled Fisher v.
John B. Payne, D O, et al. in the 413th Judicial District Court of Johnson County, Texas.

C. Plea and Petition in Intervention filed by Jackie Fisher, Administratrix of
the Estate of Johnny Fisher, Dec’d, et al. in Cause No. C200100173 titled Fisher v. John B.
Payne, D O, et al. in the 249j:h Judicial District Court of Johnson County, Texas.

D. May 13, 2005, correspondence from Shawn Brown to Robert Lansford.

E. Memorandum of Settlement.

F. Trustee’s Motion to Approve and Implement Compromise and Settlement
Agreement of Tort Claims by Jackie Fisher, et al. filed in Bankruptcy Case No. 05-41513, titled
In re Fort Worth Osteopathic Hospital, Inc. in the United States Bankruptcy Court, Northern
District of Texas, Fort Worth Division.

G. Order Granting Motion to Approve and Implement Compromise and
Settlement of Tort claims by Jackie Fisher, et al. entered in Bankruptcy Case No. 05-41513,
titled In re Fort Worth Osteopathic Hospital, Inc. in the United States Bankruptcy Court,
Northern District of Texas, Fort Worth Division.

H. Agreed Judgment entered in Cause No. C200100173, titled Fisher v. John
B. Payne, D O, et al. in the 413th Judicial District of Johnson County, Texas.

L Motion to Intervene filed in Adversary No. 07-04016, titled Brown v.
JPMorgan Chase Bank, N.A. in the United States Bankruptcy Court, Northern District of Texas,

Fort Worth Division.

APP.2
6151635v.1



L. Plaintiff’s First Amended Original Petition and Claim of Estate filed in
Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. J P Morgan Chase Bank, et al.,
in the 413th Judicial District Court for Johnson County, Texas.

K. Plaintiff’s Second Amended Original Petition and Claim of Estate filed in
Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. J P Morgan Chase Bank, et al.,
in the 413th Judicial District Court for Johnson County, Texas.

L. Section 2162.7.A of the Medical Provider Reimbursement Manual
promulgated by the United States Department of Health and Human Services Social Security
Administration.

M. Plaintiff’s Initial Response to Requests for Disclosure for All Defendants
served on all defendants in Case No. C2000800560 titled Estate of Johnny Fisher, Dec’d v. J P
Morgan Chase Bank, et al., in the 413th Judicial District Court for Johnson County, Texas.

N. Motion to Remand filed by The Estate of Johnny Fisher, Dec’d in
Adversary No. 08-4168 titled Estate of Johnny Fisher, Dec’d v. JPMorgan Chase Bank, N.A., et
al., in the United States Bankruptcy Court for the Northern District of Texas, Fort Worth
Division.

0. Plaintiff's Written Response to First Set of Interrogatories from
Defendant, Nancy Argo.

P Plaintiff’s Written Response to First Set of Interrogatories from

Defendant, Jay Sandelin.”

6151635v.1 APP. 3




FURTHER AFFIANT SAYETH NOT.

AgiSron - or S

Heather M. Forrest

L fh
SUBSCRIBED AND SWORN TO BEFORE ME on this the ./ Sf day of June, 2011.

OG/QT_L‘M_:" A hgi{;
Notary Public - State of Texas
MY COMMISSION EXPIRES:

Y-12~13

SNk, TERRI K. SALTER
Viedbo s Notaty Public, State of Texas
; My Commission Expiras

 August 12, 2013
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¥ORT WORTH OSTBOPATHIC ADSPETAL, InC. D/as/a
FORT WORTE OSTEOPATHIC MEDICAL CENTER
SELE-INSURANCE PLAN TRUST AGREEMENT

THIS TRUST AGREEMINT, dated the 15th day ce Septamber, }9g7
by and between roRT WORTA OSTEOPATHIC H0SPITAL, IRC,, a non—profit
cerporation srganized ard existing under the laws of the Staty of
Texas, hawing its Principal place of Quslnesl in Fort Worth, Tarrant
County, Taxag (‘Rqsp!tal“i 2nd TEXAS AMERICAN BANE, of pPore Barth,
Texas, a nationat banking corporation organized and existing under
the laws of the Unihad.statcp {("Triustma®), .

WITHESSETH:

This kruee Rgreement iz to evidence the igreament betwean the ™
Hospital and thy Trusten with respeet £o the aﬂmiqittrlhion‘olﬂl
self-insurance plan fynd createsd by the Hospital pursuank to the
Hedical Provider Reimburszement Nanual promulopaced by the Onited
Statss Departmant cf Bealth and Buman Bervices, Social Sscuriky
Administration,

RECITALS

(2) The Hospitsl cwns and opearatss a 2435 hundred bed
dospital wnd related facilities in Fore Wbrth, Tarrant County, Texas.

{b) Deapite the excellant clnims‘%nd aoas history of the
Respital, the annual cost and qviilnﬁiiiky of professional Liabilicy
insurance has become a matter of incraeaing uncertainty and cohicern
iﬁ racent years,

- te)  zecause of this concern, the Hospizal caused an extanzive
Study and review to Le mede of the various altsrnatives svailable
to previde sconemical and dependable protection to thg Bospital
againet malpractice ilabilicy elains.

(4} Rfter analysts of all tha datas arising from euch
study and review, the Bospical hag determined that it x most
veasonable and prudent to maintain = total self-insurance progran
with the establishment of a r;sqrve fund and the self~mogumption
of the rigk loss resuliing from malpractice and general patient

1iability because of the nen-availability or exhorbitant
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ccet of commercial iasuranece, the Aoapital concluzed that it vould
ke 7 the best intarast ¢f the Sospiral end cemmunity which ft .
serves to eatedlish & self-funded plam, on an actuarily sound basis,
designed to gnable the Hospital ta "sel? insurs® against the 1ni;ia.l
levels of ual'pnc‘tlcc 1iability tacurrsd at che Haspltal and sécura,
if required, comaercial Imgursncs coverage from the liabllity Ln

excess of seif-Iinsured linits.

(e} The Mospitsl degirex thet such salf-funding plan be
{mplamented through & trust designed {n such manaer as Lo enable
paynents ;hlreto ta quallfy gor_ilndica& reimbursamant, nna‘ ﬁ:ﬂgmd
S0 8 Lo exsapt sush trust from tax pursuant te the applicable -

provisions of the Internal Revenue Code.

NOW, THEAEFORE, tha Hospital snd Trustew do mutually covenaat

and apres as Follews,

ARTICLE ) = DEFINITION OF TERME

As used hertin, unless otherwlse defined or required by the
context, the following Wwords and phraaes shall have the meaning Incdicated;
1.0l Ackvary = shsll meen an actrary, inzurancs canpany orv’
btroker experiemced in the fleld of medical malpractice and ganeral
liahility insurence, indepandeant of any direct or inditect finsncial
ownership or contrel by the Aospical and employed to rander service
with respect to the plan and the fund. _
1,02 Board - rhall mean the Board of Dizectors of the Rospital, '
1.0 Committee - shal) mezn :=he comnittee which shall administer
the plan as provided In Arsicle 3,

1.04 Contribetions - shall mean paywants by the Rospitel to
the Trustae for tha fund.

1.05 Fund = shall mean the trust fund created In accordance with
with Ehe an.

. 3,06 Hospiral =ghzll mesn Fort Worth Osteopzthic Hompitsel, Inc.
4/b/a Fort Worth Osteopathic Medical Center, Fort Worth, Tarrant

Counky, Texas. J

1,07 Medicare Mapuzd -~ shall mean the Hedicare Provider

Aeinbutsement Manval promulgsted by the Soclsl Security Adminlstration

-2-
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»f the Depertment of Healch and Humen Services,

1.68_Plap - shalj rexn the Hospital's self~insurance plan

with rwspect to malpractice Hebility clalns,

1.0% Plan year - shall mean Ssptember 1€, 1287 through

Sepzember 20, 1988 as the Lirst Plan Yesr ang beginning October 1,

1968 & Plan Ymar shall mean a 1Z-morth period thersaftey,
1.10  Trusk - shall maan thie Lrost agreemant bekween tha
Hospital ind the Truscee and sll smendments thereto,
1.1l frustee - ghall mexn Texes American Bank for: Horth,
Cr any substitute or successor Trustes or Trustass.

ARTICLE 2 - CQHTRIEUTIQEE

-

The Aospital heredy convays and Celivecs to Trugtens, In trust,
to be held el administered in accovdance with the terns of this
agreement Lhe Eum Of money pe: forth oh Exhibit A attachad hevero
{the raceipc of which s acknowladged by the Trustae), uhiep sum of
mendy together with su:h‘;a;;ti;nnl mohey OF Droperty As may frem
time to time de deliversd by the Hospltal to the Zrustee, ineluding
the income and sarnings therefrom, shall constitute the trust
proparty. Sal2 sum has been determined hy Marsh & Melalian of
Chicago, Illia5is to be ressonzbly regquired as a ectuarily adeguate
or pound fund resmrve for such liability lomses incurred aand accrued
ageing: the Bospital for the year commencing Septenber L5, 1587
and expiring Septsmber 30, 1988, The Trustes shall have legnl
titla to the trust Preperty and zhall be responsibla for the

proper administration and conkrol thereof ax hersinafter gat farth.

ARTICLE 3 ~ ADNIRISTRATIVE COMMITTEES

2,01 Appointment and Term of Office - The Committee shall

consist of thres {3) to five (5) individuals az shzll be nhzasd by
the Board from tioe to time. The-aoard shall have tha right to
TexOve any menber of tha Committee at any time. XA member way resign
at any tima by written rnsign;tion to the Committee and Board., 12

a vacency in the Committes should ggcur, a successor shall be
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sppainted by the Board,

The Hospical shall, by writtes notice, keep the Trustee notitled
of cucrent membership of the Comnittes, lts offlcecs and agents,
and shall furnish the Trustes & certlified signature card for the
nenbees of the Coomittee. Por 2ll purposss haresnder, the Trugtss
shall be conclusively entitled to rely upon such certified
slgnatures, ’

3.02 Organization of Administrative Committes, The Committes

shall =ilect a chairman and seczetiry from among ftx members, Tt

mey appoint agents ik d;emg necessary far the effective perlarmance
of its dutles »nd may celegate to such appoilntees or to one or more
neabers of the Comeittes suck Dowers and duties, whather administertal
or discreticnary, a5 che Conmittes may deem expadient and appropriace.
The Coomittee shall act by majority vote. Its mambers =zhall serve
withouk compensatiorn, A

1.03 Powers of Adminiscrative Commlttee, The Commiktes shall

be governad by che Board with respect to the control cof tha adein-
istration of gfe Plan wha shall provide lv with sil povers and
ingtructicons necessary to eoable it to properly carry out l[ts
duties in thzat respect, and all powers conferred vpon lt by ths
Plan. Not in limitatien, but in ampliflcatlion of the foregoing,
the Committee zhall have the power to construe the Plen, to raview
pericdicslly the adequacy of funding and of investment pecformance
and commuricate its findings to the Rospital and the Truabse, and
to take steps It deems necesszry to remedy any edminlektrative
srrer an¢ to determine all guestions that shall ariss under the
Plan, Stbiect te any limitaticns Imposed on the Committee by the
Aosrd, it shall decide all guesticns relaring to the daterslnaticn
of payments from the Fund, provided such paymsnt shall be exclusivaly

tor the purposes of the Plan as hersinafter provided. All disbursements

—d-
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by the Trustes shall be made upon and in accordance with the written
hotice cf the Cocamittee cr its designated agent. The decision of
tha Committee wpon 21} matters within the gcope of feg euthority
Shall ke .linlal and binding upon all parties ke this Llagtrument.

The Coomittee shall have :the power but not the abiisstiod ta enploy
investmant counzal on behalf of the Trust, Any such invastment
ccu?sel shall be empovsres te direct the Trustee wieh respact to
permittnd investments,

3.04 Records of Admindctrative Commlttee. ha sectetary of

the Cormittee ehall record Sr cauBe ko be cecorded all acts and
daterninaticns of the Comnittee and all such records, together wich_
¢uch other documents if may be necegsary for the #dninistrakion of
the Plan and shsll be preserosd 1n the custedy af such secretary,

3,05 Intemcification Of Muinistracive Commiteen. The Bospital

aha2l indewnitfy and feve cach member 5f the Commitree harmless from
the eZfeces and condbyushces of the acts, omissiens ang sonduc: of
exch aember in his of2icial Capacity, excep: to the sxtenk thae

such effects ang conseguences shall result from the ects or omisslcns
¢f such nembar ir bad faich,

3.06 MHiscellaneous. The Committes shall advise the Trustse
ard Issue o ths Trustes suchk instructions as the Trustze nay
regirire to adminisrer the Truese,

The Committee and the Hpgpital shall be sntitled to rely upon
all tahles, valuations, certificacas, and reporta furnished by an
acLuary or by an accountant, physician, or sttorney selectad or
*Pproved by the Eospital or the Commlittee., The Compitteeu the
Hcapital, its officers, and the Trustee shall not be deemed imprudent
or scbiect to liabllity by reason of taking or refralning from any
action ia rellance vpon the advice or opinion of any such aciuery,
fccountant, physician, or attorney,

ARTICLE & - TRUST PLAN

4.02. The HBospital, afrer naking a €uvil and comple:l'invosthatiou

-5
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and mnplymis of iy circumstances, organizatioa and operatian, has
detecnized that e §g réagonable and prudent for {:r tg adopt and
im@lamgnt 8 pian of self-irsurance againgt malprectice
logses, Tha truse property shall constituts the Pyupg through
which tha purposes of tie Plan ars carvisd out, The Acspital
TEpresents to the Trustee that ag Part of the Plan 1t intends to
raintain or cause ts ba maintained &n orgoling slaims precessing
and risk managemene activity to determine whether malpraccice
liabiiity exists, and the cavse and cost thersof, and to minimize
the freguency and severity thereof. The Hospital intends that the
Plan be established and paintained in accordznce vith the rules
tnd regulations adopted or implemented from time to tine by the
Urited States Department cf Realtk, Bducatinon and Welfare, Socisl
Seourity Administyatien, or 2Ny agent thereof or succesoor thereto,
povarning twlabursament to the Hospital for payments made in connectian
with the Plan. The Hospltal assumes £full and sole responsibilicy
for compliance with the Medicare repula=ions, &A1l repregentations
&nd recitalg herein with respect ts the Plan shzll be deemed to be
thuse of the Hoapital, )

ABTICLE § -~ THODST FUND AND TRUSTEE

5.61 Trust Pund. The Trustee shiall hold, manage, administer,
a;d after prying all resasorabls costs and expensea of the adn&nist:at%on
af salg Trust or reserving a fund far the paymant thareof, Lhe
Trustes zhall invest and ceinvast the trust funds ia ircone~producing
securities, asaets and properties ax may be authcrirad by thas
statutes and laws of the Dnited sStatea applicatle to national banks
exarelsling tryat powers and regulations {ssued cthersundet, znd zny
amgnqaentx thersto. JAll requiremerts reapacting investmanty by
fiducizries now or hereinafter requirad by the laws of the State of
Texas, eicapt tlet any 1lsaps te or investments and chligations,
sscuritizs or properties of Hospital shall be prohihited, All
{ncoms or revenus rcralized frow sald Inveatnents, [nciuding but not

linited ko, rebotes, interest, dividends, etc. shall be rotained and

-k
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beln by the Trustes and become 2 parc of the trust fund, Syeh

retained income shall be considared and used for Eh& purposag of

detaraining and establishing acequate fund levals np Hospieai's
insurence CtuATY. The Trustee shall be under no duty to Geterming
whethes the amount of any contribution to the trust property from
time o tixe mede by the Zogpital iz in accordance with the Plan pe

the Madicare regulations or ts enfarce or to callsct payment of any

contributionas,

.02 Termination for Medicare. Opon termination of the Plan

from the Medicare prograr. the Horpitsl shall obtain fron the
actvary x determination of the zdequacy of the balance of the Fund
a% of the date of syph ternination In ordexr to deternine tha AmOUnE,

iE any, to be effget against the Borpltal's alloweble cosk tg pe

telnbursed by Medicere if the Fund is mxcenmive, 2s dafined Ln the
Medlcare Manual.

5.03 Peyment from the Trust Property.

{a) The Trustee from time to tims, upon teceipt of writben
direction fzom the individual or irdividuals deaignated by the-
Conmittea or Hospital to so tct, shall make paymant from the income
oY evrpus of the trust property to such persons and in such mannar
Bnt In such mmounts az the Commictes or an agent thereof in such
vriting shall direct, Each such writtan direction shall certify
that the piyment ig related to the Plan, and {s for one or norx of
the purpoces spagified helow. The Truntes shall make payment solely
upon the direction of. the Comnittan and shall not be required ko
inguire into the purpoee or nor be Iiable for the propriety of anmy
such paymént, Payment shall be mads frum tha trust property only
for malpractice losses of the Hospikal whether such logses cceyr

fran Incidents ap clains arizing after September 15, 1987, providing }‘9ﬁ
st are not covered under the terms of any previously haeld commsroial
liability insurance policy and may ba made for the following sxpenses

ta the extent that such are relatsd to the salf-insurancs plan of

the Bogpital:

=
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(1) Exzenses for adninistaring the claims LENagement
program;

(2} Bxpenses of E:ubushtnq this Trus: snd the Trust
Pund;

{3) Legal expanses: .

(€) Actuarie} expenses;

(3) Costa relsting e the acquisition for the Hoapitsl
of excwss insurarce coverage, 1f pu:chllstli by Lthe Trustee;

(81 Expenzas jnvolved with the maintenance of tnis Truse
and the trust property by the Trustee:

{71 Cost of edministering any risk mznagement program of —E-ﬁ-
the Hospical, Lf risk mensgement (s performed by che Trusree;
previded, however, that this subparagraph shall not be construsd to
impose upon the Trustee any duty or obligation to administer any
risk management prograu of the Hospital.

{b] Faympeant for any of che Ffaragoing purposes shal] be deened
proper ‘payment to be paid fros the Erust propsrcty. It {§ intended
that all paymants from the trust property shall be in aécordance
with the Medicars regulationsg, but the Trustse shall not be liable
in any way for the Eospjtal's Eailure to ¢omply therwwith,

5.04 Arcounts, The Trustae shall keép accorate and detalled
zcocounts of all receipts, lnvestmenta and disburxements wich respect
to tha trust proparty. Such person or pers#ony as the Bospitel
shall from tine to tinme dasignate, including such pecsons as may be
requiced by the Madicars ragulations, shall be sllowed to review,

inspect and avdit the books of scocount Telating to the Erust property

f

L

vpisn request at any reksondble time during buslness hours of the
Trustes.

within &0 cays after the close of each 12-month pericd anding
an Septenber 30 of cach year, the Trusten shall.deliver a Linancial
sStatement and accounting contalning.such information as the Rospival

shall from time to time reamonably request, ircluding bur not
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limited to, the £ollowing {nformatimn:
‘ {2) The balznce cf the trust PToparty at the beginning of . i
that Plan Year;

(2} Current peciod canteibutiens; - - ~

(¢} 2The amcunt ang pature of Fipal seyments, includiag a
sepzrate accounting for claims manaygemant, legnl eapenses, claims
paid, and other stmi]ar iteax; ang

{d) The trust property balance at the end of tha Plan Year,

Netwithstanding any eblignticn to raport vithip §0 days sfter
the close of aach 12-month period, Trustme ahall render such rapoces
regardirg the trust fund ane contsining such information as Hospita}
3hall reasonadbly request from time to time.

IE thin agreemsnt cha)l be terminated for any reason during a
Plan Ysar, or if the Trustee shall reslgn or be remavad, ths Truntee
shall, within 45 dayy of such terminztion, resignation o remcvel
date, submit ite final Ftatement and account for tha pericd From !
the lazt previous azcounting to the date of such termlnstion, e

teaignation ar removai, . . >

5.05 Resignatisn of Trustea. The Trustae may reslon from, - E
thie trust at any time by giving 69 days' writtan notice ta tha i
Baerd. 'J.pon such resxignztion becoming effectics, ehe Trustae shall
render to the Hospitel an accounc of tts aoministraticn of the Pund
during the period following that covered by its last annusl account ing

and shall perform all acts necassary to transfer and dellver the

2s3ets of the Fund te its successor Trustee. f‘l“.i_

5.66 Removal of Triustee. The Board may remove the Trustea at

any time upor the delivery of 60 days' written notice Lo the Truztae.
Ia the eveat of such removal, che Trustese ghall be under the sang
duty to account and trarsfer z2hd deliver the assets of the Fund to
its successor as procvided {n the case of che Trustes's regignation.

5.07 Origimal amd Buccessar Trustes, Trustas herein named

has been aelected by the Board on the basie that Trustes is the

_ besy gualified and read{ly available financial Enstitution whoss

~Ga
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28rvice to the Hospital in the P23t nas preved beneficial., It Is o

. ;oatemplatee thet Trusctee and Aospital will continue this agreenent’

indefinitely, Eowaver, in the svert of a vacancy in the trustesship
of thix Trest oeclrring st any time, the Boacd shzlil degignate and
appaint i qualifieq suclensor Trustee of this Truse, Any such

fUCCOBRZAr Trustee shall bave all e¢he rights and gowersa herain {

confarced upon the original Trusktwee. i jﬁﬂﬁ

5.08 Lisbility.. Heither any sember of the Comnittes, the
Board, the Bospital, the actuary rer the Trustee shall be llablse
for any breach of rewporsibilizy on khe part of persons othar than
itself, bBut shall be liable for its own acts, nninl!unl in baa -
faleh or for which fr ig grossly negligent,

ARTICLE § - PO‘?BJ_S_QF TRUBTEE

£.01 Enunsrsted Powers, The Trustee or any succeszor Trustes

thall have the anthority withour order of oz report to any courkt or
cfficer to exeszcisa the following powers in such ceasonable aannar
4% may be falr and aquitable under the circumstences and is herety
given and prented sald povers, dveherities, privileges and immunities
a5 provided I{n the lavs of the United States and Stete of Texes Zor
banks exerclsing trust functions and :he regulations isrued
theyeunder. Tha povars annll includs, but not be limitad ko, the
tollowing, to wig;

{1} To retsin, swll, invest or reinvear in any stocks,
bonds, sacurities, oprions or other property, including common
trust funds esteblished by the Trustes, and stock {n the Trustea,
which {s deswmed propac, fecessscy or expedient without respors{hility
for the exercise of this disgretion, except that of using ordinacy
care; provided, howevar, that no leans w2y be made from the truse
propecty to the Bazpital or to any person releted o the fospital
within the mesring of tha Medicars regulations,

{2) To ¢wll, exchange, or otherwise cirpoexs of any

property 4t any time hald or yequired heraunder at pubifc or privete

_szle, for cash or on terms, without thre necessity of courr approval

-10-
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9r mdvertisement.,

{(3) To register 2ny stock, beond or ather seeutity In the
name of » nomines, with or without disclosure of sy fldvciary
relationship, byt dccurate records shall be nalntainad rhoving chat
Such property iz a trust asser, w?-;%r

(4} To invest in certificates of deposlt and sccounts T
i1ssuea by Trustss.

{5) to vate in person or by proxy all stocks or other
Sacurities, to grant. proxias, general or linited, and to agres cr
take any ather actian in regard to any recrpanization, marger,
censolidation, banktuptey or othar procedurs or proceedings affecking
Y property of tha Trust,

(6} To berve withoust making and Eiling inventory and
eppralsement, withoyt filing any annual or other cetura te any
court and without giving bend; but the Trustes shall fyrnish to-hha
Bespital such finaneial statoments x5 ars otherwise required by
thiz sgreement.

M) Trustee ix relisvea from any responaibility of -
@ivarsifying investments of said trustc fund, Hovever, it ix
conkenplated that Trustee sgreas to seek tha highast rate of
return commensurats with m sound ievestment policy. LY

8.02 Compengation. The Hospital is avuthorized to pay the
Truetee remsonable compensaktion for its services randered. s.id
compansation shall be based on what {s veasonably and customarily
charped for services of a similar type or nature in the eopnruniky
and shall) {include an eveluation of the services rtpderod'by the
Trustea togethsr with the experience of payments oc disbursaments
under this Trust .Agraement.
ARTICLE 7 = AMENDMENT AND TERMINATION
7.01. The Hespitsl, through it Board, shall have the cight ..,.ﬂ,
and powar at any time and from Eime to time by {nstrument in writing
delivered to the Trustee te amend, in whole or in part, any or all

of the provisicns of the Plan and trust agreement; provided, however,
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thal the duties, powsrs and llabilities of the Truscee hersupder
8hall not be :ubstantially increased op decreased without ipg
ccnsent.
7.02. Terminatien. The Aespital expects this Flan tg be ';kﬁy
continyed lodefinicely, bur of necesaity, {t resarves the tight to
txrminate tha Plan 3¢ kny time by aciion of the ored copeunicaten
in writing to the Trustee. If the ?Dsplt;l Tevakes this agreement
or terminzces the Plan, then Upeo veceipng of writken aotice cherwat,
the Trustme shall sither;

(2] Retalp and ad:lﬁsstnr in accordance with thiy
agz?em-nt such portion of the trusr Property ms tha Hospitsl shall
cartify to the Trustem has been determined by an actuarcy as rcqul;;d LR
Ey the Hedicare regQulations as = facersery reserve fupd for future ‘é B
Paymant of the Plan until such time 48 the Hompital mhall cactify
ta the Trustas that an independant agtuary has detszmined that auch
payoent has been me: pr reserves are no longar necassary, whereupon
the Trustos shall delliver ths balance cf che trust p:npurty ko the
Bospltal; or -

12} Dpon cectifjcation te the Trustee by the Hospital

that such paymeat ig congistant with the Medicare regulacions, the ;.!'J

Truster shall deliver the balance of the trust property to the
Rospical, |
ARTICLE B - JISCELIANECUS

8, 01 Hondznga. The he-dingL and sub-hesdings in this Byteemany
have been insart-d for c:rvznienca of refarence only and are to be
igrored {5 any construction of :ha previsions hareof,

8.02 Constructfon. This agreemen: shall be congtryed {n
accordance with the laws of the State of Texes. In the construcelon
of this agreement,.the masculine shall inelude the femine and the L
Elngular the plural in 2l vases wnars sueh meanings would be RS
apprepriate, -

8,03 séverabilitz. 5hould any provision of this agresment be

deemed in vioclatlon of 2ny law, sueh froviglon shsll be desned void

-12- Vg
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Lo the extent required by law and sll provielons of this agreemsnt
] Gthar than that held void Bball resain in force and effect,
o 2.04 Cuunteggarts. rﬂia agreemant may bs execuced in multiple ;
eouncerpects, each of which shall be regarded for all PUrpoOsAs as :

an original; and sueh counterparts Ehell constitube but one and the

-, C.. ) _ sams ingtrugent.

IN WITNESS HHERZOP, the parties hava caused thisx agreement ro
be execured by kheir duly author{zed officers, to be gffective on
. . ’ _‘r the dnte first above written,

FORT WORTA OSTECPATHIC HOSPITAL, IRC.

L/a/h PORT WORTH OSTEOPATHIC HEDICAL‘__
. CENTER

ACCEPTED:

TEXAS AMERICAY BANK § ook

ooers He T © . ;
Benlor Wice Prasicdant and Truat Offiger . :

EXECUTED I¥ MDLTIPLE COFIES, EACH COPY OF WHICH SHALL &E DEEMED 1O
BE AN ORIGINAL. ’

-_.a.
S

s e

-

-13- f

APP. 18



R T ¥ I . AT J

e ey o

. o EXRIBIT A ;

. . Contemporansously with the exescutlon and delivery of the :
e ) . foregoing Truat Agreement, the Hospltal conveys and delivers to the i
co Lo Trustee Dursuzrk to Saction 2 herect, the sus of One Hillion Dollars

{51,000,000.00),

i
i
3

T it ;
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Feb 12 2009 1:44PH HP LASERJET FAX p.2
cause No._CRuo0ls01 73 )
o i a
MILDRED FISHER INTHE DISTRIGT,LOURE, i,
~. o
VS. :

.

JOHN B. PAYNE, D.O., OSTEOPATHIC JOHNSON COUNTY, TEXAS™

MEDICAL CENTER OF TEXAS,

U2 L7 LY O 0 72 L3 D L0

N.P. CASH, R.N., SUSAN SAMUEL, RN, )
V. PATE, CRT, and SUZANNE '
SHENK, D.0. 2{9JUDICIAL DISTRICT
PLAINTIFF'S CRIGINAL PETITION :
TO THE HONORABLE JUDGE OF SAID COURT:
Comes Naw Mildred Fisher, Plaintiff, and files her Original Petition complaining of
Detendants John B. Payne, D.O., Osteopathic Medical Center of Texas, N.P, Cash, RN,
Susan Samuel, R.N., V. Pate, CRT, and Suzanne Shenk, D.O., and for cause of action
would show the Court and Jury:
DISCOVERY CONTROL PI.AN
Plaintiff intends to conduct discovery under Rule 190.4 of the Texas Rules of Civil
Procedure (Levei 3).
I
PARTIES
Plaintiff Mildred Fisher is an individual and resident of Johnson County, Texas.
Defendant, John B, Payne, D.0O., is an individual and may be served with citation
at 313 Westpark Way, Euless. Texas 76040.
Defandant, Fort Worth Osteopathic Hospital, Inc., d/bla Osteopathic Medical Cenler
of Texas, is a Texas Corporation authorized to and doing business in the State of Texas.
S O———
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Feb 12 2009 1:44PH HP LASERJET FAX

it may be served with citation through its registered agent, Yolanda Cervantes, 1000
Montgomery Street, Fart Worth, Texas 76107,

Defendant, N.P. Cash, R.N.,is anindividuat and may be served with citation at 1000
Montgomery Street, Fort Worth, Texas 76107,

Defendant, Susan Samusl, R.N., in anindividual and a resident of Johnson County,
Texas. She may be served with citation at 1000 Montgomery Street, Fort Worth, Texas
76107.

Defendant, V. Pate, CRT, is an individual and may be served with citation at 1000
Montgomery Street, Fort Worth, Texas 76107,

Defendant, Suzanne Shenk, D.O, is an individua! and may be served with citation
at 3500 Camp Bowie Bivd., Fart Worth, Texas 76107,

in.

WRONGFUL DEATH

This action is maintained as a wrongful death action on baehalf of Plaintiff Mildred
Fisher who is entitied to recover for the death of Johnny Fisher under the provisions of the
Texas Civil Practice and Remedies Gode 71.002 and 71.004. Mildred Fisher is the mother
of Johnny Fisher, deceased. Plaintiff Miidred Fisher is a Necessary and proper party to
maintain this wrongful death action and is a surviving legat beneficiary of Johnny Fisher,
Decedent provided for in the Wrongful Death Act. Pursuant to 71.004 of the Texas Civii
Practice and Remedies Code, Plaintiff hereby joins in the wrongful death action which by

operation of law is brought for the benefit of alf surviving statutory beneficiaries.

Plairtiffs Griginal Petition Page 2
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v.
VENVE

Venue is proper in Johnson County, Texas because at the time the cause of action
accrued Defendant Susan Samuel R.N. was a resident of Johnson County. CPRC
§15.002.

V.
EACTS

Atalltimes pertinent to this cause of action, Johnny Fisher, deceased, was a patient
of, and under the care of, Defendants John B, Payne, D.O., Fort Worth Osteopathic
hospital, inc. dfb/a Osteopathic Medical Centar of Texas, Susan Samuel, RN, v, Pate,
CRT, and Suzanne Shenk, D.O.

Dr. Payne treated Johnny Fisher on or aboyt March 26, 1999, May 11, 1999, and
September 22, 1599 through September 30, 1099. On Soptember 22, 1999 Johnny Fisher
was admitted to Osteopathic Medicai Center of Texas ("OMCT") for cervical discactomy.
Dr. Payne and Dr. Shenk performed surgery and wers responsible for providing follow-up
care. Defendants Susan Samue!, R.N.,N.P. Cash, R.N., and V. Pate, CRY, assisted the
doctors and provided care and treatment,

Defendants negligently performed the surgery at issue, failed to provide proper
follow-up care, and failed to reasonably treat and cars for Johnny Fisher, As 3 proximate

result of the Defendants’ negligence, Johnny Fisher died on September 30, 1599,

Vi

Defendants John B, Payne, D.O., Osteopathic Medical Centerof Texas, N.P. Cash,

R.N., Sue Samusl, RN., V. Pate, CRT, and Suzanne Shenk, D.O., are health care

Plaintitf's Original Petition Fage 3
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;;roviders as the a term “health care providers” is used and defined by section 4590,
Subchapter D, of the Medical Liability Insurance Improvement Act.

In the alternative, if one or more Defendants is not a health care provider, then they
are liable under statutory and common taw and section 45901 doas not apply,

Vi,

45901 NOTICE

Plaintiff would show that Defendants have been notified of PlaintifPs claims at least
sixty {60} days prior to the filing of this lawsuit and that Plaintiff has given the reguisite
notice required by Section 4550, Subchapter D, of the Medicai Liability Insurance
Improvement Act. Further, Plaintiff complied with ail requirements of Section 4590i before
filing this lawsuit.

In the altemnative, Plaintiff would shaw that one or more potentiaj Defendants have
been notified of 1 Plaintif’s claims at least sixty (60) days prior to the filing of this lawsuit
and that Plaintiff has given the requisite notice required by Section 4590i, Subchapter D,
of the Medical Liability Insurance Improvement Act. Further, Plaintiff complied with ali
requirements of Section 45901 before filing this lawsuit.

VIl

QSTEOPATHIC MEDICAL CENTER OF TEXAS

Defendant OMCT and its agents and employees wera negligent and proximately
caused Johnny Fisher to suffer injuries and death. At the time medical services and
medical care were provided to Johnny Fisher, Defendants and others were acting as
employees and agents of Defendant OMCT. At all times pertinent to this cause of action,
the employees and agents of Defendant OMCT who were invalved with the care and

treatment of Johnny Fisher were acting in the course and scope of their duties with

Plaintiff's Original Pefition Page 4
Wikled Majpraclics®Fisor, JohnmyiPLEADINGSIORIGINAL PET wpd

APP. 24




Feb 12 2008 1:45PH HP LASERJET FAX

— -~

befendant OMCT. Defendant OMCT is therefore vicariously Fable for its employess' and
agents’ negligent acts and omissions.

Defendant OMCT and its agents and employess were negligent in the following
respects:

1. Failing to reasonably care for Johnny Fisher;

2. Failing to provide Johnny Fisher medical care and treatment that met the
reasonable standard of medica) care:

3 Failing to prescribe a proper course of treatment:

4. Failing to properly diagnose Johnny Figher's condition;

5 Failing to refer Johnny Fisher to a speciallst;

3] Failing to timely treat Johnny Fisher:

7. Failing to order diagnostic testing;

8. Failing to interpret diagnostic testing;

8. Failing to regard diagnostic testing;

10.  Performing an unnecessary surgery,

11, Negligently performing surgery;

12, Failing to provide Johnny Fisher adequate facilities;

13.  Failing to provide adequata follow-up care;

14, Failing to supervise employees and agents; and

15, Failing to act as a reasonable hospital.

Further, Defendant OMCT is directly liable for it's own negligence and for
proximately cauging Johnny Fisher's injuries and death. Defendant OMCT's negligent acts
and omissions Include the following:

1. Failing to implement and enforce policies, Procedures, and protocols:

Plaintitf's Original Petition Page 5
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Negligent hiring;
Negligent supervision:
Negligent retention; and

Negligent credentialing.

IX.
mﬂlﬂmg@&

At all times pertinent to this cause of action Defendant John B. Payne, D.o,

provided medical care, medical services, treatment, angd testing to Johnny Fisher. The

dates of treatment include, but are not limked to, March 26, 1999, May 11, 1989 ang

September 22 through September 30, 1999. Defendant John B. Payne, DO, was

negligent and proximately caused Johnny Fisher's injuries and death. His negligent acts

and omissions include:

1. Failing to reasonably care for Johnny Fisher;

2. Faifing to provige Johnny Fisher medical cara and treatment that met the
reasonable standard of medical care;

3. Failing to prescribe a Proper course of treatment:

4, Failing to properly diagnose Johnny Fisher's condition;

5. Failing to refer Johnny Fisher to a specialist;

6. Failing to timsly treat Johnny Fisher:

7. Failing to order diagnostic testing;

8. Failing to interpret giagnostic testing;

9 Failing to regard diagnostic testing;

10. Performing an unnecessary surgery;

11. Negligently performing surgery;

Plaintiffs Original Pelition Fage 6
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12,
13.

14,

Failing to provide Johnny Fisher adequate facilities;
Failing to provide adequate follow-up care: and

Failing to supervise employees and agents.

X,
DEFENDANT SUZANNE SHENK. D.O

At all times partinent to this causae of action Defendant Suzanne Shenk, D.O.

provided medical care, madical services, treatrent, and testing to Johnny Fisher. The

dates of treatment include, but are not limited to, Septamber 22 through September 30,

1899. Defendant Suzanne Shenk, D.0. was negligent and proximately caused Johnny

Fisher's injuries and death, His negligent acts and omissions include:;

1.

Failing to reasonably care for Johnny Fisher:

2, Failing to provide Johnny Fisher medical care and treatment that met the
reasonable standard of medical care;

3. Failing to prescribe a praper course of treatment;

4, Failing to properly diagnose Johnny Fisher's condition:

5. Failing to refer Johnny Fisharto a speclalist:

B, Failing to timely treat Johnny Fisher:

7. Failing to order diagnostic testing;

8. Failing to interpret diagnostic testing;

9. Failing to regard diagnostic testing;

10.  Performing an unnecessary surgery;

11, Negligently performing surgery:

12, Failing to provide Johnny Fisher adequate facilities:

13.  Failing to provide adequate follow-up care:; and

Plaintiffs Otiginal PetiGon ana 7
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14.  Failing to supervise employees and agerits.

XL
DEFENDANTS N.P. CASH, RLN. AND SUSAN SAMUEL. RN,

At alltimes pertinent to this cause of action Defaridants N.p. Cash, R.N. and Susan
Samuel, R.N. were employees or agents of Defendant OMCT acting in the course and
scope of their duties with Defendant OMCT. Defendanis provided heatth care, treatment,
and services to Johnny Fisher. The dates of treatmant include, but are not limited to,
September 22 through September 30, 1899, Defendants N.P. Cash, R.N. and Susan
Samuel, R.N. ware negligent and proximately caused Johnny Fisher's injuries and death,
Their negiigent acts and omissions include:

1. Failing to reasonably care for Johnny Fisher:

2. Failing to provide Johnny Fisher health care ang treatment that met the
reasonable standard of care;

3. Failing to timely treat Johnny Fisher:
4, Failing to reasonably decument Johnny Fisher's condition:
5. Failing to provide adequate follow-up care; and

6. Failing to provide adequate nursing care.

XIt.
DEFENDANT V, PATE, CRT

At all times pertinent to this cause of action [lefendant V. Pate, CRT was an
employee or agent of Defendant OMCT acting in the course and scope of his or her duties
with Defendant OMCT, Defendant provided medical, health care, and ancillary services to
Johnny Fisher. The dates of service include, but are not limited to, September 22 through

September 30, 1998. Defendant V. Pate, CRT was negligent and proximately caused

Plaintff's Qriginal Petition Page 8
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Johnny Fisher's injuries and death. His or her negligent acts and omissions include;
1. Failing to reasonably care for Johnny Fisher;

2. Failing to provide Johnny Fisher health care and treatment that met the
reasonable standard of care:

3 Failing to timeiy treat Johnny Fisher;
4, Failing to reasonably document Johnny Fisher's condition; and
5. Fatling to provide adequate follow-up care.

XHl.
DAMAGES

Defendants, through negligent acts and omissions, proximately caused Johnny
Fisher's injuries and death. Plaintiff Mildred Fisher is Jahnny Fisher's mother, As a result
of Johnny Fisher's death, Mildred Fisher has suffered:

1. Loss of companionship;

2. Loss of sociaty;

3 Loss of financial support;

4, Loss of love and affection; and

5. Loss of services.

Xiv

Defandants’ above-stated acts and omissions are beyond the scope of ordinary
negligence. Their acts and omissions were grossly negligent and constitute malice as that

term is defined by law. Plaintiff hereby sues for exemptary damages.

Plainliff's Qriginal Petiion Page 3
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XV.
ERAYER

WHEREFORE, Plaintiff fequests that Defendants be cited to appear and answer,

and that on final trial Plaintiff have:

1. Judgment jointly and severally against Defendants for damages in an
amount in excess of the minimum jurisdictional limits of the Court;

2. Judgment severally against Defendants for exemplary damages in an
amount in excass of the minimum jurisdictional limits of the Court;

3. Prejudgment and postjudgment interest as provided by iaw:
4, Costs of suit; and

5. Such other and further relief to which Plaintiffs may be justly
entitleg,

JIES M. STANLEY
ate Bar No. 19045500

AW OFFICE OF JAMES M. STanLEY
2200 Hemphill Street
Fort Warth, Texas 78110

Fhone 1 817-335-7140

Metro : 817-654-4305

Fax : 817.921-9740
Piaintiff s Original Petltion Page 10
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Causs No 100100173

N P CASH, RN, SUB SAMUEL, R W,
¥ PATE, CRT, and SUZANNE SHENK, D 0
Defesduns

"

13

MILDRED FISHER - IN THE DISTRICT COURT
-
vs - JOHNSON COUNTY, TEXAS
JOHND PAYNE, DO, OSTEQPATHIC +
MEDICAL CENTER OF TEXAS, -
.

W™ JUDICIAL DISTRICT
] - -

FLEA AND PETTTTON IN INTERVENTION = "
TO THE RONORABLE COURT g
COMES NOW JACKIE FISHER, ADMINISTRATRIX of the ESTATE OF JT)HNN\'
FISHER, DEC'D (wi/s Jobasia Fusher), JACKIE FISHER, thdrvidually, JOHNNY FISHER,
Indivadusily end HOUSTON FISHER, make that cltem and flic tus PLEA AND PETITION IN
INTERVENTION on behif of the ESTATE OF JOHNNY FISHER, DEC'D, and on bebalf s the
famed indiadusis, spunn FOHN B PAYNE, Do;}!sreor.\mc uaﬂ/rcat, CENTER OF
"TEXAS, (“OMCT), N P CASH, RN, SUE SAMUEL, RN, ¥ PA CRT, a6d SUZANNE
'SHENK, DO, and uhmnmhﬂln.udznwppenoﬂhnchm.dnwmm Honomble
Coure o follows

NATURE OF CLAM
L Thiz 15 ol broughs by the A dmmuatratry, of the Estats of the Decedent for damages for
the recovery of tapenses uxamad by the Bsute, for lost earmings of the Decedent, for Bacedan’s
pan and suffonog from Ih&zenfuqmrtu&mwmmfwmmnllwwl-\\-m
the statutory benekcianes of Johnay Fisher, Deccased. The Slavms assensd bertwn, we beought
purtuant to TEX REY CIV STAT ANN mt +5%h (Yemaon), and other statutes and s commoa

e s Copy

Buless, Twrrant Cousey, Texas Té040,

b FORT WORTH OSTEOPATHIC HOSPTFAL, INC dhia QOSTEOPATHIC
IEDICALCENTEROF'IM{‘OMCI'), abospial and corp th d
o tranmact busioem m Texss OMCT rmay be sacved with vuation By senaag 1
reguiaced agomd, Yolaads Carvantes, who if located at 1000 Moantgomery Street, Port
Worth, Tamset County, Texas 76107,

¢ SUZANNE SHENK_.C' 0, whi iy be sorvsd with crtation at 3500 Camy Bowns
Bivd, Port Worth, Terrant County, Texas 76107;

i N P CASH, RN (Spi?), who may Be served with &ushon at OMCT, L1000
Monigamery Strest, Foet Wortd, Tarrant County, Taxes 6147,

[ SUR SAMUEL, R N, /K/x Susan Hadley Swinuel, who may be sevved with exaingn
o 2501 Nucole Dr, Burleson, folneon County, Texm 76028,

f V PATE, CRY, who miry be sarved with citation at OMCT, 1000 Mottgomery
Streer, Fort Worth, Twrant County, Texas 76107,

ﬂum{fsmquﬂmlcmmhenwmdmedwpunchummbeﬁummm

and in the manner 23 required by law
FACTUAL SUMMARY

3 fobnny Fisher {DOB Novemiber 17, 1957, DOD, Octabar |, 1999, 558 466-23-469),
weight approxnmely 204 by , height approxumately 3°9), was firrseen and evaluaied by JOHN
B PAYNE,D O, ancurosurgeon, on or about March 26, 1999 witk the complaint af moderace neck
poit and arm puin - He: reported an on-lhe-joh \ojury sometime 1n January, 1999 DR, PAYNE
recommeaded Acrond upechion, ervicsl collar snd non-descript physicat thertpy  Mc Fuher
teturnad to DR PAYNE e May, 1995 relating no ingrovement. EMG/NCY was inteepreted as loft
C5 radhculopathy  Past hisiory meveaied pror ceevical discectomy of C3-6 snd C6-7 m 1991 or
1992 Gn May {1, 1999, Mr Fisher underwent g cerviead mysiogeam with CT follow up, as well
a5 AP and iaters| corvical spine x-rays  Routing x-rays dhow bony fusion at £8-6 and 6.7 Othcr

dise spaces are sand 10 be well preserved withous ciher seormalty Tha patent's ctandeed cervical

PlansiTe’ Plen and Potrage 1m tervention
P Prututn yodo

lew NMMWMWWMMMmulcmMu
TEX CIV PRAG & REM CODE ANN soc 71 002, ar seq (Vornom), and TEX. CTV FRAC &
REM CODE ANN see 71021, & 3w (Vemaon)
JURISDICTION AND YENUE

1 MIslcmWMHWNmWAEOFmMMQECDTh
ldmmhumo{unBTATSOFJOHNNYﬂSEBR,UEC‘DuMm&nPMCMd
Johnson Covaty, Texar JACKIE FLSHER has quakificd etd 1 the Ad of the Batats s
whom Lettets of Adrmgtration bave been usued One of the Dwfeadants, Sus Sstual, RN, s/kfs
SmnﬂadleysmmmoﬂmamyﬂmmdungumlleeDr.Bu‘lmg
Fohnson County, Texar 76028 Thas Caurt, therefore, huy anedwcton and wenue of s cage
purnat o1 TEX. CTV PRAC & REM CODE, sec 13 001 ot saq, moludwng soc 15.002 and 15 003
(Vemon)

FARTIES
3} The Clusmants and Plamafts i tins lswsut ie

L MCKIBFLSHE&ADMINBTRATHXO{METATEOFIOHNNYHSHE&
DEC'D,

b TACKIE FISHER, [ndrvwdually and a8 bow and Drnbuies of the BSTATE OF
TOHNNY FISHER, DEC'D,

[ JOHNNY FISHER, Indwidually wnd as her and Disibuses of the ESTATE OF
JORHNY FISHER, DEC'D .

d HOUSTON FISHER, Jsdivwduslly mnd ax berr aod Drstributse of the ESTATE OF
- FOHNNY PISHER, DECD,

Each snd sll o{memmﬂhmedhmem.uwﬂluwmnm,mmor
Jobnzan Cousty, Teum

4 The Defendants m thig ebaum e
& OHNB PA\’NE.DO.wlwmyhmodmmuuauu]nwmwkw.y,

Py’ Fleg end Fophicn in Juseviooos

Fubm\MasdagOngpant Peavos sk 3

iyelogram wub foliow-up radwlogy usag Omupaque showed 8o sboormabity The CT s
follow-up deacrh b sty at the C4-S leval ather thin ander the sngresnons sezton witich

P
inchcares talaiarel wncovictabeal jomt bomy bypermopby M C3-€ a0d G tevels However, there
‘wat oo reported signeficant swwnl 1 stenodis idsahBod  Thass wer oirpreced by DR
<S5 DR, PAYNE recommended surgwry

PAYNE a3 revesl ! oot
wills plating A second opanion recommcading agmas RITEETY & the nme was obimned. DR
mmemuummm.opmmmmuwmn&mfﬁ'smn
operstz Although later reecrds naicate thart rm MR scan had been carned oul on thus patiesi whnch

showed an abeirmabay at C4-3, BRI companson wak nof made with the myelogram as indeexted
e cepocL deuwhmmuhmw;mmmm&wmwnm
5 The CT post-myetogram repoct sid sty reflocencn 1o the G4-3 leval under “mpreation” et Sess
delesed and » repeied report is dated Octaber 7, 1999 onp week after My Fusher's desth

§  Johnay Fusher ws sdmutted 1o OMCT, Port Woeth, Tenas, on Scptesnber 22, 1999 far 2
cervical C4-5 dhscectomy snd mbervody futon with plsang Ascordieg bo the History and Phyauad
by DR PAYNE., dated September 22, 1999, Johnery Fisbor's stated health was uncemerkshly wiy
the of by Haunt of mod nack pain, G pein and resTIEnONS K the amount of

warghtbe could hft  Past Medwcal Hasoory welutiet an myiery 1o Dwe siomach due k53 shotgun blan

and preot cerviead fusion, ab fie The oureng adm racord only thas he
was using, ey drope for ghaecoma and bad viharwise baen well other than for the menticned remote

abdorunal gun shot wound 18 1977 aad ihe previousty d cervical famon  Spetafically, there

Wt no history of hyp dwbeiss, pul y disewse, |iver disease, feurt disease, vencesal

diserse, syncope, dizzincss, o dicoke
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A Mr Fisher was admustted to OPS 6 at 1182 howrs on September 22, 1999 aod takea 1 the
awumnumutk!hmm&wcslmmr-dmesmh-d
Plavng Thw proc:edure began at 14135 and ended a2 1652 A Pulsdeipbey coltar was placed sround
he peck alver the surgrcal e DR PAYNE describes bis procedh v snd the penpp

repont reflects the pabent’s coadition dunng surgery
1 mpmmmmmﬂmummmwu(maoulmm
uwufmdwucﬂdtm:n—upmrvmwmﬂ PACU aurzmrg recocdy indicats that Mr

Fishar swoke i * plasrung ofle & et nursbaness s neck pain app y forty-
ﬁve(u)munsakwhmdwmwuo&n;hhmmmmbynl
PAYNE sharly following by op Complete oy ks oen perfarmed,

M.Fan?ACUbrwmuuiymandmhlf{mjhm Oxygen wi Ldnimanered
Dwquunm,hcwsmul)cwnlumgw?nlﬂ!imnfnrwvmmmaI?Sﬂ
boun It cocnplaant of and ruth H2 wix ven Phecrecogan EBmp IVP at 1755 hours
for no documentzd resson hslmrdumanbdlhlhwwdmmduwudxxlo}mmn
ctl?ﬁhlllm!ummnphmddmhmsbmleﬁwmmmmwdmn&u

before surgary mmummnuofmhnnmmrhummkwnmmmym
breathing being eves and unlabyred Fesy blood pressure tanged un the 1 70/20-30 watul 1300 boury
whe 1t dropped to 1S0/60-70 range Hit pulte rate ranged n the $0'9-60% range unbl 1730 houry
whial H rote 1 the MPe-50's ange nndecm-mbbo(mudmuaemwium
occourrsd Mfier he recmcved the Demersl and Phanergan These recorded vitsl mgns weee
agmficantly differnt fom pro-surgery readings, documentad us, P &1, R 20, BP 10259 There
wad o fther aricssment or docanvestiion Thers 15 oo & that say of the phy

were made sware of ha vl Fgns &t hat (wne {1730)

AaneTY” Pl dnd Paishon o |nsrwantson
PubAPadrgiOrigal Pauon ok

PN i was 2gam medwcated with Stadol Img SIVP prer mumes Aoy a4 well &y Vadiem Smg po
(mﬂu:drvmghrsclmwm-ndwmm)nnmmwmm-m
mARTnotes AL OT4S hoors, My Fushor was medicatod with Percocet (2) pa per mied shes: mad by
achaduled puin med Quycactn 40Mmg o was given ot 0800, flkeew mutwies lavas At 1206 bours
Pecocet tnbs 2 were rushed, comtra peckage nsart and directves, kad given to My Fishet becauss
be campiaimed of pain and was unsble to swallow A 1700 hours, Mt Fisher was nasisted i the
bathroom ot wiuch ime be, agun, complained of Hawath dback o bed Thers

I Fd e " £ erm

1o d gerdingh 7

and dy There is 0o of the rep L of k2t arm gumb A

P It was not parformed  And, despite by condiyon, be way ot
trmferted ty [CU

10 Mir Fisher was transferved o medical BoorlN,RmMO.allmhmunSaplmhnza.
1999 On amval b0 Room €10 ar recorded 1900 bours, he compttaned of guneral steffiates and
weakness snd contiumg pan  Agun, there is 0o regarding his compts At 1945

hourz, he was given Percocet tabs 2 po, sgatn crushed, because of difficulty swallewng per

documenmation m surses noves ooty One (1) hour and forty-five (45) munutes later, Oxycostin 40
g waa grvon at 2130 hours my bus scheduled pain modicaucn At 1200 houts, i i docimentsd thad
be was seeping for “long wntervats™  The two sets of vital mgns 1aken on the 78% showed blood
Fressors 1o be lower than peeviously, | 20070 and 10060, respumiond were both 20 and pulse was
76 8nd T2 1 documenttd at 005 hours on Septernber 25, 1999 hut "pt was skeaping, srouses
when name called.” his skin was pale, BRF, voifiag wiikout problems, V/S siable No other
Arsestment wis madé 8410 pabent being pale  He was found unresnansive $1X {6 bours bater with

Do sreastrent o chock duning ihes (6) haur perod

Pawafls Fi sod Pelios 1o iseevveniion
FisherPiaadugOngwal Polman it

¥ Mr. Fuher was ancforrad from PACU to Peditnics ot 1835 hours oo Sogiember 22, 1999,
mmviag an the pedimes floor ot 1330 s from PACL, par records, Therw 15 00 mcocd tat he
was ygee wh pocd d O, st even ceawod b checked, desprin the faet
thax th patient's O sat covtived o dosrowsy ikl signs, dd bwice: 1 ped o the 227

nﬂﬂtTHG,PS‘.RKLBPI‘Tﬂ!aﬂd?”h?lﬂ,ln.ﬂﬂm At 1100 bowrs, My
Fuhomhmdmﬂw“ﬂwﬂh%lm‘,m 1t s docunsented thathe was
offercd Perncat iabs 2 but refased bectute huy throst wis oo yore and dudn't think he ooeid
srallow them Stado) was decumented at 2150 hora o Med Sheet AL0015 houst sn Sepember
n.lw.mmnmwdmmwmmmm«lmswrm-u
documented 1n the Rarscs botes, bt was oot dorumented on the med sheet ALUIES hours,
hmmﬂmmd*euhmmdwmﬁmmzpmswimsm.h
docimsentod wn Nucses Notes thet By wers givea M (400 bours At 0600 bours, Mr Praber
oomplained of muscle spesmy and wes medacated with Flexont 10 mi po whech s documsoted both
o0 the mod shoevand 1B the tucses ootes, Aer reeurning frocs x-ray, Mr Frshor was roqueshisg pan
mdmmmd.nﬂlwhwu.u-mmhwwuﬁuwdhmmﬂmumn
The mad 15 ot ilenafied, b , Oxy Hang pi waa ondered & ¢ schwduled med ar

G300 howry and was documented 45 bitg gven a1 0300 hoars thes merked out. Oxycoonn 1 slso
docamented 24 bang given s 1000 bowws the moriing of September 23, 1999, Mr Fher agmn
requested pain madicatian at 1400 koars sad por dOCUMEntafion (R ATPes Nobe, WES REAN D1VEN
Demerol Z3myg, wiuch was nor on the mod shest #nd was not ardered AR [490 howrs, o &
docrmented on the mod sheel that Stedad Lmg 1Y was pven A1 2000 henrs, the achodubed pes
medaton, Oxycontm 40mg was goven; howevar, Stado! Tmg TV was 1iso given, por uod sheet
documentihor snd nurses sotsy  Ow September 24, 1999 810300, Mr Fubar ygmn ctanplysned of

PlanndTy’ Plen end Peliinn i, imarvennen

FriaPland g G as) Bt oo

1l DR PAYNE's posiopermove daly follow-up mdecates thas on Septaber 13, [999 and
September 24, 1999 (post-operative day ana [ 1] and poat-opexative day two [2]), Mr Ficher way
also complaining of dysphagis Hos vital sigae werwnommal, sacepe for a temperature of 10¢ dogress
on Sepiember 23, 1999, and “thowly tmproviny”  The e mchcawed on the Sepromber 24, 1999
progiest nole 1 [430 hourt  [n the early momng howes of Septombar 25, 1999, fume o
documentzd) a houre physician wes eailed o the pruent’s room STAT dus b kim bog tound
unespontave by it ourmng salf  Thert i no docurertaiion o the wares toti, toly m DR
PAYNE's dichurge sumeary, that be was found “on the floor” Mr Fistwer was found by te

ph b be of poor col 1, bad Ipable pulses, and was wrespansve to sl muli.
e was ploced on 2 erash can mamtor and & sinua shythe with privatire strisl and peaesature
venincular contrachons was noted He wan given § arop of Naecan 1 rulé out analgesic {nereatic)

overflose aud the patied wad reag almost Y Wy p of

confamon, dutonentation and severs pun - Hu blood preswre was documenmd ut FW7C Dxygen
saturition before wes 85 [ addition, aerul biood gases showed a ph of 7 3, which changes ary
consusteat with merabohc acsdosns and respiratory hypoaus, b thert o io notation thereaf i the

reoonds, Follow-up binodwork s appronamately 8 00 o,m. disc) that the p P

af 7 4.and w creatinane of § 7, howewer, Ms Fighes was anf ranshecred (o the Inrendive Coen Ul

Wil W0 aur Leter at approxuoalely § 00 am  The patient wag Jund by paciat

and niravenovs fluds and shol wert subsequandy undertsken & was idicared

Inter i the moming of Scpuember 235, 1999 thu the panent sompiained of tiret but seemed
otherwise apgroprivte The geners| tonscnsus of Tis cvaluaiion, rt thal point, was that s had

become volume d due to uaadequats Ourd 45 weil as bving narvotic induced
sompolence and hypotenson

Plamtffi’ Plas and P2Inion i iiersenton
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12 N ) ol Mr Fuher was well documantsd o go mae &Y blown:
munmﬁdmu»mnhmm(ﬂu&b&wy)ummdm&mm
Wmhmwmmmmﬂm@mm:umﬁmm
Sysdrome (ARDS) Nw&ﬂuumdlmmwmsmb«u,lm. {post-
Sperative day tuee (3] Olymn way delayed, per reconds Lounal evalusnicn suggrsied the
possbrlity of 3 pals "y embohan by echoctniwogram and gthr testmg, howevee, 8 CT sean of
mmmﬁwlymmmmdmmmmmwmlm
ochided any fllmg defeess 11 e palmonary vasculatwe The patiest’s poxrolopenl st
aarkedly detenoratad ovee the neat several bours Documentunion wdicated thet the pefisnt was
@q,mﬁnﬂnﬂ&mm:ﬁoﬁymﬂmawhmmmdﬂmmby
naring notcs and an ntcrnal medicing consilt on Sepommbar 25, 1999

13 DespmeMr Flﬁwlchnﬂpmmlhwm;wynwveohmh:Mmey
ﬂmhmm:ﬂmuf\hm-ummmmﬁ.lm
(postop day four [4]) whach disclosed an tnfirction of te nght cerabetlun and nght thelamin
Trutinl CT acennieng showed 1o wotable mass effoct, bhowever, aver the enninng severnl dayr, mass
effocd raprdly progressad m the posteror fosse Pe records, 80 low dosage hepann was ordeced or

d d ut any e Mbllowing the coplants suggestive of arteriad occlusion and scherms:
mmmw-nmwimmdummmmmumm
and ob hydrocan Vi Tnr cad were placed to allevials s coma, withopt

tccess  He devefoped pogresuvely moressed braum #em ngas and bram death, Hi care was
wmdbymnmlltﬂumorbmnmmhwubmeﬂmmm Desth w
m f 4t 2043 oo S ber 30, 1999, per rococds

Pluatitfs’ Ploa e Petio m bnterveation
b ion braghOngiral Pruton pake

s 40urco of bu pam sssaxsed or d g Wo logreal was made pot-negery
unti] Mr Fisber was svaluaiad by De Mall b an Sep 26, 1999, despats clear neurclopesl
deficits Rather, ho was gr and sedative, resubang 1o poogressive dege

flnd mitaks, sedatson, byp hypows snd Ly shock lted evidet that Mr Fishes was

18 4 sigmficand smount of pam wad conflsson dunng the penad September 22, 1999 to Septamber
i, 1999 Nmmmmmmdlamynmdnuwwmmormnum
of question why he was having 55 much waususl pun ar aleerer behaviot The nurvse only conhruied

d, g pain fed: winch ad Wt not 4 d y, further
preventing of comphwanag eppropriste Tha piry (oreating ox an-call) was aot
mhﬁd&nlkb?ﬂnwmﬂunmguﬂanmhpumwm

NEGLIGENCE -~ PHVSICTANS

16 Induspacably, the patient bad a stroke oFihe cersbellum #nd bass] ganglix on the ngbt, which
took place \atracp y? Barly and spprop

of the petrent’s sourclopicel stams

STACOL 14 v [ I PER NURSES NOTES
BERCOCET (1) PO 824 PER WED EWERT & MW
FTADOL (NG v o345 FER MED SHEET & Nt
FLEXORIL 1080 PO 40 PER MED BHEET £ MH
7 MEi fag PER W - PT MEDICATED
QXYCONTIN 4080 2O 080D PER ED SHESTSOUT
QUOYCONTIN 40M% PO 1000 PER ET
DEMEROL 154G 7 W PER NURSES NOTES
STADOL 16 v 1“1 PER WED $HRET
FTADCL WG v 2000 PER MED SHEET & W
QUCYCON TIN 400G PO 000 PER MED SNEET
SEFTEMBER M, 1198

WALILM MG v D30y 2ER MED SHEBT & MN
STADDL 1 MG v [t B PER NURSEN NOTES
STAOOL ING ¥ a3 PER WED SHEET

o Qre3 PER MED SHEET
DUYCONTIN 4 WG PO 0800 PER MED SHEET

) POCRUSHED; 1200 PER NURSES NOTES
PERCOCET {2) PG ICRUSHED] 1045 PER NURSES NOTES
QXY ODNTI 40 RO e PER s SHEET

t

mumumm:mmdmmhmm-mmwmwmu
of fauimid, denens  wasc-sex Lot FEOCMIELEN, 8X IRy humbrys CPEPNAYI. Nypesthued &6 wik o%

Pastifla’ Pies and Pebnoa n [metvenace
Freha\Phading\Oreg el Peidon jodc

W M Fuhaumullybmﬁ.!éﬂl!ﬂx!m,mn.nnuwm
dwhmmﬂmmmm.mmm(l)w
mmmmhbunmumvmmmmumﬁmwnztwm,
Mildred Fisher Al tha time of bus doath, My Fishier was gty eenployed by Teamty Masels,
Ine. 3nd eamning beraenn $40,000 00 wod $30,000 00, dly Ha lod sy ly
umecoes rses during bat wmey years of employmend with Tnnity Muteraly, loc. and was an
anlopamloodmmlnlhhmufhsmmm

CLAIMS OF CONDUCT BELOW
APPLICABLE. STANDARDS OF CARE

is rmmmulmmmmmwmuuusm-
ducited by the tack of stk fndings rported o2 1msging sbes There s coorult regort
reconunending agwiast the surgery, I whach DR PAYNE stongly prowestod Setond,
poviop s duely fallowing the swgary 13 very poarly docuented by both
phymmduumqmﬂdnhnmmnummhdm-mwm kowever,

b slowly began o & Bghs aand sympl i whth dhe Lgus) s of the

panent following this type surgery He 1 conadermbl d narcons med: A

sucnamacy of the opetes sdaunmstered, per the hecotds, rovedlt sagraficant dossges of darootics
mmb&?AW;m&thmm‘Muwmmm

i A uRer. the fact)  Thopa ppmpEnLbely d afier the surgecy norwas
B S
! PARI MEDICATIONY OIVEN G-33-45 THRU 3249
o e
DfLG RAME pi SOCUMENTATION
DR, » (1.3 PRR PACUNOTES
DEMEROL 12 MG IV ™ PUR PACU HOTTS
L4 T PER PACU NOTES
BTADE. 1MA IV 15 PER MET) SHEET
SEPTERMEN 21, 1504

Wl bave bad tn sarly recopriton, hiety aud spproprus & g thng and afthe
soucce of the probiam » vertebral arcery oocluman

IT  These were aiso senous errocs caused by madequately followang thy patient, The recond
incheates that sltiough the patsent was 10 be dischirged 0o September 25, 1999, DR PAYNE was
10 longer available and acnally was exther uasvaslabiie or ot oftown  Despame & sigmificant chimeal

preture of unusual post-surgreal complicaliony suggestive of vestelral artery wyary, appropeims |

anessment and evatustion of the pebend was oat carmed out m PACU, i Pediirics or on the
medieal foor Conteary o stabements m DR, PAYNE's discharge summary, poistrod 1s niada by
covenng auronwgery thal they had aever booa acufisd of ths patrit's presence i the hospral o
of ot condrtion Thummmwmnmmﬂmwm Theze

breach o ith ssaletyand becsise ol

Frehy P o

mdlhkormummdmamghumpmwmncmmdmmmm
dinca whch fllowed  Agprog posmgeratively and propes

mmuofhm’lmwmumumwmmhybl
PAYN'Eﬂmgmmwmmmmywmnlwrlnymwcmdmumnnlhe

puent’s brawn and spinat cotd, much tess bis geveral systemc medical condrhica Fralare &
muzy the patient’s iepcal imunes eoninbuted to his tragae tesrolopreal problims, and,

1 tumm, rennl farfure, lus ARDS, other wnd ! and, ul y, bt death

@ribnung, wwmaoived Rock P The preanca of Mavkid changa o the CY somt of he sirademum pardumrad s
Fephmmr 20, 1000 & ewdende P by ol ciiye For R0 b WaushZed so
wel on the CT sean An acuts infenct woniel rol bi s vy by siandivd CT seavveng I e sioke had ocrumad oy
-hmuwhlqummn-mmmm g I A iconce 1 e Careghary
thl ths pasent hisd & stroie Bhd Bl by neiroldgical detiiirabon wes MOt probably dus i tha
Progresson of tw aroka mred A ruch of he 200 Medesl Cieriaraion was Tohsy Yighared by thy Tirake svents on
et Driohbdman and s ] OR PAYNE wd D Sharsk knew, 0o review
oftha, ol W

22, (300 but 6 ik dlacuns br hociose IVs. i I armlly Ang ok DIGIN spmriate wesament. Radher, 14 rriraders
mhwnmmnm”ummmummmmm.
Telry 10 the antenst Jupody 10 e g dhit magery v i uH-symptom fauce
e death

Flaew[7y' Plex and Polibon i Imervenison
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15, An aotopey way purformed on Me Plisher's body om Ocwober 1.2, 1999 Bechal ariena)
Muwa&mwm«yumn*

both ahowe and below
the thac remaval hres Thert 5 w0 preoe bestory of vectebrl ertery discave or umt.  The s
Mmmmquyuw“mwmunwmapwn
dﬂﬁ.mmwhw:mufdndamny: #nd, e condsom of the hiver at the e of
mummuwwammqmmmmmmm
todexth The patens's nght censbei/ar and rriht basal gangloa mfkrchon 1nd the verteh i seeery
Mmcbﬂy.-mhnruplumdmmw-mmuhm“m
mﬂmammlmmmumdmummmyn Tha s
prokeetod srtary Mpnhhhyotwmmmnﬁnmx,hdwwm
mhﬂoqefunukhu-.uu&am%mlhmumwymm

19, Further,m e odreal probability, timedy d tsshing, inctuding srienogram
Mwwnmhy.ﬂw‘hmwmmm“uhalmmdw
P and probably p 'ﬂemhlﬂdmﬂm-ﬂyhnprwuﬁm

Mmawuumgmwmmmmlmmmmm
#ufl 10 the: founh veninck: doe 1o moreasing muss. cffict of the cerebelinm on the b gem aod
Fourth wentricls was not comploie and only helped ong part of the petiend’s problern The panent
mdudydytuofm:&::ﬁmheuddhrm-nd-mmunuwmht
e, would bave besn d of partal

of the nght carabeliar bemmisphery o
pravide decompression of the brmesiom as v ieroic U sving procadure Thus does ot appear 18
hveuwbemmdmduuymdmnluepnmsm

20 The cars provided o Johany Fgher by OMCT and 1e personnel dunng ths tme frams
(Saptember 17, 1999 to Sepeemicr 23, 1999) 10 prossly below the apphcabie standards of cars wiich

Paabith Plas wid Petriion w Iosrvonicn
PaherMuadag\Orygmal Putoa prc

m&ne.d:muuﬂmvm:hﬂmmgwymmummdmnmn—m
WHCKICA0n,

3 The: specalic acls sndior omasioas tommmtted by the nemed physicaan(s), b wil JOHN B
PAYNE, DO, ud SUZANNE SHENK, D.O., e ageots, wrvinl, omployess and
FEprchtiaitves, wiich canduct wis ble andt fiell btbow 4pp e Standards of Care knd

odnatituecs ragivgenca include dw Bllowieg

- h|mhuﬁwmmeﬂm&rﬂum’smb{mmmlﬁl
wlacitve srgery,

[ admuﬁn&nemwmuwmncwwmmdmuuu
Cema, wham it was not, deTing the i d Il clunesl penwe of
tha parient o Septeenber 21+ 22, 1999 proc s the surgery;

3 mnmmymmmuQSmmpum&

4 Fad order aexd ot & pror o the burgery pert
on September 21, 1999 w0 & the Yocauon, aarwe and condshon of the
vnmhobmhmmdwmuuwkmnb.bymumhum.
MRA, Dopples soaography, or sngrograghy;

[ pufoﬂm;hmmwstqmd:planMlmlmmum.bymm
and theamating the left vorieheal antery dunng the opersswe procedure;

T asiusting the surgeon performing 1he cervical dese sungery with plating in & carciess

manger, by dameging g the lefl arvery dunng the operanve
precedue,

[ failure 0 provide nmely andd proper ordens for nursing personnal who would e
assigned o provide nurging case to Johnny Figher following the cervical dise
gery,

.8 Fashure 1o order proper Gacritties for the ear of s pabent following the cervical disc
sucgery with plating, icludh then 4 duwg, if y. hatiins

paiient not be placed e 3 pcd;mcs ward for pest-purgical cecovery,

1 fulure o order, require and demand that sufficenily traned and ex 4
persoanet be nsmigned for the ¢hre of this patnt fotlowmpg the cervical dise ROEEy
with plating,

Pounii (5" Fea and Praven m Luervestion
Finker' Ploatl Petiion yoae.

A S e e 1

mm&,mﬁﬂﬂwﬂ&mﬁnﬂmnﬂmﬂmwlmm
nntder Groumstances i tmod sad txpooted o give. Joluny Fisher vt sent o § podiatnes ward

followmg thes o cervical o y with plating and placed o the haads of insulficaeely
L] 1 A we plese and, o1 some cases, oon-mistent. Docamertaton
oo the med sheaty ars e, ell pum mad pYen arv a0t d o0 the

medication shoout Tt st dalficals, of oxl sopossatile, for » plryscoen or sutwe trexting M Figber
ly know whai med worT given and in whet quashtos (@ Mt Fisher witbont

reviewng ol of the duznng nows, toedicaton shewty s other records m tos chart, bessuse of

incomplet charhag.

2} The cerchbilar infaret was svordable. My Fishr suffernd + carsbeding mace sometume i

hm{ymmnof&pmﬁ.lm.ulmudmmeuhm“m
cauned by occiunca, secrysm, peendo encurysn, id sl desection of the voribral sricry
m-.::mwmwu&murm“mﬂwmmm
PP y to bheal The occk d msuling wauffiowncy diagnoasble amd with
lerwr [V dosaget of heparm for the artene) dmcages with almost cartem arproveren: sad complese
vesculw rocovery, preventing wfart  Howgver, sush post-surgical eac was oot glven snd te
vascular wanfficioncy conteued until infrct waa dagnosed on Sepumber 26, 1999 Eves
thareafier, tw vasculsr meufficicucy was eot addresvad by sy of the caregrvers and v contuowed
to the poyn2 of traun desth

72 - Mr Puher'sdesth was, terefore, the result alnegligence, « & conduct that was unressonable

et beeloyw the seancdanda of care spplrcuble to the above.armed benlth cuso providers, i parly ag

a surgiesd peocedure trl was act, agusbly, indi d &L the time, 33 pesity the pargery in a

manoer that was oat reasoaable and crereful, and 1n the fasiure W omoly and preporly assess,

Fame{lt" Pits and Pevtion i Euorvawmes
Fista\Masdeng'Ong et Fuimeon jecta

) faslurs 1 failow snd mowiior the paneot follpwing the SUReTY 1A & Ieasooable sod
eareful manpers

k fhilure 10 order apyrop dng sasts followwyg the surgery performed on
Seprember 12, 1995 1o detormne e aarere sod condinon of the vermbeokasiyr
BRTNES Mol Vg 34 O DeRr Hhe opesatve §ite, by tasts sk a8 MR1, MEA, Doppler

Korography, or mggraphy,

] fulure to order, perform: h Tumety and bl pluny o pam
managoroent,

m Laburs to order, perform oranth mmely snd bl logical
and managesnent,

n faidare &0 appeop y somas, gvaluarz, o mapage and treal pewrological
coMmplasns,

'S g 8. 1% and sllownng excexrve narcotic paun medicstions w
be wd ed, doaing ths pairent oo

[ fasluct to provede Gmaly and reasonable kidney distyny bo the panent,

r mezne o prevent timety kdney dralys:a of g patient; and,

] intent o conces] tho causs of the patient’s torsbellar e,
NEGLIGENCE - HOSPITAL AND HOSPITAL PERSONNEL

b2 The spectfic acts and/or by OMCTand s V8, Dursing and

noa-tirsing personnel mchuding Defendants, JMCT and indradual OMCT persoanst, W P Cash.

RN,V Pate, CRT, snd Sue Samuel, RN, a5 well 2 tha OMCT Dyector of Nurong, OMCT

Darector of Nursimg Services, OMCT Hoase Offices on 4N at 5 A M oo Seplember 25, 1999, and

OMCT Director of Respiniory Thempy Dept, which condoct was swsscnsble, ek below
licable § ds of Care and l nalude the followmg

» ASEING Che surgeon performang the corvical dise surgary with plabng ur s eureless
manner, by demaging and traumatizing the kefl veriebral artery durimg the operstive
procedure,

PlmahfTs’ Piee snd Petinon 18 IMervanton
Fribm\Ploadhng\Omgiuwl Petaim jedc 6 APP. 35
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b &MDMMYMWMWMWM
mmmuhwmmlmmumn
Pprovide survag care ko Johroy Frher folkowing the sargery:

< Buiure o provide, oreder snd/or wuth P Freal ¥ facal
for this patent,

[ hhn»ﬂhwnﬁmmr&rmndﬂnzmlydwhm
sollaborstiot and 1iecvention,

. b dkowring oF s

Mmmum.-

f ﬁmofhmuﬂmmmmmmmdmﬂahm:wuhkmmphpmn
mmpmmmmwrmmmumw
servical dus furgery witk platiag,

8 m;mnmummm.bhmwmmm
mmmmdmmmmmwmhnm
mhm#m:mlmmdwﬂmﬂ?umhm
meymmmmlyhmgm[ogmlwmm

L

Prop of narcots medicabon,

conples

h. mmumumwm:ymuhymmlmm.pmmdmnm:mﬂy
trned of expericaced,

S faulurs to provide approprately uncd snd exp i to care

d hogpuat ¢

fu&mmmﬁlm;hmmldmwmmmpml;

1 tavmg and emisimng gromly deficvent hosprtal policy aed rocadire, standards,
peotocol and guidel e very

¥ parding p Erry recovery care of dus pahen,
oomtrol of narcatc adny 0, puin Ty ent, URely
nursing collaboration and meervennon end g of p with hevng,

om-cull physicians, snd others,
k. fachure w sppropostely atsest and manage reurolegscal escrplams,
L furlure i appropretely assss and manage complunts of pan,
m. &:lmmnummnpmemnnumnwm,
n proper all and other pun medicabons adminstered,
o MImwpnndaum}ym«uumbhhdmﬁummhwnn.
p utent to prevent umely kidaey dialyais, wnd,

Planoily’ Mot and Pt in ltwrestion
Faber\Meming\Ongrest Penaos pac

PREMISES CONSIDERED, Plamntit¥s and Clarmants pray thet citation be irued and served
Tpoe the Delenduniy according 4o law, that ths cass be set for tnal, and, upon gnal, fedgment be
entered (or Platot:{Ts and OO with these plesdingy wnd mclading pro-judpracnr sgd
po#t-yudgenent interest as atfowed by bvw

Rewpectfully submateed,

LAW OFFICES OF B L. ATKINS
AND ASSOCIATES
323 South Mesquite Surnet

®
State Bur Mo 91409000

Phollp | Mucheil
Estale AMornay
Staie Bar No 00797541

—— |
PlunaiiTs” Plea and Petihon e Inervontion
FubcrMesdmpion past Posica jcde

q nient to conceal the 2avee of the pahent’y corthellar mbiot,

PROXIMATE CAUSE
25 Avadeectandfi o rerult o the aoglig o o th d persons and sen
B " d, Joheery Fisher anguishod and suffeored 1 send Jeas, avoudable and

preventabln mjmm&mmwm“mmm;bmmm
mulh-gytiem falure and desth,

GRO38 NEGLECT
28 mmumm«mmmmmmmm
ra—— Theer nety xnd h d groes neglect m defined by lvw
for which punitive damages are xut should be assessed.
DAMAGES

n mdmmnfdmupmmmﬂhmbymwemmwwmm&ﬁ
OF JOHNNY FISHER, his eats tnd the starutory bescflciancs, Pluntfts are algo nirtled 1 sod
deek punitrve dimages as provided sad allowod by law
CONDITIONS PRECEDENT
18 AMcooditions precedent beve beon met or will be prior 1o el on the mesie
DISCOVERY CONTROL PLAN

Fod Mmadmmmmwmhmm&umnwl
pnantto TEX. R CIVF 1904

- JURY TRIAL
¥ Plonnffs and Claumants raquest 3 jucy tread and berrwich puy yory fos with the Filing of thzs

petincm

Phustills" Pios tnd Petiion o0 bnervoaties
Fishar P £ D] P pc: "
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* "Shawn Brown" To: <bob.|ansford@jpmorgan.com>
<sbrown@hswgb.com> cc:
Subject: Fort Worth Osteopathic Hospital, Inc 0541513

05/1272005 10:28 AM

Bob: Thanks for your call. As we discussed, I am the chapter 7 trustee
in the referenced case. I have attached the notice of commencement of

chapter 7 case issued by the bankruptey clerk that evidences that fact,.
Please forward the funds in the account wWe discussed payable to Shawn

Brown, Trustee, at the address set out below. Also, please forward the
bank statements requested by St. Clair Newbern.

Shawn K. Brown

Hance Scarborough Wright Ginsberg & Brusilow, LLP
1401 Elm St., Suite 4750

Dallas TX 75202

214.651.6508

fax 214.744.2615

cell 817.455.0776

il

bne certificate of maling meating of creditors. pcf

JEMC 1005

APP. 38
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89/14/2027 17:99 8172613347 E L ATKINS Law

MEMORANDUM OF SETTLEMENT
S Sy

Thisisa memorandum of undcrstanding between the undersigned parties insetyemeny

Spute, which has been voluntarily resolyveqd through a Mmediation process

conducted at The Law Offices of Wade H. McMullen on the date herejn belaw indicared
In uecordance with their undcrslanding, the parties agree:

4 The ;lnc.\ \)-J_g)da'rﬂl-s.‘r' S byl be e _allowmy
e

/i.ura-l‘y_bl‘fcurfl el a 3 o~
- A

5 .
T o d Sxbesent U e iﬂfm“f
(‘;'l\q'l"l o Lv\l:nrc.fm ortle "
6. -!—kr“.iL Lo qtetn) UNSEL ooy
Clan ¥,
— CMM

7. —_—
8 —

T
——

The parties further Igree that, except as they may hereafier agree in writing, 1o
naintain enntidentiality sin fespectto all verbal ang written communicatinng made or used
in connection with the dispute resolution Process, as proviged by the Texas Alternative
Dispute Resolution Procedures Aet. (Tex. Civ. Prac. & Rem. Code Ann, Sections 154.073
Vernon's Supp. 1991) ang that the mediator wil never be subpoenaed or called as witness

by any party to this dispute.
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patties have Prepared ang approved
onthe legal advice oftheir Tespeclive
énter into this agreemeat of'1heir own

this a greement, and that the parties have relied entirely
counsel ip ef] fecting this settiement; (2) that the parties
voluntary wilf and accord; (3)thai no attorney-¢lj

Pursuant to Rule 14, Texas Rules of Civil Procedure
and deliver such add; tional agreements and documents

Parties antlor Representative

Purties andf% Representative Counsel

ies und/or Represent

ative Counse|

: ﬁf'ﬂui— T/:.-fu(‘&zf:

Parties and/ar Representdiive Counsel

APP. 42



83/14/2027 17:99 8172613347 E L ATKINS Law PAGE pB

Signed this the 3 day of M » 2007 at M Texas

bsteopartia fadt of Cuder o8 [ear Woymn é/u,mg:

Parties and/or Representatjye Counse] ¥
5 we SM-! LN_, J‘\MM ﬁ“"t 7 RN)
Koeaw ch,:iﬂffrhuuw% W &pw(' -

wgs d/or Representative Counse] ¥ Ty ‘
' (e Lrthee I . «2 og , >
dfc'fhmrff-v‘fx o E5her'q u i IT ny & 4 - ) :
Frider. . . . . S ~ ’.—"4_-“ ‘ «
arties and/or Repredentative '
it A ;
£, - . o W '

Parttes andror Representative Counsel { ==
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ESTATE OF JOHNNY FISHER, DEC’D

Plaintiff

V.

J P MORGAN CHASE BANK, N.A
GLENN MILTON, JAY SANDLIN, LUCY
NORRIS, RN, and NANCY ARGO, RN

Defendants.

CAUSE NO. C200800560

IN THE DISTRICT COURT

§
§
§
§  413™ JUDICIAL DISTRICT COURT
§
§
§
§
§
§

JOHNSON COUNTY, TEXAS

APPENDIX - PART 2
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Shawn K. Brown

State Bar No. 03170490

HANCE, SCARBOROUGH, WRIGHT,
GINSBERG & BRUSILOW, LLP

1401 Elm St., Suite 4750

Dallas, TX 75202

(214) 651-6500

(214) 744-2615 fax

H
H
£
i

ATTORNEYS FOR THE CHAPTER 7 TRUSTEE

IN THE UNITED STATES BANKRUPTCY COURT :
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

IN RE: §

§ CASE NO. 05-41513-DML-7
FORT WORTH OSTEQPATHIC §
HOSPITAL, INC. §
dba OSTEOPATHIC MEDICAL § CHAPTER 7
CENTER OF TEXAS §

§
DEBTOR §

TRUSTEE’S MOTION TO APPROVE AND IMPLEMENT COMPROMISE
AND SETTLEMENT AGREEMENT OF TORT CLAIMS BY JACKIE FISHER, ET AL,

TO THE HONORABLE, DENNIS MICHAEL LYNN, U. S. BANKRUPTCY JUDGE:

Shawn K. Brown, Chapter 7 Trustee (“Trustee™) in the referenced case files this Motion to
Approve and Implement Compromise and Settlement Agreement (the “Motion™) and would
respectfully show the Court that: :

1. This Court has jurisdiction of this matter pursuant to 28 U.5.C. §§ 1334 and 157. *

This Motion is a contested matter concerning the allowance and disallowance of claims against the :
estate and administration of the Estate and is therefore, a core matter pursuant to 28 U.S.C. §
157(b)(2).

2. On or about February 11, 2005, Debtor filed its Voluntary Petition for relief under
Chapter 7 of the United States Bankruptcy Code. Shawn K. Brown was appointed Trustee,

3. Prior to the petition date, Mildred Fisher, Jackie Fisher, individually and as

Administratrix of the Estate of Johnny Fisher, Johnny Fisher and Houston Fisher, herein after

MOTION TC APPROVE COMPROMISE-Page I of 5
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collectively referred to as the “Fisher Family”, were Plaintiffs in a law suit pending in the 413"

T e 2 T

Judicial District Court of Johnson County, Texas (“State Court”), Cause No . C200100173, where
the Defendants are John B. Payne D.O., Osteopathic Medical Center of Texas, N.P. Cash, RN, :
Susan Samuel, R.N., Vic Pate, CRT Gracie Martin, R.N., Sharon Orr, RN, R. Bosweil, CST,,
Karen Cox, R.N,, R, Boyd, and Respiratory Associates of Texas also known as R.K.V.

Investments, Inc., (herein after the “Fisher Suit™)

4, The Fisher Suit was filed on May 8, 2001 and alleges claims for wrongful death and
negligence against the Defendants arising out of medical care provided to Mr. Fisher at Fort Worth
Osteopathic Hospital, Inc., alleging nursing negligence, physician negligence, and negligent and
gross negligent credentialing by the Debtor, Fort Worth Osteopathic Hospital, Inc. dba
Osteopathic Medical Center of Texas,

5. On October 10, 2006, this Court granted relief from the automatic stay for the Fisher
Suit to proceed in the State Court. The Trustee sent notice to the insurance carrier providing the
Debtor coverage upon such relief being granted. The insurance policy covering the Debtor in
connection with the Fisher Suit is an excess policy, with the Debtor responsible for the first
$2,000,000 of indemnity and defense costs. The insurance company provided a defense to the
Debtor. The Plaintiffs have asserted that the claims in the Fisher Suit could easily exceed
$2,000,000.

6. The Trustee participated in a mediation of the Fisher Suit on April 3, 2007, The
Fisher Suit was settled at mediation with respect to all remaining Defendants. The defendant
nurses are to be non-suited. The insurance company is making a cash payment to certain Plaintiffs
in the sum of $144,000. The Debtor will agree to entry of an agreed judgment in the form attached
hereto as Exhibit “A”, The Agreed Judgment will become a general unsecured claim in this
bankruptcy case in the total sum of $975,000. All other claims of the Plaintiffs shall be disaliowed

with respect to the Debtor.

MOTION TO APPROVE COMPROMISE-Page 2 of §
APP. 46



SETTLEMENT FACTORS UNDER F.R.B.P. 9019 i

7. The Court retains its discretion to determine whether or not to approve compromises

of existing controversies. The Court may approve settlements if they are fair and equitable, /n re

Matter of AWECO, Inc., 725 F.2d 293 (5™ Cir. 1984). The factors to be reviewed by the Court in

determining whether or not to approve a compromise are (a) the probability of success in litigating

H
H
;
3

the controversies involved, with due consideration for uncertainties in fact and law: {b) the
complexity and likely duration of the litigation and related €Xpenses, inconvenience and delay; (c)
the difficulties, if any, to be encountered in collecting on any judgment which might be obtained;
and (d) the paramount interest of creditors and the estate. /n re Jackson Brewing Company 674
F.2d 605 (5" Cir. 1980). The Trustee believes and asserts that the overall consideration of the
factors support approval of the compromise and settlements reached as set out herein. Each is
discussed hereafter,

8. The probability of success in litigating the controversies invalved, with due
consideration for uncertainties in Jact and law. The Trustee, with the assistance of defense
counsel, has reviewed the claims and concluded that a judgment in excess of the Agreed Judgment
is a substantiai probability considering the facts, venue, expert reports, and nature of the alleged
conduct. However, the Debtors liability should be no more than $2,000,000 under its insurance
agreements. The settlement is approximately 49% of the Debtors total exposure.

9. The complexity and likely duration of the litigation and related expenses,
inconvenience and delay. The litigation is close to trial ready. The insurance carrier is providing
the Debtor a defense to date.

10.  The difficulties, if any, to be encountered in collecting on any Judgment which might
be obtained. This is not a factor.

I1. The paramount interests of creditors and the estate. The settlement allows the
estate to liquidate the claim to a sum certain that will avoid the exposure of up to a $2,000,000
claim in the case. The Trustee believes the settlement is in the best interest of the estate and its

creditors.

MOTION TO APPROVE COMPROMISE-Page 3 of 5 :
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WITH THE CLERK OF THE UNITED STATES BANKRUPTCY COURT AT 501 WEST
TENTH STREET, ROOM 147, FORT WORTH, TEXAS 76102 BEFORE CLOSE OF
BUSINESS WITHIN TWENTY-THREE (23) DAYS FROM THE DATE OF SERVICE
HEREQF,

ANY RESPONSE MUST BE FILED WITH THE CLERK, AND A COPY MUST BE
SERVED UPON COUNSEL FOR THE MOVING PARTY PRIOR TO THE DATE AND
TIME SET FORTH HEREIN. IF A RESPONSE IS FILED A HEARING WILL BE HELD

IF NO HEARING ON SUCH NOTICE OR MOTION INITIATING A CONTESTED
MATTER IS TIMELY REQUESTED, THE RELIEF REQUESTED SHALL BE DEEMED
TO BE UNOPPOSED, AND THE COURT MAY ENTER AN ORDER GRANTING THE
RELIEF SOUGHT OR THE NOTICED ACTION MAY BE TAKEN.

WHEREFORE, PREMISES CONSIDERED, the Trustee prays that the settlement
described herein by and between the Trustee and the Plaintiffs in the Fisher Suit be approved by the
Court and that the Trustee be authorized to take such steps and actions detailed herein as are
necessary to carry out the terms of the agreement, and for general relief,

Respectfully submitted,
HANCE, SCARBOROUGH, WRIGHT, GINSBERG
& BRUSILOW, LLP

45/ Shawn K,_Brown

TX Bar No. 03170490

1401 Elm Street, Suite 4750
Dallas, TX 75202
Telephone: (214) 651-6500
Facsimile: (214) 744-2615

COUNSEL FOR THE TRUSTEE

MOTION TO APPROVE COMPROMISE-Page 4 of §
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CERTIFICATE OF SERVICE

L]

s/ Shawn K. Brown

MOTION TO APPROVE COMPROM[SE-Page 5of5
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U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANAC. MARSHALL, CLERK
THE DATE OF ENTRY IS
ON THE COURT'S DOCKET

The following constitutes the ruling of the court and has the force a}nd effect therein described.

ML~

Signed May 25, 2007 United States Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

IN RE: §

§ CASE NO. 05-41513-DML-7
FORT WORTH OSTEOPATHIC §
HOSPITAL, INC §
dba OSTEOPATHIC MEDICAL § CHAPTER 7
CENTER OF TEXAS §

§
DEBTOR §

ORDER GRANTING MOTION TO APPROVE AND IMPLEMENT

COMPROMISE AND SETTLEMENT OF TORT CLAIMS BY JACKIE FISHER. ET AL
M

Came on for consideration the Motion to Approve and Implement Compromise and
Settlement Agreement of Tort Claims by Jackie Fisher, et al. (the “Motion™) filed by Shawn K.
Brown, Chapter 7 Trustee in the referenced bankruptcy case. After considering the Motion and
the Trustee’s certificate of no objections, the Court is of the opinion that the Compromise and

Settlement Agreement is in the best interests of the estate, it is therefore

ORDER APPROVING MOTION TO APPROVE AND IMPLEMENT SETTLEMENT AGREEMENT - Page 1 of 2
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ORDERED, that the Motion to Approve and Implement Compromise and Settlement
Agreement is hereby GRANTED and the Trustee is authorized to take such steps and actions
detailed in the Motion as are necessary to carry out the terms of the agreement.

###End of Order ## #

SUBMITTED BY:

SHAWN K. BROWN

STATE BAR No. 03170490
HANCE SCARBOROUGH WRIGHT
GINSBERG & BRUSILOW

1401 Elm Street, Suite 4750 :
Dallas, Texas 75202 !
(214) 651-6508 (telephone) :
(214) 744-2615 {facsimile) '
sbrown@hswgb.com

ATTORNEYS FOR SHAWN K. BROWN, s
CHAPTER 7 TRUSTEE

ORDER APPROVING MOTION TO APPROVE AND IMPLEMENT SETTLEMENT AGREEMENT - Page X of 2
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Cause No. C2001001 3

MILDRED FISHER . INT
. 7
. 10

v : HNSON
*

JOENB. PAYNE, D.O, OSTEQPATHIC e

MEDICAL CENTER OF TEXAS, et o] .

Defendants, . 413th TUD
. AGREED JUDGMENT

that an agreement had been reached betwean the parties, ACCORDINGLY, the Court finds that the
following judgment is appropriste md should be made md entered;

IT IS THEREFORE ORDERED ADJ'UDGED AND DECREED that Intervenors, Jackic
Fisher, Individuslly and as Administratrix and Representative of the Estate of Jobany Fisher,
Deceased, Houston Fisher and J ohnny Fisher recover from the Dcfendang Fort Worth Osreopa&uc
Hospital, Inc., d/b/a Osteopathic Medical Center of Texay the sum of Nine Hundred Seventynrcwa
Thousand and nov100 Dollars ($975,000.00).

ITIS FURTHI-IR. ORDERED, ADJUDGED AND DECREED that this Judgment may be
enforced only in accordence with bankruptey law, in Cause No, 05-41513-DML-7, styled “[n Re:
Fort Worth Osteopathic Hospital, Inc., Debtor”, In the United States Bankruptcy Court for the

Northern District of Texas, Fort Worth Division,

JUDGMENT
FAATKINS LIBRARY\CLIENT FILES\Med- Mal\Ftshcr\PLEADDJG\Ju

1
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: IT 1S FURTHER ORDERED, ADJUDGED AND DECREED that 81l costs of the Court are

i i taxed against the party incwrring same.

| SIGNED this 7 day of = el 2007,

o

Cd JUDGE PRESIDING

R

oL Atking
¢ State Bar No. 01409000 i

| [ Aeking Law Firm ;

. ! 325 South Mesquite Strest

{1 PO.Box157

' Adlington, TX 76010

1 ' Telephone: 817-261-3346

i Telecopier: 817-261-3347

! { Attomey for Intervenors, Jackic F isher, Individually
' :  2nd as Administratrix and Representative

' 1 ofthe Bstate of Johnny Fisber, Deceased,

: Houston Fisher and Johnny Fisher

i . Wayne Clawater

i State Bar No.04328500

" Cruse, Scont, Henderson & Allen, L.L.P,

i Attorneys at Law

i 2777 Allen Patkway, 7 Floor

' Houston, Texas 77019-2133

! Aftorney for Defendants, Jobn Laurence, Sue Samuel, RN,
Sharon Orr, R.N., and Karen Cox, R.N.,

', TUDGMENT

: 2
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| .
: [T IS FURTHER ORDERED, ADJUDGED AND DECREED that all costs of the Courtare

i SIGNED this - day of

* B.] 19,
P g Steta Bar No. 01409000
! \ Atkins Low Firm
' . 325 Sowth Mesquite Street
; P.0.Box 157 RN
I Adisgten, TX 76010
j Telephane: 817-261-3346
Talecopier; 817-261-3347

JUDGE YRESIDING

. Aromsy for lnrerveaors, Jackie Fisher, Individually

!
NI sad 83 Adwinjstratriz and Representative
| ! offthe Estate of Tohuny Fisher, Deceased,
. Houston Fisker and Johony Fisher

; om
! Wuyne ater
; Swate Bar No.04328500
. Cruse, Seott, Hendarson & Atian, LL.P.
; Attorneys at Law
! 2777 Allen Purkway, 7 Floor
i Houston, Taxas 770192133

Attomey for Defendanty, John Laxirence, Sup Samuet, RN,

: Jharon Om, RN, and Katen Cox, RN,

JUDGMENT .,

1 .
FAATKINS LIBRARYVCLYENT FILES\Mac-MalFishen\PLEADING udgmerr.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS ;

FORT WORTH DIVISION
Inre: #
#
FORT WORTH OSTEOPATHIC #
HOSPITAL, INC. D/B/A # Case No, 0541513-DML-7
OSTEOPATHIC MEDICAL CENTER # !
OF TEXAS #
RHNARTRR TR ANRERRIARN RN R AR AR Rk d b kdkdedrdbdkhdedddd bdk ko
Shawn K. Brown, #
Ch. 7 Trustee # !
for Fort Worth Osteopathic Hospital, Inc.  #
#
vs # Case No. 07-04016
#
JP Morgan Chase Bank, N.A. # :
MOTION TO INTERVENE
TO THE HONORABLE COURT:

COMES NOW The Estate of Johnny Fisher, Deceased, The Estate of Jackie F isher,
Deceased, Johnny Fisher, adult son of Johnny Fisher, Deceased and Houston Fisher, adult son of
Johnny Fisher, Deceased, hereafter, at times, “Movants” or “Intervenors”, collectively and
individuzily, make and file this Motion to Intervene in the above-styled Adversary Proceeding,
and in support of this motion, show:

This motion to intervene is made pursuant to Fed. R. Civ. P. 24(a)

Movants claim an interest in the property or the transaction which is the subject of this

Adversary Proceeding and Movants are 50 situated that disposition of this Adversary Proceeding

Motion to Intervene
FAATKINS LIBRARY\CLIENT FILES\Med-Mal\OMCT BankruptcyUP MorganChase Adversary 07-4016\Pleadings\Motion to Intervene wpd
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may impair or impede Movants” ability to protect that interest, if they are not allowed to |
intervene herein,

Ths basis of Movants’ claims and why this intervention is necessary to protect and assert
those claims is more fully set forth, below.

Intervenors are judgment creditors of FWOH, Intervenors own and hold a

judgment (“The Judgment™) against Fort Worth Osteopathic Hospital, Inc. (“FWOH") as a result
of a malpractice claim filed against FWOH in 2001 for damages from injuries sustained by
Johnny Fisher, resulting in his death on October 1, 1999. The Judgment was signed and entered
June 7, 2007 against FWOH, awarding Intervenors damages in the amount of $975,000.00. A

copy of the complaint in state court and The Judgment arc attached to and incorporated into this

plea, by reference, and marked Exhibit “1” and Exhibit “2”, respectively. Intervenors seek,
herein, to collect The Judgment from the Defendant in this Adversary Proceeding, JP Morgan
Chase Bank, N.A. (“Chase™).

Intervenors are the beneficiaries of a trust fund (“The Trust Fund”) that was established in
1987 specifically to be used to resolve malpractice claims filed against FWOH pursuant to and in
accordance with the terms and provisions of a self-insured trust agreement, (“The Trust
Agreement”). The Trust Fund was intended to be maintained in lieu of primary liability
insurance and, in part, to satisfy requirements of the Social Security Administration, since
FWOH accepted and was receiving medicare and medicaid benefits and elected to not carry

primary liability insurance. A copy of The Trust Agreement is attached to and incorporated into

Motion to Intervene
FATKINS LIBRARYWCLIENT FILES\Mod-MaNOMCT Bankruptey\JP MorganChase Adversary 07-4016\Pleadings\Motton 1o Intervenc wpd
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this pleading, by reference, and marked Exhibit “3”, Chase was, at al relevant times, the Trustee
of The Trust Fund, under The Trust Agreement.

Intervenors are, therefore, specific beneficiaries of The Trust.

Intervenors have been advised, and Intervenors here allege, however, that the bankrupt
estate of FWOH does not have sufficient funds to satisfy The Judgment.

Intervenors’ Claims. Intervenors allege, as pleaded in detail in the attached Plea in
Intervention and Complaint, that Chase, as Trustee of The Trust Fund, is liable for payment of
The Judgment and, further, that Chase breached the terms and provisions of The Trust
Agreement, breached its fiduciary duties to Intervenors and committed other improper acts in the
management and administration of The Trust Fund, resulting in the depletion and total loss of
The Trust Fund assets, for which Chase is directly liable to Intervenors for satisfaction of The
Judgment and other damages.

The Plea in Intervention and Complaint, which Movants request be filed with the papers
in this cause, is attached to this motion to intervene.

Standing, Intervenors have standing to assert this claim against Chase, as the direct
beneficiary of The Trust Agreement, for satisfaction of The Judgment, as well as for the recovery
of any other damages, statutory and at common law, as a result of Chase’s breach of contract and
breach of its duties to Intervenors in connection with the management and administration of The
Trust Agreement, as well as for its negligence, gross negligence, fraud, and other improper

actions in connection therewith, to which Intervenors are entitled. Caplin v. Marine Midland

Motion to Intervene
FIATKINS LIBRARVWCLIENT FILES\Med-MalOMCT Bankruptcy'd? MorganChasc Adversary 07-4016\Pleadmgs\Motion to Intervene wpd
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Grace Trust Co. of New York, 406 U.S. 416, 92 . Ct. 1678, 32 L. Ed. 2d 195 (1972);, Florida
Dept. of Ins. v. Chase Bank of Texas, N.A., 274 F. 3d 924 (5 Cir. 2001)
Intervenors’ claims are in addition to and independent of any claim or claims which may
be asserted in this proceeding by the Chapter 7 Trustee, Shawn Brown, on behalf of the
bankruptcy estate,
At all times material to the claims made by Intervenors in The Lawsuit, FWOH had funds
sufficient to fund and maintain The Trust and satisfy Intervenors’ claims. Whitfield v.
Lindemann, 853 F. 2d 1298, 1304 (5* Cir. 1988); Florida Dept. of Ins. v. Chase Bank of Texas,
N.A., 274 F. 3d 924 (5™ Cir. 2001)
PREMISES CONSIDERED, Movants pray that this motion, after due consideration, be
GRANTED, that the Court ORDER that the accompanying Plea in Intervention and Complaint
be filed with the papers in this cause, and for any other relief to which Movants show themselves
justly entitled,
Respectfuily submitted,
LAW OFFICES OF E.L. ATKINS AND
ASSOCIATES a/k/a ATKINS LAW FIRM
325 South Mesquite Street
P.O. Box 157
Arlington, Texas 76010-0004
(817) 261-3346 METRO
(817) 261-3347 FAX

and

MACLEAN & BOULWARE
Attorneys at Law

Motion to Intervene
FAATKINS LIBRARV\CLIENT FILES\Med-MahOMCT Banksuptcy\JP MorganChase Adversary 07-40 16\PleadingsiMotion 1o Etervenc.wpd
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11 Main Street

By: 4 -
E. L. Atkins
TSB #01402000
John MacLean

TXB #12764000

Motion to Intervene
FIATKINS LIBRARY\CLIENT FILESWMed-MalOMCT Banknuptcy\JP MorganChase Adversary 07-4016\PleadingsMotion to Intervene. wpd
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This is to certify that on this the 2§ "dayof -, 2007, a true and correct
copy of the above and foregoing Motion to Intervene has been served upon the following as
required by law:

Gregory H. Bevel

Kerry Ann Miller

Attorneys

Rochelle Hutcheson & McCullough, LLP

Attormeys 325 N, St. Paul St.

Ste. 4500

- Dallas, TX 75201

Attorneys for Plaintiff, Shawn K. Brown, Ch. 7 Trustee
for Fort Worth Qsteopathic Hospital, Inc., Plaintiff

in Adversary Proceeding No, 07-04016

via CM RRR No. 7007 0910 woz 0LL) 3L 2

Matthew M. Juliug

Attorney

P.O. Box 655415

Dallas, Texas 75265-5414

Attorney for JP Morgan Chase Bank, N.A., Defendant
in Adversary Proceeding No. 07-04016

via CMRRR No-7007 0910 ocoz cpé ) #3729

. L. Atki
John MacLean

Motion to Intervene
FIATKINS LIBRARV'CLIENT FILESWMed-Mal\OMCT BankruptcyAIP MorganChase Adversary 07-4016WPleadings\Motion to Intervens.wpd
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Motian to Intervene
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Causa No CIONION T3

MILDRED PISHER, - [N THE DISTRICT COURT
.
. JOHNSON COUNTY, TEXAS
Vs .
.
JOUD{B PAYNE,DO, OSTEOPATHIC +
MEDICAL CENTER OF TEXAS, -
N P CASH, &N, SUB SAMUBL R N, -
¥ PATE, CRT, sad SUZANNE SHENK, D O * = £
Defrndares . 2™ UBICIAL DISTRICT
t -

PLEA AND PETITION BN INVERVENTION = 7
TO THE HONORABLE COURT %

COMES NOW JACKIE MSHER. ADMINISTRATRIX of the ESFATE OF JOUNNY
FISHER, DECD (wt/n tokuma Fubr), JACKIE FISHER, budevidonily, JOMNNY FISHER,
deunyndmtmﬁsmn.meum-dummmmm
TNTERVENTION om betwil of tt BSTATE OF JOKMIY FISHER, DEC'D, and o bebalf of the
aarod ndiadals, sgast JOHN B nmaoo-.fxmopmucuu{mcamor
'TEXAS, (“OMCT™), N P CASH, RN, SUE SAMUEL, AN, ¥ PATE, CRT, ild SUZANNE
*SHENK, D O, and othery namaed hactre, s0d 12 supgiort of thie clern, show vmto fhus Henomble
Coure s follows

NATURKL OF CLAIM
1 This i clam brought by g Ade 14 of th Extats of the Dacedent for dameges Jor

mwuwmmmwuuamgmu-mmcrmnmdm.mom«m
pmnmmmmmuanmumuwmmrwunup-umwh-u
the satysory bemeficourss of Jolney Fuaher, Drcessed. The clume ssocwd herem we bevaght
prerseant to TEX REY CIV STAT ANN ae 45901 {Veenon), sd athec stanutes 10d of coomoo

I COPyJ

Bulews, Tameus Councy, Texas 76044,
b FORT WORTH OSTEOPATHIC HOSPITAL, INC dbh OSTEOPATHIC

MEDICAL CENTER OF TEXAS, bospeial sad 1

0 tranaact bucsess m Terny omrwumuvuambywm

WmYMCmmmuMulmMmmﬂm

Wocth, Tarwnt Couaty, Texas 76107,

¢ SUZANNE SHENK. D G, who may bo served with cataton at 3506 Camg Bowsa
Sivd, Pore Warth, Tarmat Covaty, Texas 76107;

d, NFMIN(Sﬂ’mehWMumuOM.IM
Moogomery Stest, Port Wicth, Tarest County, Tazes 75167,

. SUBSAMUEL R N.w-mmw.mmumwum
uzmlﬂmm.hdmn.khm&uy,huml.

4 vnmcnmm,ummzmunoucr.lmuw
Sirwet, Fort Worth, Tarrmag County, Dexas 16107,

!u,mmm—mmmummwmmmwummma
Mmmomnmumrdbth
FACTUAL SUMMARY
b} Tobany Fsher (DOB November 7, 1957, DOD, Ociober 1, 1999, $5& 466-25-469),

weight approwiaLEly 204 [be , b ght munmuiysv'],mﬁmmnudwdmloﬂym
8 PAYNE,D O + 4 REWrOuEgIon, on &r sbout Masch 26, 1999 with the complantof moderse nesk
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
Im re: #
#
FORT WORTH QSTEQPATHIC #
HOSPITAL, INC. D/B/A # Case No. 05-41513-DML-7
OSTEOPATHIC MEDICAL CENTER #
OF TEXAS #

RAA AR AR IR R IRt et e o Aok e d ek o e Aok ke d dede e v R e

Shawn K. Brown, #

Ch. 7 Trustee #

for Fort Worth Osteopathic Hospital, Inc.  #
#

vs # Case No. 07-04016
#

JP Morgan Chase Bank, N.A. #

PLEA IN INTERVENTION and COMPLAINT
TO THE HONORABLE COURT:

COMES NOW The Estate of Johnny Fisher, Deceased, The Estate of Jackie Fisher,
Deceased, Johnny Fisher, adult son of Johnny Fisher, Deceased and Houston Fisher, adult son of
Johnny Fisher, Deceased, hereafter, at times, “Intervenors”, collectively and individually, make
and file this Plea in Intervention and Complaint in the above-styled Adversary Proceeding, and

in support hereof, show:

Plea in Intervention Q t’(k"

Fisher, et al, Intervenors l
Brown, Tr'ee vs. Chase Bank 9_[6
Adversary Proceeding Case No. 07-04016 O

Page No. 1
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Intervenors are judgment creditors of FWOH. Intervenors own and hold a judgment,

A R TG g1

(“The Judgment”), against Fort Worth Osteopathic Hospital, Inc. (“FWOH™) as a result of a
malpractice claim filed against FWOH in 2001 for damages from injuries sustained by Johnny
Fisher, resulting in his death on October 1,1999. The Judgment was signed and entered June 7,
2007 against FWOH, awarding Intervenors damages in the amount of $975,000.00. A copy of
the live pleadings and The Judgment are attached to and incorporated into this plea, by reference,

and marked Exhibit “1” and Exhibit “2”, respectively. Intervenors seek, herein, to collect The

Judgment and for any and all other damages allowed by law.

Intervenors are the beneficiaries of a trust fund (“The Trust Fund") that was established in
1987 specifically to be used to resolve malpractice claims filed against FWOH pursuant to and in
accordance with the terms and provisions of a self-insured trust agreement, (“The Trust
Agreement”). The Trust Fund was intended to be maintained in lieu of primary liability
insurance and, in part, to satisfy requirements of the Social Security Administration, since
FWOH accepted and was receiving medicare and medicaid benefits. A copy of The Trust
Agreement is attached to and incorporated into this pleading, by reference, and marked Exhibit
“3”. Defendant, JP Morgan Chase Bank, N.A., (“Chase”) was, at all relevant times, the Trustee

of The Trust Fund, under The Trust Agreement.

Plea in Intervention

Fisher, et al, Intervenors

Brown, Tr'ee vs, Chase Bank

Adversary Proceeding Case No. 07-04016
Page No, 2
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All funds and property, once delivered to Chase from FWOH and/or placed in The Trust
Fund, were the property of Chase to be administered by Chase, as Trustee, as hereinabove
described.

Intervenors are, therefore, specific beneficiaries of The Trust.

Factual Background

On or about September 22, 1999, Johnny Fisher was admitted to FWOH for spinal
surgery to be performed by John Payne, licensed neurosurgeon, credentialed to practice
neurosusgery at FWOH. The vertebral artery to the brain was damaged during the operation.
FWOH did not have post-surgery facilities available, so Mr. Fisher was sent by hospital
personnel to the pediatrics ward and placed under the care of hospital nurses trained only to treat
children for non-surgery problems. Mr. Fisher complained of severe and unresolved pain, but the
nurses only gave him narcotics to relieve the pain, but did not call in physicians to determine the
cause of the pain. Mr. Fisher anguished for days then suffered a stroke as a result of brain-
oxygen deficiency on or about September 25 and died October 1, 1999. He was survived by his
wife, Jackie Fisher, who recently died, his adult son, Johnny Fisher, his, then, minor son,
Houston Fisher, now an adult, and his elderty mother, Mildred Fisher, FWOH was the only
hospital in Tarrant County which was allowing Payne on-going privileges to perform
neurosurgery at the time of the operation on Mr. Fisher. Payne was subsequently stripped of his

license to practice medicine in Texas, as a result of his care of Johnny Fisher and numerous other

Plea in Intervention

Fisher, et al, Intervenors

Brown, Tr’ee vs. Chase Bank

Adversary Proceeding Case No. 07-04016
PageNo. 3
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improprieties, including patient fraud.

After FWOH filed for bankruptcy, Intervenors deposed Robert Lansford, the Chase
officer assigned to manage The Trust Fund. Lansford gave his deposition January 25, 2006 and
explained his management of The Trust Fund.

Atall times relevant to Intervenors’ claims, Lansford was a Director of FWOH.

The Judgment has not been satisfied. Intervenors have been advised, and Intervenors
here allege, that the bankrupt estate does not have sufficient funds to satisfy The Judgment.

Standing.  Intervenors have standing to assert this claim against Chase, as the direct
beneficiary of The Trust Agreement, for satisfaction of The Judgment, as well as for the recovery
of any other damages, statutory and at common law, as a result of Chase’s breach of contract and
breach of its duties to Intervenors in connection with the management and administration of The
Trust Agreement, as well as for its negligence, gross negligence, fraud, and other improper
actions in connection therewith to which Intervenors are entitled. Caplin v. Marine Midland
Grace Trust Co. of New York, 406 U.S. 416, 92 S. Ct. 1678, 32 L. Bd. 2d 195 (1972); Florida
Dept. of Ins. v. Chase Bank of Texas, N.A., 274 F. 3d 924 (5™ Cir. 2001)

At all times material to the claims made by Intervenors in The Lawsuit, FWOH had funds
sufficient to fund and maintain The Trust and satisfy Intervenors’ claims. Whitfield v.
Lindemann, 853 F. 2d 1298, 1304 (5" Cir. 1988); Florida Dept. of Ins. v. Chase Bank of Texas,

N.A., 274 F. 3d 924 (5* Cir. 2001)

Plea in Intervention

Fisher, et al, Intervenors

Brown, Ir'ee vs. Chase Bank

Adversary Proceeding Case No. 07-04016
Page No, 4
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CLAIMS

Chase has breached The Trust Agreement by failing to pay and satisfy The Judgment.
Chase breached its fiduciary duties and committed other improper acts in the management and
administration of The Trust Fund, resulting in the loss of The Trust Fund assets, for which Chase
is directly liable to Intervenors.

Robert Lansford acknowledged, under oath in his deposition, that he had not managed

The Trust Fund as The Trust Agreement required it to be managed, and that he had disbursed
property and funds from The Trust Fund in a manner contrary to the requirements of The Trust
Agreement.

Defendant, Chase, was obligated to pay out Trust Fund property only in
satisfaction of malpractice claims, and for no other purpose. However, Chase, by and through its
senior trust officer, Robert Lansford, and his designees, each and all employees of Chase and in
the course and scope of their employment with Chase, chose to manage and disburse the Trust
Fund property improperty and for improper purposes, frittering away The Trust Fund. Then,
when FWOH filed for bankruptcy, Chase attempted to wash its hands of its responsibilities uner
The Trust Agreement by delivering the balance of Trust Fund property on hand to the bankruptcy
trustee, in The Hospital's bankruptcy case. Chase’s explanation, by Lansford, was that Chase
was not required to comply with the terms and provisions of The Trust Agreement, since the trust

was a revocable trust.

Plea in Intervention

Fisher, et al, Intervenors

Brown, Tr'ee vs. Chase Bank

Adversary Proceeding Case No. 07-04016
Page No. 5
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Chase also concealed from Intervencrs and from the state district court in which
Intervenors’ malpractice claim was pending, that Chase was not administering and maintaining

the Trust Fund in accordance with the terms of The Trust Agreement and was not maintaining

funds, as required under The Trust Agreement, and as was represented to the State District Court

in which Intervenors’ claims were pending. The improper disbursements from The Trust fund
were not revealed until Robert Lansford, as senior trust officer of Chase, was deposed by
Intervenors’ counsel in January, 2004, as above noted,

Intervenors seek damages from Chase in an amount to satisfy The Judgment, for other
statutory and commeon law damages, for attorney fees, for costs of court, and for any and all other
remedies and damages to which Intervenors show themselves justly entitled.

It was established that Chase failed to manage and administer The Trust Fund as it was
intended to be managed and administered and consistent with the purposes for which it was
established, specifically in the following ways: :

1. Disbursed thousands of dollars from The Trust Fund for matters and/or items that ;

were not made in satisfaction of or related to malpractice claims, specifically :
including Intervenors' claim;

2. Disbursed Trust Fund property without proper authorization;

3 Disbursed Trust Fund property simply on the telephone-call directives of officers,
employees and/or representatives of FWQOH;

4. Failed to require on-going actuarial studies of The Trust Fund, to essure proper
and adequate funding of The Trust Fund for satisfaction of Intervenors’ ¢claim;

Plea in Intervention

Fisher, et al, Intervenors

Brown, Tr’ee vs. Chase Bank

Adversary Proceeding Case No. (07-04016
Page No. 6
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10,

11.

12,

Failed to advise Intervenors that The Trust Fund was not being funded,
maintained, managed and replenished as required and that Chase had not
maintained sufficient funds in The Trust Fund to satisfy Intervenors’ malpractice
claim;

Failed to provide proper accounting of The Trust Fund;
Failed to require proper funding and accounting by FWOH of The Trust Fuad;

Failed to maintain adequate funds and property in The Trust Fund to satisfy
Intervenors® claim;

Represented that the Trust Fund had sufficient funds to pay Intervenors’
malpractice claim, which representation was false;

Failed to comply with the requirements of the Social Security Administration in
the management of The Trust Fund, to assure sufficient funds being available in
The Trust Fund to satisfy Intervenors® claim;

Failed to notify the Social Security Administration that The Trust Fund was not
being managed or maintained properly and sufficiently to satisfy Intervenors’
claim;

Failed to require on-going replenishment of The Trust Fund by FWOH, to
maintain sufficient funds to satisfy Intervenors’ malpractice claim.

Intervenors seek reasonable attorney fees, as allowed by law,

Proximate Cause. At all times relevant to the claims asserted herein by Intervenors in

this matter, FWOH had sufficient funds to fund and maintain The Trust Fund to pay Intervenors’
claims, but Chase did not require such funding be made and maintained. Whitfield v.

Lindemann, 853 F. 2d 1298, 1304 (5" Cir. 1988); Florida Dept. of Ins. v. Chase Bank of Texas,

Plea in Intervention

Fisher, et al, Intervenors

Brown, Tr’ee vs. Chase Bank

Adversary Proceeding Case No. 07-04016
Page No. 7
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N.A., 274 F. 3d 924 (" Cir. 2001) Had Chase managed and administered The Trust Fund in
accordance with The Trust Agreement, Chase would have had funds on hand, at all relevant
times, sufficient to satisfy Intervenors’ claims. Therefore, Chase’s misconduct in the
management and administration of The Trust Fund is a direct and proximate cause of there not
being sufficient funds available in the Trust Fund to satisfy The Judgment, for which Chase is
liable in damages to Intervenors.

Intervenors seck damages from Chase in an amount to satisfy The Judgment, for other
statutory and common law damages, for attorney fees, for costs of court, and for any and all other

remedies and damages to which Intervenors show themselves justly entitled.

Plea in Intervention

Fisher, et al, Intervenors

Brown, Tr'ee vs. Chase Bank

Adversary Proceeding Case No. 07-04016
Page No. 8
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PREMISES CONSIDERED, Intervenors pray that, upon final hearing, Intervenors

recover from Chase any and all damages and any other relief consistent with these pleadings, the

law and to which Intervenors show themselves justly entitled.

Respectfully submitted,

LAW OFFICES OF E.L. ATKINS AND
ASSOCIATES a/kfa ATKINS LAW FIRM
325 South Mesquite Street

P.O. Box 157

Arlington, Texas 76010-0{04

(817) 261-3346 METRO

(817) 261-3347 FAX

and

MACLEAN & BOULWARE
Attorneys at Law

'TSB #01409000
John MacLean
TXB #12764000

Plea in Intervention

Fisher, et al, Intervenors

Brown, Tr'ee vs. Chase Bank

Adversary Proceeding Case No. 07-04016
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CERTIFICATE OF SERVICE

This is to certify that on this the day of , 2007, a true and correct
copy of the above and foregoing Motion to Intervene has been served upon the following as
required by law:

Gregory H. Bevel

Kerry Ann Miller

Attorneys

Rochelle Hutcheson & McCullough, LLP
Attomneys

J25 N, St. Paul St.

Ste. 4500

Dallas, TX 75201

Attorneys for Plaintiff, Shawn K. Brown, Ch, 7 Trustee
for Fort Worth Osteopathic Hospital, Inc., Plaintiff
in Adversary Proceeding No. 07-04016

via CM RRR No.

R .

Matthew M. Julius
Attomey

P.O. Box 655415

Dallas, Texas 75265-5414
Attorney for JP Morgan Chase Bank, N.A., Defendant
in Adversary Proceeding No. 07-04016
via CM RRR No.

John Machan

Piea in Intervention

Fisher, et al, Intervenors

Brown, Tr'ee vs. Chase Bank

Adversary Proceeding Case No. 07-04016
Page No. 10

FATKINS LIBRARY\CLIENT FILESWod-MahOMCT BankrupicyUP MorganChase Adversary 07401 \Pleadings\Plea in Intervention wpd

APP. 86



Exhibits

Plea in Intervention

Fisher, et al, Intervenors

Brown, Tr'ee vs. Chase Bank

Adversary Proceeding Case No. 07-04016
Page No. 11

FAATKING LIBRARYVCLIENT FILES'\Med-MalOMCT BankrupicyP MorganChase Adversary 07-4016\Pleadings\Plca 1n Intervention. wpd

APP. 87

T T T T E—



Caum Ne C20010GLT3
BN THE DISTRICT COURT
FOHNSON COUNTY, TEXAS

MILDRED PISHER

vs
JOHN B PAYNE, DO, OSTEOFATHIC
MEDICAL CENTER OF

TEXAS,
N F CASH. RN, SURSAMUEL. R N,
V PATE, CRT, sat SUZANNE SHENX, DO
Defendane

m"'mgimmsqrucr
r2
PLEA AND PETITION IN INTERYENTTON . .
TO THE HONORABLE COURT %—
Couasmwucxmmmmmmmaumnzon?)m
MIKER, DEC'D (Wi Jobanw Fuber), JACKIB FISHER, Indevsdually, JOHNNY FISHER.
Indrvidetly sad HOUSTON FISHER, mabe i cla sad file duz PLEA AND FETTITOM IN
INTERVENTION on behalf of the ESTATE OF JOHNNY FISHER, DEC'D, snd oo babulf of the
mdmmqmmammoo'.‘?ﬂmnmc ICAL CENTER OF
-mmmurmw.suamlu.vr&cn.dmn
SHENK, 1), i dthars oamaed hesein, sud i supysbm of s clawm, shiw uats Sy Honorsble

Couct s folows

LI A

NATURE OF CLATM
i Thun s § clasm beought by the Ack of the Ere of the Datadent for damages S1
Hats recavary of wepcnect mvared by tha Sstase, for bowt onmumgs of e fecesteat, for Dotedon”s
pain end sutfenag fron the dae of syury 10 the date of deah, and for danages sllowed by Ivw 0
the siansory bovelicemncs of Jotmeay Fisher, Decrmasd, The clames casectexd hareia are bought

prarsuant 0 TEX REY CIV STAT ANN st 4390 (Vemnoa), 25d othar sistuien and &1 sodwnog

Buiras, Taruat Cotnty, Texas 6040,

] PORT WORTH OSTEOPATHIC MOSPITAL, DN dba OSTECPATHIC
MEIRCAL CENTER OP TEXAL, (MOMCT™), A ] arsd b
w ounesct buxsrens 10 T OMCT sty be servad with citation by serving 24
rogusered s, Volande Corvaniet, who 1 focated at 1000 bontgomary Sirwe, Foxt
Warthy, Taeras County, Texas 75107,

e SUZANNE SHENK., D.0, who muty b sarved with criaion 1 1300 Carmp Bowna
Bhvt, Fant Worth, Tarant Cocnty, Texas 76107;

d N ¥ CASH, RN (SpP"), who may be sieved wath citation a1 OMCT, 1000
Montgorary Street, Fort Worth, Twrrare County, Texas 76107,

. SUE SAMUEL, R N , w/i/a Susan Hadtey Semuel, who may be served with citabog
o 2301 Necolet Dr , Burleson, Johacion Coardty, Taxas T6028,

f vur!.cnr.mmqummmnoucr.tmommy
Stread, Fort Worth, Tarrant Coanty, Tazas 76107,

Pk request that citstion e irmied d seeved upon esch named Defoedant forthwndy
and i the ManRer a8 tesfed by law
PACTUAL SUMMARY
3 Tobnny Fuber (DOB November 27, 1957, DOD, October 1, 1999, SSB 466. 794693,
waight iy 204 the ,tagiut, dy $9°), wad Bt scen mnd svatuaied by JOHN

B PAYNE, O O, 4 actercqurgeom, on or shout March 28, £ wth the coenplaint of moderam neek
paid and e puaa Ha reportad an os-the-job myury sometine wi Janvary, 199% DR PAYNE
recomminded iierond ampecthion, cervical collar wnd non-desorye physicsl thatagy  Mr Fishnr
retumod to DR PAYNE tn May, (999 twlating noimprovement. BMGNCY was interpeeted uy left
C5 rndicubopachy  Pust bustory ravealod prige cervical dusceciomy of C5-6 and C6-7 4 1991 or
1992 On May I, 1999, iz Fisher uadsrwant a carvicst mysiogran with €T Botle up, a3 wall
48 AP and Intcrat carncal gnos x-0ey) Routie s-rays show bony fusion st C4-6 and C6-1 Orher

G50 $pacce wew yaud 0 be well prosorvod without othar shaormality The patient’s fandaad camocel

FisiaoTa" Pl acidl Fyistyen ra Inkervrnomss:
FrbePaadmgOrgmal Potmsn ol

Lew  Thw clasms brough barein include all wicagh desth claams snd surveval clsne pucsiamt o
TEX CIV MRAC & REM CODE ANN wo 71 002, of saq (Vanas), sd TEX CIV PRAC &
REM. CODE ANDE it 71 021, of sip (Y armon)
JURISDICTION AND YENUR

2 T u « claun by and s behaif of the ESTATE OF JOHNNY FISHER, DEC'D The
sdmiaistration of the ESTATE OF JOHNNY FISHER, DEC'[) 15 panseag w b Probuse Coont of
Fobsecn Coucty, Texss JACKIE FISHER & Iied and 15 tha Adk of thy Eanim iy
wiors Lotmrs of Ad vy b d  Oos of e D Swe Sammal, RN, wica
Sunn Hadley Samued f w resident of Johmaon County, Texas, stuling st 2501 Nasola Dy, Burlasan,
Johnsar Coualy, Texms 76033 Thee Court, thevefore, b pensiection sad verce of tos onse
purmant of TEX CIV PRAC & REM OODE, sec 15 001 sroeg, inchding s 17302 and 15 005
(Vwmnon)

PARTIES
3 The Clurtanis and Pimsabify & this lewswt sre,

] IACKIE FISHER, ADMINISTRATRIX of the ESTATE OF JOUNNY FISHER,
DEC'D,

] JACKIB FISHER, Indvidmlly and a6 bar wd Duiniinaied of the ESTATE OF
JOHNNY FISHER, DEC'D,

© JOHNNY FISHER, tachwideelly und a2 hane sl Dusinbuies of the BSTATE OF
JOHNNY FISHER, OEC'D,

d HOUSTON FISHER, [adordually and s howr wed Dwtnbune of tha ESTATE OF
- JOHNNY FISHER, DEC'D,

Ench aid ail of the Plunt (fs osased barers, &5 wall a8 Moldrod Fuber, are mawdoats of
Jobasow County, Texas

4 The Defondanss m this cloem are
2 JOHN B PAYNE, D O, who may be vervad with cuaton st 313 Wenpark Wiy,

PlatTh! That awc] Frtaiis 1 Indarivchms
FiohaPiabdagOnigunal Feriares piie

mytlogram with Bilow-up mdiogy unsg Ompagque thowed na The CT scen

foliswup d by Lty mtthe 04-5 leved gther i dar tha vy which
uxkcatey bilnter] yncovectsbaal joint bony hypertrephy s C-d and C4.5 mvels  Howevee, thare
N reported Gt oeral & upnowy wmnfiod,  Thesr wers wizrpreusd by DR

PAYNERD [0 & CS DR FAYNE meommended sunpery

with plating A wscord opamsd recomunendisg sgrinet sungery ab the wne was obitsed DR
FAYNE then obtained tha opmion af s thard neurosirgeon, supperong DR. PAYNE'S decinon to
cperiim Although laler ds inch dh AR gcar Bad b d o p which
chowod sn 1b hity st C4-3, MR "wab not made with e toyelogrn a 1adicated
s the repart Noxs ol the outpatent sudscs, b tetid sbova, widicale anry notabiy aboonnablity st C4-
$ TheCTp yelog wad anry refi 10 the C4-5 love] waer “Umpresuca™ has becn
doleaed sod v repristod port o daded Ochober 7, 1990 one woek sfer Mr Pusher's desth

L] iohemy Fisher was admitted to OMCT, Poct Worth, Taam, on Scpésmber I, 1999 for s
carvcal Cd.3 duscectaray ind inserbody Bucen with plakng, Accordrg i the Finory snd Pryposl
by DR PAYNE, dated Septecnber T2, 1999, fobnay Fisher's stated health was warsniaripbls with

[ of s et o neck pamn, wm pas and rminchons  the amount of

weighchs could 1 Pust Madieal Hurtoey oictiuded sk onjuty b the stomach due o 3 shosgun blat
and proor cerncal fution, above-referanced  Tha rurmng sdruanoa record mdxcaies only tar be
warunng eye drops for glaucoms and Sad otherwyss been well adwer thaa for thas encnhioned remots

abdorninad gun shot wound in 1977 and the p 1y described cerncal faron S y. thase

waz no hustory of hypertension, dibesea, pulmonary detwasa, rvar detzass, heatt digate, venerea)

drscase, symoope, dirxmess, o Jirdke
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Cause No C200100817)

MILDRED FISHER . N THE DISTRICT COURT
.
. JOHNSON COUNTY, TEXAS
vs -
o
.
JOIND PAYNE,DO, OSTEOPATRIC  * 2 ; 1%_3
MEDICAL CENTER OF TEXAS, ot sl . <%
Ocfomdant . sty
25
AGREES JUDGMENT ® B
muzmw%mma»hm hwm 15 the Cormrt
thetan ag twached butwecnshe puris | ACCORDENGLY, tha Gowr fisds Eat e

follawnng jedgmment u spprapraie aad shoukd be mada sed sotered

IT 5 THEREFORE ORDERED, ADIUDOED AND DECREED thar knvervesoes, fackie
Fuhet, [pdrvidimtly vl w Ada sod Rep of the Estade of Johmuy Puher,
Dmhm?uhnd!ﬂmw?uhumﬁmhmhﬂ'ﬂfﬂnm:
Hagpiol, Ine , £/s Ostsopathn: Meducal Cestar of Texas the sum of Nine Hundred Seventy-Pir

Theuwsand and ao' k00 Dol (5775008 00)

NBWIMMDMADMMEDmmmmmnmh
caly i weond with barkrupicy law, 10 Canse N 0341313-DML-7, styked “in Ry

Foar Worth COstoopatiue Hosputal, Inc , Debrior™, fn e Unuied Sours Bankyuptcy Count for e

JUDGMENT
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1
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Outitd st e parey wowcrmg e,

SIONED B deyof 1007

.
Khoemsong
e Swee Bar Mo, Hamoo

Law.
313 Sonth Pt
PO Dow 157
Atisgion, TX TEOLE
Tobphous 317250344

o w Adoapisiraing ead e
wf St Bacetw of fotymmy Fabag, Daotasd,
Houmm Frabest wod Foliery Fubed

Wiy
Statn Bar No 6522300
Crvnd, 3cant Fanderyen & dkam, LE P
at Law
1773 A e Prkcesy, T Fice
Hocusaw, T 10153193
Atmey #x Defoadann, Joba Laarnce, Sos Sacrusi, BN
Stiaron O, AN, snd Kar Cow, RN

TooREYT
FAATEINS LBRARYXLIENT FILENMed-tiahFlsharPLEA DING Pagmens wict
1

775 FURTHER ORDERED, ADJUDGEL AND DECREED vt alt costa af the Court soe

e agarnst the prely IMOUTNE e

SKINED thus 7 ey af -ﬂw" 007

; . M
aerondy, ., - FiDGE PRISIOM0

Lisg Bar No 01403000
Atloas Law Firm

Tolephooe S17-281-1346

Telecopner 317-26).3347

Atomey lor intsrvenars, acior Frar, indondually
and a3 Adeunuiratnx snvd Reprassntanrvs

of the Betare of Johany Puher, Decased,

Howstom Fisime 3nd Johnay Foker

Wiyne Clawaier
Sumo Bas No 04328300
Cruse Scow Hendarson & Allan LL P
& Law
777 Allwn Parkway, T Eloor
Aowoe, Texse 770192133
Amomay for Defandants, Jobey Laurwace, Sue Savuel, RN,
Sharon O, LN, and Karen Cor, RN,

TUDGMENT
FATKING LIBRARVWCLIENT FILESUdicd- ManF sk cPLEADMNG ud gmest wod
2

% e S

ENTERED

a TARLC HAANLALL €1 0.
Full du FREOF ERTRY
1 ? O Y QORI MPCKET

Tha folowag oonstitmtes the ruttg of e court spd h.&chrunrd lfect thervin deseribod,

——
Begned May 18, 2007 United Sentes Benicrepicy Jmige

N THE UNITED STATES BANKRUFICY COURT
FON THE NORTHERAN DISTRICT OF TEXAS
FORT WOKTH DIVISION

INRE
CASE NQ 034351 -0ML.7
FORT WORTH OSTEOPATHIC
HOSPITAL, INC

dbe OSTEQPATHIC MEDICAL
CENTER OF TEXAS

DEBTQR

CHAPTER 7

- ok s e i

ORDER GRANTING MOTION TO APPROVE AND UMPLEMZNT
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CAUSE NO. C200800560
ESTATE OF JOHNNY FISHER, DEC’D § IN THE DISTRICT COURT
Plaintiff

v. 413" JUDICIAL DISTRICT COURT

J P MORGAN CHASE BANK, N.A.,
GLENN MILTON, JAY SANDLIN, LUCY
NORRIS, RN, and NANCY ARGO, RN

Defendants, JOHNSON COUNTY, TEXAS
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2 Case No. 2000800560
ESTATE OF JOHUNNY FISHER, DEC'D, * IN THE DISTRICT COURT
Plaintiff * @ O = |
* - E:;;
VS. * 413™ JUDIC RETZn
| * o FE
I P MORGAN CHASE BANK, * - 930
GLENN MILTON, JAY SANDLIN, * <z LT
LUCY NORRIS, RN, and > o
NANCY ARGO, * -
Defendants *

JOHNSON COUNTY, TEXA

wn

PLAINTIFF’S FIRST AMENDED ORIGINAL PETITION AND CLAIM OF ESTATE

TO THE HONORABLE COURT:

This “claim” is brought by the Estate of Johnny Fisher, Deceased, (hereafter, at times,

“The Fisher Estate” or “Plainti ff") pursuant to TEX, PROBATE CODE ANN. SEC. 233A (Vernon).

This claim is brought against J.P. MORGAN CHASE BANK (hereafter, at times “Chase
Bank”} for breach of fiduciary duty and against GLENN MILTON (hereafter, at times “Milton”),
JAY SANDLIN (hereafter, at times “Sandlin™), LUCY NORRIS, RN (hereafter, at times,

“Norris™) and NANCY ARGO, RN (hereafter, at times “Argo™) for civil conspiracy to breach a

fiduciary duty,

In support of this claim, Plaintiff shows unto the court and the jury, as follows:
Discovery Level

Plaintiff requests that discovery proceed in this case under Level 3, and that an

coPY

appropnate scheduling order be entered.

First Amended Original Petition

Page No. 1
C:Documents and Settings\admin\My Documents\User Files off Desktop & Notebook\Desktop\ATKINS

LIBRARY\CLJENT FlLES\Med-MaI\Fisher\Fisher v Chase

Bank\Pleadings\FirstAmendedOriginalPeIi!ionFisheerhase 2 .wpd

APP. 95




Jurisdiction and Venue
2. Jurisdiction and Venue Provided by Texas Probate Code. This claim isa “matter
appertaining to an estate or incident to an estate™.' The administration of the estate bringing this
claim is pending in Johnson County, Texas. This is a claim in tort brought by The Fisher Estate
based upon various causes of action, hereafter set forth.? The claim was transferred from the

Johnson County Probate Court on October 6, 2008, by Order of Transfer, pursuant to the

Statutory authority granted to the Probate Court.’

This District Court has jurisdiction over this claim because the Probate Court, in which it
was filed, has jurisdiction and transferred the case to the 413" District Court, Johnson County,
Texas.*

3. Additional Basis for Jurisdiction and Venue Provided by Texas Civil Practice &
Remedies Code. A “substantial part of the events or omissions giving rise to the clajm
occurred” in Johnson County, Texas.* The medical malpractice claim, upon which a judgment

owned and held by The Fisher Estate (hereafter, at times “The Judgment”) was ultimately

: § 5. TEX. PROBATE CODE

& 233A TEXAS PROBATE CODE

§§ 5, 5A and SB. and 233A, TEXAS PROBATE CODE.

4 d

TEX. CIV. PRAC. & REM. CODE ANN, § 15.002, et seg

First Amended Original Petition
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obtained, was filed in and tried wholly in the 413" District Court, Johnson County, Texas (“The
Underlying Lawsuit” or “the medical malpractice lawsuit™). Concealment of improper conduct is
also a significant element of this case. False documents concealing the improper conduct
committed by the Dcfendants were filed in The Underlying Lawsuit. This concealment forms a
basis, in whole or in part, of the claims set forth in this lawsuit. This claim involves, in part, the
conspiracy to conceal the falsity of these pleadings and the breach of fiduciary duty and civil
conspiracy to breach a fiduciary duty and the concealing from Plaintiff, from the 413th District
Court, Johnson County, Texas, and from others, the misappropriation of large sums of money
from a trust established to resclve and satisfy claims of medical malpractice victims, including
Plaintiff’s claim. Therefore, a “substantial part of the events or omissions giving rise to the claim

occurred” m Johnson County, Texas.®

4. The Judgment is a significant element, if not a lynchpin, of Plaintiff’s cause of action.”
5. Venue is proper in Johnson County, Texas.
6. The amount in controversy exceeds the minimum jurisdictional limits of the District

6 TEX. CIV. PRAC. & REM. CODE ANN.S 15.002 (1), er seq

Brazos Elec. Power Co-0p.. Inc. v. McCullough, 599 S.W. 2d 357, 361 (Tex. Civ. App. - Waco
1980, no writ), Southern County Mutual [ns.. v. Ochoa, 19 S.W.3d 452, 461 (Tex. App. -
Corpus Christi 2000, no pety. Birkes v. Lloyds Casualty Ins., 209 S.W. 2d 438 {Tex. Civ. App.-
Austin 1948, no writ);, Borham State Bank v. Beadle, 907 S.W.2d 465, 471 (Tex. 1995)

Plaintiffs are given the right to choose venue first.  Wilson v. Texas Parks & Wildlife Dept., B86
S5.W.2d 259, 262 (Tex. 1994) As long as the plaintiff files suit in a county of proper venue (i.e.,
the selected county is al least a permissive venue and no mandatory provision of the venue statute
applies}, the plaintiff's venue choice will not be disturbed. Jd

First Amended Original Petition
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Courts of Texas.

For the reasons herein above stated, this court has jurisdiction and venue over this cause

of action to enforce a claim of The Fisher Estate, pursuant to TEX, PROBATE CODE ANN. Sec. 233A

(Vernon) and pursuant to TEX. CIV. PAC. & REM. CODE See. 15.002, et seq (Vernon).

10.

Parties

Plaintiff:

a.

The Estate of Johnny Fisher, Deceased, the administration of which is pending
in the Probate Court of Johnson County, Texas.”

Defendants:

JP Morgan Chase Bank, N.A. Chase Bank is a corporation authorized to
transact business in Texas. Chase Bank’s registered agent for service of process is
CT Corporation Systems, 350 St. Paul St., Dallas, TX 75201.

Glenn Milton, whose present address is 612 Merrill Drive, Bedford, TX 76022-
7130;

Jay Sandlin, whose present address is 4708 Innisbrook Lane, Fort Worth, Texas
76179;

Nancy C. Argo, RN, whose present address is 1190 Whispering Oaks Dr.,
DeSoto, TX 75115-7407; and

Lucy Norris, RN, whose present address is 2101 Count Fleet Drive, Unit 514,
Arlington, Texas 76011-2123;

Plamtiff requests that citation be issued and served upen each defendant, as required by

The Administrator of the Estate of Johnny Fisher, Dec'd, Jackie Fisher, is, now, also deceased. A
substitute representative has not been appointed, at this time. Austin Nursing Center, Inc. v.
Lovato, 171 S.W.3d 845 (Tex. 2005); Lorentz v. Dunn, 171 S.W.3d 854 {Tex. 2005)

First Amended Original Petition
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law.

I1. " Wrongful Removal Caused Undue Delay. The wrongful removal of this lawsuit from
state court by Chase Bank has prevented this case from moving forward in this state court.
Shortly after this lawsuit was ﬁl-ed in this court, Defendant, Chase Bank improvidently attempted
to remove the case to the United States Bankruptcy Court for the Northem District of Texas, Fort
Worth Division." The Notice of Removal was not filed with any state court in Johnson County,
Texas, as required by law'' and as represented by Chase Bank'?,

12, The Bankruptcy Court abstained from hearing the case and the Federal District Court
ruled that the lawsuit was improvidently removed from state court, that there was no fraudulent
joinder, as Defendant, Chase Bank alleged, and ordered the case remanded to the state court from

which removal was attempted.”” A merit less motion to reconsider was filed by Chase Bank
p Y

Notice of Removal
H 28 U.S.C. § 1446 (d)

Chase Bank's Notice of Remaval, at ¥ 33, page 10. The affidavits of both the Clerk of the Probate
Court of Johnason County, Texas and the Clerk of the District Courts of Johnson County, Texas are
filed with the papers in this cause. When this failure was discovered by Plaintiff"s counsel and
brought to the attention of the Courts, Defendant, Chase Bank unsuccessfully attempted to file the
Notice of Removal and have the filing date changed by the Johnson County District Clerk's
personnel, to show a filing date in October, 2008 - the date when the Notice of Removal was filed
in Federal Cour.

Order of Remand, dated September 23, 2009
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which was summarily rejected by the Federal Court.' The Orders of the Federal Courts are filed

with the papers in this cause and in the Probate Court files administering the Fisher Estate.

13.  Delay Prevented Timely Service of Process upon Defendants. For the reasons herein
stated, the wrongful removal of this case to federal courts has resulted in a significant and
senseless delay of more than one and one-half years in obtaining service of process upon the
individual defendants and a significant delay in this case moving forward in this court.

Nature of Claim
14, The Fisher Estate owns and holds an unsatisfied judgment (“The Judgment) against Fort
Worth Osteopathic Hospital, Inc. {hereafter, at times, “FWOH” or “The Hospital”) based upon a
medical malpractice claim, which The Fisher Estate asserted against The Hospita! and filed in
Johnson County, Texas.
15, The Hospital is bankrupt.'’
16.  The Hospital established a self-insured trust fund in lieu of liability insurance, in 1987, to
resolve and satisfy claims of victims of hospital malpractice.' The trust is referred to, at times,
as "the subject trust” or “The Trust” or “The Trust Fund”,

17. Defendant, Chase Bank is the trustee of the subject trust at all relevant times.

8 Grder Denying Motion to Reconsider, dated April 15,2010

The Hospital's bankruptcy is pending in the United States Bankruptcy Court for the Northern
District of Texas, Fort Worth Divisien, Case No. 05-41513-DML, Hon. D. Michael Lynn,
presiding,

Exhibit *1” - “The Trust Agreement”
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18.  The individual Defendants, Milton, Sandlin, Norris and Argo were employees and
officers of The Hospital at all relevant times and possessed unique knowledge of the operation of
the subject trust because of their positions with The Hospital.
19. This is a claim against Chase Bank for breach of fiduciary duty as trustee of the subject
trust, and against the individual Defendants, Milton, Sandiin, Norris and Argo for participating
in, aiding, encouraging and otherwise conspiring with Chase Bank to misappropriate large
amounts of trust funds and to breach its fiduciary duties to Plaintiff, either as a beneficiary of the
subject trust or, otherwise, as one to whom a frduciary duty is owed by Chase Bank as a result of
its peculiar relationship with Plaintiff,
20. Plaintiff seeks compensatory damages, exemplary damages, attorney fees and any and all
other damages allowed by law against Defendants, jointly and severally.

Factual Background
21. The Fisher Estate is a judgment creditor of The Hospital.
22.  The Fisher Estate owns The Judgment as a result of a medical malpractice claim and
lawsuit filed against FWOH in 2001 for damages from injuries sustained by Johnny Fisher, a
FWOH patient, resulting in his death on Qctober 1, 1959,
23.  On numerous occasions, after the medical malpractice lawsuit was filed by The Fisher
Estate, the individual Defendants represented to the 413" District Court in Johnson County,
Texas in disclosures filed with the Court, in documents provided to Plaintiff and in

representations made to Plaintiff, Plaintiff's counsel and others, that The Hospital had
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$4,000.000.00 in the subject trust The individual defendants also represented that the Hospital
had excess liability insurance coverage with upper limits of $25,000,000.00 specifically
established to satisfy any judgment Plaintiff might obtain in The Underlying Lawsuit,
24, The Judgment was signed and entered in the medical malpractice lawsuit on June 7, 2007
by Hon, William Bosworth, District Judge, 413" District Court, Johnson County, Texas, against
FWOH, awarding Plaintiff damages in the amount of $975,000.00."
25.  Following entry of The Judgment, demand was made for payment to satisfy The
Judgiment.
26.  Chapter 7 Bankruptcy Trustee, Shawn Brown, advised Plaintiff that he did not have funds
available from The Trust to pay The Judgment. Chase Bank refused to respond to the demand.
27.  Inits efforts to determine why the subject trust did not have $4,000,000.00, as
represented, to satisfy The Judgment, Plaintiff discovered the following:

a. Plaintiff was advised by Trustee Brown that he had taken control of The Trust
Fund and that there was only a few thousand dollars in The Trust Fund when he seized it

b. The risk management committee of The Hospital, which included and/or was
under the oversight of one or more of the individual Defendants had assigned $900,000.00 to be

reserved for the payment of Plaintiff's medical malpractice claim.

1 Exhibit “2"
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c. Plaintiff obtained a copy of The Trust Agreement" which provides:

vi,

vii.

viil.

IX.

Xi.

The Trust is a separate entity.
The Trustee has legal title to The Trust assets and its fund.

The Trust is established for a specific purpose and for specific
beneficiaries.

The purpose of The Trust is to self-insure against the initial {evels of
malpractice liability.

The Trust is established for the benefit of victims of hospital malpractice.

The Trust is established for the sole purposc of paying medical malpractice
claims filed against The Hospital and related expenses of medical
malpractice claims and lawsuits.

The beneficiaries of The Trust are those having medical malpractice
claims against FWOH.

Payment shall be made from The Trust only for malpractice losses of The
Hospital..

Payment from The Trust Fund shall be made only on written authorization
from designated hospital representatives, certifying that the payment is
related to the Plan and for one or more of the purposes specified in The
Trust Agreement.

The trustee is required to make payment solely upon the direction of an
Administrative Committee [of The Hospitai].

Payment from The Trust is authorized only for malpractice losses of The
Hospital, for expenses for administering the claims management program,
expenses of establishing the Trust and trust fund, legal expenses, actuarial
expenses, costs relating to the acquisition for The Hospital of excess

18 Exhibit "
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g.

insurance coverage, expenses involved in the maintenance of The Trust
and cost of administering any risk management program of The Hospital.

X1i.  No withdrawal or appropriation from The Trust, not enumerated in The
Trust, is authorized.

xiil.  The trustee is required to keep accurate and detajled accounts of all
receipts, investments and disbursements with respect to The Trust
property.

xiv.  The trustee is required to deliver a financial statement to The Hospital at

the close of each twelve (12) month period, ending on September 30, of
each year.

XV, In the event The Trust is terminated, funds must be maintained in The
Trust to resolve claims pending at the time of termination.

xvi.  Nothing in The Trust Agreement allows its trustee to refuse to pay any
Judgment obtained by a victim of hospital malpractice, after that victim's
claim is reduced to judgment.

xvil.  No provision of The Trust Agreement relieves the trustee of its duty to act
prudently and/or in good faith or to exercise independent judgment
authority, when appropriate.

28.  After Plaintiff was advised by Trustee Brown that there were not sufficient funds in The
Trust to satisfy The Judgment, Plaintiff then, through discovery and additional investigation, also
determined that The Trust was established in accordance with and to satisfy certain Medicare
regulations'®, to wit:

a. The Hospital must either maintain primary liability insurance to protect The

Hospital in connection with medical malpractice claims, or if the hospital elected
to establish a self-insured trust fund, in lieu of malpractice insurance, that The

Medicare Provider Reimbursement Manual
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Trust Fund be established on specific terms required by and approved by
Medicare.

b. The subject trust was established because The Hospital elected to not obtain and
carry primary liability insurance to cover medical malpractice claims asserted
against The Hospital.

c. The Hospital must continuatly maintain funds in The Trust sufficient to resolve
all pending malpractice claims against The Hospital, even in the event of :

termination of The Trust.

d. The Hospital was required to maintain excess liability insurance coverage for
medical malpractice claims.

€. The Trust is required to maintain sufficient funds to resolve pending medical
malpractice claims, in the event the hospital chooses to terminate The Trust.

f. Legal title to The Trust must be in a Separate entity from The Hospital.

g A hospita] electing to establish a self-insured trust fund is referred to as the
“provider” in the manual.

h. Loans to the provider [the hospital} from The Trust are prohibited.

1. Withdrawals from The Trust are only allowed for malpractice claims and related
expenses.

J. An adequate risk management program, similar to programs provided and
operated by insurance companies, must be utilized.

k. A process or procedure was required to be in place to adjust medical malpractice
claims.

L Programs must be in place at the hospital to minimize malpractice claims.

m. Adequate excess liability insurance must be maintained,

n. Failure to comply with the provisions of the manual could result in severe

penalties, including denial of Medicare benefits.
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29.  The Trust was, initially, funded in 1987 with $1,000,000.00. ‘
30.  Chase Bank produced few records regarding activities of The Trust during the twenty (20) | ;
years of its operation.

31. The Hospital purchased what is generally described as “excess coverage” insurance which

provided coverage fof any claims against The Hospital in excess of the self-insured fund

maintenance level of $4,000,000.00.

32, The “excess” liability insurance policy in place when Plaintiff's claim was asserted

against The Hospital required that The Hospital maintain $4,000,000.00 in the self-insured fund.

33, Failure to maintain the represented level in The Trust could result in cancellation of the

excess liability insurance coverage policies, which, in turn, would be a violation of Medicare

requirements,

34.  If The Trust Fund were not maintained, as required, The Hospital could be closed because

Medicare payments were a significant ;source of hospital income.

35.  If Medicare officials discovered that false reports regarding the status of The Trust Fund

were filed with Medicare, The Hospital could be denied Medicare benefits,

36.  Transactions were discovered that involved depositing large sums of money into The

Trust bank account at Chase Bank, then almaost immediately withdrawn and used for non-trust

purposes.

37. There were sufficient funds in The Trust Fund to satisfy the assigned value of Plaintiff's
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claims prior to the alleged misappropriations.

Representations
38 The following representations were made, which were false:

a. During the course of the litigation in The Underlying Lawsuit, representations
were made by The Hospital to Plaintiff that there were sufficient funds to satisfy any judgment
Plaintiff might obtain in the underlying maipractice lawsuit.

b. The Hospital represented to the 413™ Judicial District Court of Johnson County,
Texas, to Medicare, to excess liabi lity insurance carricrs‘ and to other creditors of The Hospital,
including Plaintifl, that the self-insured trust fund did, in fact, maintain a balance of
$4,000,000.00 to resdlve any pending medical malpractice claim.

39. Chase Bank represents that it does not have records of the activities of the subject trust
that had been in operation for more than twenty (20) years, other than a few bank statements.

40.  When Plaintiff discovered that the individual Defendants knew that trust funds had been
withdrawn from The Trust and used for purposes not authorized by The Trust, Defendants,
initiatly, represented that The Trust was really “the hospital’s money”. Later Chase Bank
represented and claimed that The Trust was not The Hos_pital's money, but, rather, that The
Hospital was the “sole beneficiary” of the subject trust. Both of these representations and claims

were rejected by The Bankruptcy Court overseeing the bankruptcy of The Hospital

w U.S. Bankruptcy Court Decision to Abstain, dated April 15, 2009, a copy of which is filed with

the papers in this cause,

First Amended QOriginal Petition
Page No. 13
C:\bocuments and Scttings\admin\My Documents\User Files off Desktop & Notebook\Desktop\ATKINS

LIBRARVACLIENT FILES\Med-Mal\Fisher\Fisher v Chase
Bank\Pleadings\FirstAmendedOriginachiitionFisheerhase 2 wpd

APP. 107



Claims
41.  In support of the claims herein asserted, Plaintiff incorporates paragraphs 1. through 40.,
herein abave, the same as if set forth herein, again, verbatim, |
42, Plamtiff seeks to recover damages, compensatory and exemplary, from the named
Defendants for imprdper and illegal management of The Trust, for misappropriation of trust
funds established for the benefit of Plaintiff, as a victim of hospital malpractice, for breach of
fiduciary duty by Chase Bank and for civil conspiracy of the individual Defendants in aiding,
encouraging and approving the improper management of The Trust and the misappropriation of
large sums of trust funds by Chase Bank.
Breach of Fiduciary Duty
43.  In support of this claim, Plaintiff incorporates paragraphs 1. through 42., herein above,
the same as if set forth herein, again, verbatim.
44, Chase Bank was the trustee of The Trust.
45.  Chase Bank’s duties to Plaintiff under The Trust Agreement are clear.
46.  Chase Bank, as trustee, had a duty to comply with the terms and provisions of The Trust
Agreement,
Plaintiff is Benefictary of The Trust
47.  Based upon the following undisputed facts, Plaintiff is a “person” to whom Chase Bank
owed a fiduciary duty to maintain funds in The Trust sufficient to satisfy Plaintiff’s claim and

Judgment:
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a. The subject trust was established to pay claims of victims of hospital malpractice.
b. Johnny Fisher was a victim of hospital malpractice.
<. The Fisher Estate “stands in the shoes™ of Johnny Fisher and is, therefore a

“person” for whose benefit The Trust was established.”
d. Plaintiff is “a person for whose benefit property is held in trust, regardless of the

nature of Plaintiffs interest [in The Trust}”.

€. The Trust refers to the beneficiary of The Trust as a “person™
f. The Hospital never was a person.
g The Hospital has represented in papers filed with the trial court in the underlying

medical malpractice lawsuit that Plaintiff is a beneficiary of The Trust.

h. The Trust was structured to be in compliance with the provisions of the Medicare
Provider Reimbursement Manual

I The Medicare Provider Reimbursement Manual defines the hospital as the
“provider” and not the “beneficiary” of The Trust.

J. The Medicare Provider Reimbursement Manual define the victims of hospital
malpractice as the beneficiaries of this, and similar self-insured retention funds or
trusts.

48.  Additionally, the following facts further support Plaintiff's claim that it is a beneficiary of

the subject trust;

a. Chase Bank has represented in pleadings filed in The Hospital’s bankruptcy case
that the beneficiarics of the Trust are victims of hospital malpractice,?

A § 71.02i, TEX. CIV. PRAC. & REM, CODE ANN. {VERNON) “Survival of Cause of Action™
i IP Morgan Chase Bank, N.A. Mation to Dismmss, March 14, 2007, “In re: Fort Worth Osteopathic
Hospital, Inc., Debtor”, Case No. 05-4 15-13-DML, “Shawn K. Brown Chaprer 7 Trustee, For
Fort Woprth Osteopathic Hospital, inc., Plaintiff vs. J/PMorgan Chase Bank, N.A., Defendant ™,
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The Hospital has represented that Plaintiff is a beneficiary of The Trust.”

The Hospital has specifically represented that The Trust fund was available to pay
Plaintiff’s claim and judgment.

To conclude that anyone, who is not a victim of hospital malpractice, is the
beneficiary of this trust would render The Trust provisions regarding its purpose
meaningless.

To conclude that a victim of hospital malpractice is not a beneficiary of this trust
would also render The Trust provisions regarding its purpose meaningless.

The Trust provides that payments from The Trust shall be made “only for
malpractice losses of the hospital”,

Plaintiff, as a victim of hospital malpractice is “sufficiently identified” in The
Trust, as a beneficiary of The Trust, as required by state law.

Victims of hospital malpractice are the “persons” who are benefitted “directly” by
The Trust and not merely “incidentally” by The Trust.

The Trust is a contract and its beneficiary can enforce its provisions. A reading of
The Trust and the Medicare Provider Reimbursement Manual evidences that the

23

24

Adversary No. 07-04016-DML See, p. 3:

Clearly, this suit is an attempt by the Chapter 7 Trustee 1o enforce claims of
personal injury that do not belong to the Debtor, and is not a suit for recovery of
funds belonging to the esatate. Paragraphs 43 thjrough 46 are replete with
rerferences to dutics owed and aliegedly breached: however, the beneficiaries
are identified as the malpractice victims, and not the Debior.

See, Shell Oit Co. v. Humphrey, 880 S.W.2d 170 (Tex. App. - Houston [ 14" Dist.] 1994, writ
denied); Lansford v, Sage, 438 S.W.2d 615 (Tex. Civ. App. - Houston [1* Dist,} 1969, writ refd,
nr.el), Ogden and Johnson v. Bosse, 86 Tex. 336, 344, 24 5. W, 798 {1894)

Exhibir 3"

Exhibit 3"
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beneficiary of The Trust can enforce the terms and provisions of The Trust.
J. The Bankruptcy Court has determined that Plaintiff is a beneficiary of The Trust.™

49, For the reasons herein above stated, the issue of whether Plaintiff is a beneficiary of the
subject trust is clear.
50.  Plaintiff is sufficiently identified as a beneficiary of The Trust, as a matter of faw.
51 Alternatively, Plaintiff is “one that The Trust was intended to benefit” and should,
therefore, be deemed a beneficiary of The Trust.
52. Alernatively, Plaintiff is one with whom Chase Bank had a “'position of peculiar
confidence™ and shouid be deemed a beneficiary of The Trust.2t
53. Duties Breached. Chase Bank breached its fiduciary duty to Plaintiff in one or more of
the following particutars:

a. Failure to pay from The Trust only those expenditures allowed by the provisions
of The Trust Agreement;

b. Failure to make disbursements from The Trust only on written authorization from
designated hospital representatives, certifying that the payment is related to the
Pian and is for one or more of the purposes specified in The Trust Agreement;

» Exhibit “4", Letter Opinion, May 31, 2007, Hon. Dennis Michael Lynn, U.S. Bankruptcy Judge,

United State Bankruptcy Court, Northern District of Texas, in Shawn K. Brown, Ch. 7 Trustee for
Fort Worth Osteopathic Hospital, Inc. v., JPMorgan Chase Banik, N.A.., Adversary Proceeding
No. 07-04016

% Johnson v. Brewer & Pritchard, P.C., 73 $.W 3d 193 {Tex. 2002); Kinzbach Tool Co. v.
Corbert-Wallace Corp., 138 Tex.565, 16 5.W.2d 509, 512 (1942); Paschal v. Great Western
Drifling, 215 S.W.3d at 451; In Re Allied Fhysicians Group, P.A., Case No. 397-31267-HCA-7,
Civil Action No. 3:02-CV-23638-G {N.D. Tex, 2003) (citing Kinzbach Tool Co. case)
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c. Fatlure to make disbursements from The Trust solely upon the direction of an
Administrative Committee [of The Hospitai] for designated purposes.

d. Failure to make disbursements from The Trust only for malpractice losses of The
Hospital, as defined in The Trust, to wit: malpractice claims, expenses for

program of The Hospital;

e Failure to prepare and maintain accurate and detailed accounts of all receipts,
investments and disbursements with respect to the trust property,

f. Failure to deliver a financia Statement of The Trust to The Hospital at the close of
each twelve (12) month periad, ending on September 30, of each year.

g Failure to maintain adequate funds or other assets in The Trust on termination of
The Trust to satisfy pending malpractice claims;

h. Failure to maintain at lcast $900,000.00 in The Trust Fund to satisfy Plaintiff's
claim; and,

i Failure to manage The Trust in good faith and to exercise independent judgment
authority, as and when appropriate.

Civil Conspiracy
54, In support of this claim, Plaintiff incorporates paragraphs 1. through 53., herein above,
the same as if set forth herein, again, verbatim.
55, Defendants, Mitton, Sandlin, Norris and Argo, each and all, were in positions in which

they could encourage and assist Chase Bank in the misappropriation of Trust Funds and conceal

those misappropriations, to wit:
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a. each knew the restrictions placed upon the use to be made of trust funds.

b. each was acquainted with the officers of Chase Bank to whom the management of
The Trust was assigned.

c. each, being officers and/or directors of The Hospital, knew the importance of The
Trust being managed properly and in accordance with The Trust Agreement’s
terms and provisions.

d. cach knew that improper management of The Trust could jeopardize The
Hospital's relationship with Medicare and its excess liability insurance coverage.

e. each had access to the risk management documents of The Hospital and knew
how malpractice claims asserted against The Hospital were received, reviewed,
evaluated, and processed.

f. each knew the medicare requirements applicable to The Trust.

g each knew the excess liability insurance policy requirements applicable to a self-
insured trust or retention fund.

h. each knew the possible consequences if The Trust Fund was not used for its
intended purposes and not managed according the mandatory requirements set
forth in The Trust.

1. each was in a position where he or she could aid and participate in the
misappropriation of trust funds and could conceal those misappropriations from
liability insurance carriers and from Medicare officials and, even, from other
directors and officers of The Hospital.

) each was in positions where he or she could also conceal misappropriations of
Trust Funds from Piaintiff and from the 413" District Court, Johnson County,
Texas.

k. each was in a position where he or she cou!d direct hospital funds to be deposited

into The Trust Fund, then, to alinost immediately be withdrawn from the subject
trust by Chase Bank and used for purposes not authorized by The Trust,

I, each knew the amount assigned to Plaintiff’s medica) malpractice claim and that
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said amount was required to be maintained to satisfy that claim, but allowed those
trust funds to be depleted, anyway.

56.  Asadirect result of the misappropriation of funds by Chase Bank from The Trust with

the assistance of Milton, Sandhin, Norris and Argo, each and all, Chase Bank managed to

misappropriate several million dollars from The Trust.

57. Defendants, Milton, San.dlin, Normis and Argo, each and all, knew, or should have known,

that the representations which were made, as stated in Y38, herein, were false,

58.  Asadirect result of the misappropriation of large withdrawals of trust funds by Chase

Bank with the active assistance and/or encouragement of Milton, Sandlin, Norris and Argo, each

and all, The Trust had less than $20,000.00 to satisfy Plaintiff’s judgment, when The Judgment

was obtained and demand for payment made.

59, For the reasons herein stated, Defendants, Milton, Sandlin, Norris and Argo, each and all,

knowingly and actively participated and conspired in the concealing of the misappropriation of

funds from The Trust, from Medicare officials, from hospital directors, from hospital liability

insurance carriers, from the courts and from Plaintiff,

60. For the reasons herein stated, Defendants, Milton, Sandlin, Norris and Argo, each and all,

atded and conspired with Chase Bank in the breach of its fiduciary duties to Plaintiff.?’
Proximate Cause of Damages

0l.  Plaintiff alleges and will show that, at all times material to the claims made by Plaintiff in

7 Kinzbach Tool Co.. Inc. v. Coben-Wallace Corp., 138 Tex. 565, 160 S.W.2d 509. 514 (1942)
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the underlying malpractice lawsuit, FWOH had funds sufficient to fund and maintain The Trust
and satisfy Plaintiff’s claims. At times relevant to the medical malpractice claims made by
Plaintiff upon The Hospital in The Underlying Lawsuit, after Plaintiff filed the claim and The
Hospital assigned a value to that claim, The Trust had sufficient funds to be held in reserve to
satisfy the claim. It failed to do so. Therefore, had The Trust been properly managed by Chase
Bank and the funds paid to The Trust been retained and used as they were required to be used,
there would have been funds in this self-insured fund, in lieu of liability insurance, to satisfy The
Judgment. As a direct result of Chase Bank’s breach of fiduciary duty and misappropriation of
large sums of trust funds and the civil conspiracy of the individual defendants participating in
those misappropriations, as herein above enumerated, there are not sufficient funds in The Trust
to satisfy The Judgment.”
62.  Defendants’ wrongful conduct herein above detailed is a direct and proximate cause of
Plaintiff’s damages, herein enumerated and sought.

Damages
63.  Plaintiff states that its damages are not determined, at this time, but include the loss of the
value of The Judgment. Plaintiff seeks all actual and compensatory damages, all statutory
damages, all punitive damages, and any and all attorney fees to which it is entitled.

Pre-Judgment Interest

Whitfield v. Lindemann, 853 F. 2d 1298, 1304 (5" Cir. 1988), Florida Depi. of Ins. v. Chase
Bank of Texas, N.A., 274 F. 3d 924 (5" Cir. 2001)
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64.  Plaintiff seeks pre-judgment interest, as allowed by law.

Written Discovery Attached to Pleading

65.  Requests for Disclosure, directed to each of the Defendants, are attached to this pleading,
to be served upon each with this pleading. Requests for Production directed to each of the

Defendants are also attached to this pleading, to be served upon each with this pleading.

Remainder of this page intentionally left blank
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Prayer
PREMISES CONSIDERED, Plaintiff prays that citation be issued and served upon each
of the named Defendants, as allowed and provided for by law, that an appropriate Scheduling

Order be entered, that this case be set for and proceed to trial, and that, upon trial, Plaintiff

recover damages from each and all of the Defendants, jointly and severally, as herein requested

and as allowed by laﬁv, and for any other relief to which Plaintiff shows itself justly entitled, at
law or in equity.

Respectfully submitted,

LAW OFFICE OF E.L. ATKINS AND
ASSOCIATES ;
325 South Mesquite Street
P.O. Box 157

Arlington, Texas 76010-0004
(817)261-3346
(214) 354-8803 (Cell) £
(817) 261-3347 Fax
atkinslawfirm@sbcglobal.net

and

MACLEAN & BOULWARE __
Attomeys at Law :
11 Maip Street

TSB # 01409000
John MacLean
TSB #12764000
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FORT WORTH OSTEOPATRIC HOSPITAL, INC. D/B/A
FORT WORTH OSTEOPATRIC MEDICAL CENTER
SELP-INSURANCE PLAN TRUST AGREEMENT

THIS TRUST AGREEMENT, dated the 15th day of September, 1987
by and petween FORT WORTH OSTEOPATHIC HOSPITAL, INC., & nen-profit
corporation organized and existing under the laws of the State of
Texag, having its principal place of susiness in Fort Workh, Tarrant
County, Taxas ('Hospital"i and TEXAS AMERICAN BANK, of Fort Worth,
Texas, a national banking corporation organized angd existing under
tha laws of the United‘StateF {"Truskteg"},

WITNESSETH:

This trust agreement i{s to evidence the Sgreemant between the —
Hospltal and the Trustee with respect ko the administration of a
self-insurance plan fund created by the Hospital pursuant to the
Medical Provider Reimbursement Manual promulgated by the United
States Department of Eealth and Ruman Services, Social Security
Administraticn.

REZITALS

(a) The Hospital owns and operates a 265 hundred bed
Hospital and related facilities in Fort Wﬁrth, Tarrant County, Texas.

(b} Despite the excellent claims'gnd aoss history of the
Hospital, the znnual cos:t and qvéiiaﬁiiity of professional liability
insurance has become a matter of increasing uncertainty and concern
in recent years.

(e! Because of this concern, the Hospital caused an extensive
study and review to be made of the various alternatives available
to provide economical and dependable protection to the flosplital
against malpractice liability claims.

(d) After analysis of all the data arising From such
study and review, the Rospital has determined that it s most
reasonable and prudent to maintain a total self-insurance program
with the establizhmont of a r;sgrve fund and the self-assumptian
of the risk loss resulting from malpractice and general patient

liability because of the non-avajilability or exhorbitant
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cost of commercial imsurance, the Rospital concludéd that it would
be in the best interest of the Hospital and community which it
serves to establish & self-funded plan, on an actuarily sound basis,
designed te enable the Hospital.to "self insure" against therinitial
levels of yalp:actice liability incurred at the Hespital and sec#re,
if required, commercial insurance coverage from the liability inm

excess of self-insured limits.

(e} The Hospital desires that such self-funding plan be
inplemented through a trust designed in such manner as to engble
payments thereto to qualify for ﬁedica?a reimbur;ement, and ﬁesigned
S0 a5 to exempkt such trust from tax pursuznt to the applicable -
provisions of the Internal Revenue Code.

NOW, THEREFORE, the Hospital and Trustee do mutually covenant
and agree as follows: 7

ARTICLE 1 - DEFINITION OF TERMS

As used herein, unless otherwise defined or required by the
context, the follewing words and phrases shall have the meaning indicatad:
1.01 Aceuary - shall mean an actuary, insurance company or”

breker experienced in the field of medical malpractice and general

tiability lnsurance, independent of any direct or indirect financial
ewnership or contrsl by the Hospital and employed to render service

with respect te the plan and the fund.

1.02 Board - shall mean the Board of Directors of the Bospltal.
1.03 Committee = shall mean the committee which shall administer

the plan as provided in Article 3.

1.04 Contributions ~ shall mean payments by the Hospital to
the Trust=2e for the fund.

1.05 Fund - shall mean the trust fund created in accordanca with

with the Plan.

1.06 Hoséital -shall mean Fort Worth Csteopathic Hospltal, Inc.
d/bfa torkt Worth Osteopathic Medical Center, Fort Worth, Tarrant
County, Texas.

1.07 Hedicare Manual - shall mean the Medicare Provider

Reimbursement Manual promulgated by the Social Security Administratien

i ke ot e

-7a

APP. 119




of the Depertment of Health and Human Services.

1.08 Plan - shal)l mean the Hospital's sall—tnéurance plan
with respect te malpractice liability claims.

1.09 Plan Ysar - shall mean September 16, 1987 through
September 30, 1988 as the first Plan Year and beginning October 1,
1988 a Plan Year ghall mean a l2-month period thereafter.

1.10  Trust - shall mean this trust agreement between the
Hospital and the Trustee anmd all amendments thereto.

1.11 Trustee - schall mesn TeXas American Bank Port Worth,

er any substitute Or successor Trustse or Trustees.

ARTICLE 2 - CONTRIBUTIONS

The Hospital hereby conveys and delivers to Trustee, in trust,
to be held and administered in accordance with the terms of this
agreement the sum of money set forth on Exhibit A attached hersto
{the receipt of which is acknowledged by the Trustse), whicp sum of
money together with such.aééitienal maoney or praoperty as may from
time to time be delivered by the Hospital to the Trustee, including
the {ncoma and earningﬁ therefrom, shall constitute the trust
property. Said sum has been determined by Harsh & McLellan of
Chicage, Illinﬁis to be reasconably required as a actuarily adequate
or sound fund reserve for such liability losses incurred and accrued
against the Rospital for the year commencing September 1§, 1887
and expiring September 30, 1988, The Trustee shall have legal
title to the trust property and shall be responsible for the
proper administration and control thereof as hereinafter mat forth.

ARTICLE 3 — ADMINISTRATIVE COMMITTEE

3.01 Appeintment and Term of Cffice - The Committee ghall

consist of three (1) to five (5) individuals as shall be named by
the Board from time to time. The‘Board shall have the right to
remove any member of the Committee at any time. A member may resign
at any time by written resignation to the Committee and Board. 1IE

a vacancy in the Committee should occur, a successor shall be

=-3-
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appointed by the Beacd.

The &pspital shall, by written notjce, keep the Trustsza notitied-
cf currant meﬁbecship af the Committee, irs officers and agents,
and shall furnish the Trustee a certified signature card for the
members of the Committee. Foc all purposes hereunder, the Trustes
shall be conclusively entitled to rely upon such certified
signatures, '

3.02 Organization of Administrative Committea, The Conmittee

shall elact a chairman and seccetary from among its members, It

may appoint agents ic d;ams necassary for the effective performance
of its duties and may delegate to such appointees or tO one Or more
members of the Committee such powers and duties, whether administerial
or discretionary, as the Committee may deem expedient and appropriste.
The Committee shall act by majority vote. 1Its members shall serve
without compensation.

3.05 Powers of Administracive Committee. The Committee shall

be governed by the Board with respect to the control of the admin-
istration of {De Plan who shall provide it with all powers and
instructions necessary to enable it to properly carry out its
ducies In thet respect, and all powers conferred upon it by the
Plan. Kot in limitation, but in amplification of the foregoing,
the Committee shall have the power to construe the Plan, to review
pericdically the adeguacy of funding and of investment performance
and communicate its findings to the Hespital and the Trustee, and
te take steps it deems necessary to remedy any administrative
error and to determine all guestions that shall arise under the
Plan. Subject to any limitations imposed on the: Committee by the
Board, it shall declde all questions relating to the datermination

of payments from the Fund, provided such payment shall be exclusively

for the purposes of the Plan as hereinafter provided. All dishursements
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by the Trustee shall be made upon and 1l accordance with the written

: n N r N ".'"
notice of the Committee or its designared agent. The decision of . b

the Committee ubon el] matters wichin the scope of its authority
shall be final and binding upon all parties to this instrument.

The Committee shall have the power but not the obligation to employ
investment counsei on behalf of the Trust, Any such investment
counsel shall be empowered to direct the Trustee wikh respect to
permitted investments,

3.04 Records of Adminjstrative Committea. The secretary cf

the Committee shall record or cause to be recorded all acts and
detevminations of the Commicrtee and all such reCOéds, together with
such other documents as may be necessary for the administration of
the Flan and shall be preserved in the custody of such secretary.

3.05 Indemnificarion of Adminfstrative Committee. The Bospital

shall indemnify and save each member of the Committee harmless from
the effects and consequences of the acts, omissions and conduct of
gach member in his official capacity, except to the extent that

such efEects and consequences shall result from the acts ocr omissions
of such member in bad faith.

3.06 Miscellaneous. The Committee shall advise the Trustee
and issue to the Trustee such instructions as the Trustee may
require to administer the Trust.

The Committee and the Rospital shall be entitled to rely upon
all tables, valuations, certificates, and reports Furnished by an
actuary or by an accountant, physician, or attorney selectsd or
approved by the Hospital cr the Committee. The Comqitteey the
Hospital, its officers, and the Trustee shall not be deemed imprudent
or subject to liability by reason of taking or refralning from any
action in reliance cpon the advice or opinion of any such actuary,
accountant, physician, or atterney.

ARTICLE 4 - TRUST PLAN

4.01. The Hospital, after making a full and complete investigation

bea Y
SR
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@nd analysis of its clrcumstances, organization and operation, has
determined that it {# reasonable and prudent for it to adopt and
implenment a plan of self-insurance against malpractice
losses. The trust property shall constitute the Fund through
which the purposes of the Plan are carried out. The Rospital
represents to the Trustee that as part of the Plan it intends to
maintain or cause to be maintained an orngoing claims processing
and risk management activity to determine whether malpractice
liability exists, and the cause and cost thereof, and to minimize
the frequency and severity therecf, The Hospital intends that the
Plan be established and maintalned in accordance with the rules
and regulatiens adoptad or implemented from time to time by tha
United States Departmaent of Aealth, Education and Welfare, Social
Security Administration, or any agent thereof or successor thereto,
governing reimbursement to the Hospital for payments made in connectlcn
with the Plan. The Hospital assumes Full and sole responsibility
for compliance with the Medicare requlations. All representations
and recitalsg herein with respect to the Plan shall be deemed to be
these of the Bospital.

ARTICLE S -~ TROST F{ND AND TRUSTEE

5.61 Trust Fund. The Trustee shall held, manage, administer,
aﬁd after paying all reasonable costs and expenses of the adm!nistrat%on
of sald Trust or reserving a fund for the payment therecf, the .
Trustee shall invest and reinvest the trust funds in income—producing
secyrities, assets and properties as may be authorized by the
statutes and laws of the United States applicable to national banks
exercising trust powers and regulations .issued thereunder, and any
anendments thereto. All requirements respecting investments by
fiduciaries now or heresinafter requirsd by the laws of the State of
Texas, except that any loans to or investments and obligations,
secyrities or properties of Hospital shall ba prohibited. all
inccme or revenue realized from said investments, including but not

limited te, rebates, interest, dividends, etec. shall ke retained and
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held by the Trustee and become a part of the trust fund. Such
ratained income shall be considered and used for the purposes of
determining and establishing adequate fund lavels by Bospital's
insurance actuary. The Trustee shall be under no duty to determine
whether the amount of any contribution to the trust property from
tirme to time made by the Hospital {s in accordance with the Plan or
the Medicare regulations or to enforce or te collect payment of any
contributions,

5-02 Termination for Medicare. Upon termination of the Plan

Erom the Medicars pruogram, the Hospital shall obtain from the
actuary a determination of the adequacy of the balance of the Fund
as of the date of such termination in order to determine the amount,
if any, to be offset agalnst the Hospital's allowable cost to be
rejimbursed by Medicars if the Fund ig excessive, as defi{ned in the
Medicare Manual,

5.03 Payment from the Trust Proparty.

fa) The Trustee from time to time, upon receipt of written
direction from the individual or individuals degiqnated by the-
Committee or Hospital to so act, shall make payment from the income
or corpus of the trust property to such persons and in such manner
and Iin such amounts as the Committes or an agent thereof in such
writing shall direct, Each such written direction shalil certify
that the payment is related to the Plan, and i3 Eor one or mare of
the purpeses specified below. The Trustee shall maké payment solely
upon the direction of the Committes and shall not be required to
inquire into the purpose or nor he liable for the propriety of any
such paymént. Payment shall be made Erum the trust property anly
for malpractice lcsses of the Hospital whether such losses occur

from incidents or ¢laims arising after September 15, 1987, provicding

same are neot covered under the terms of any previously held commercial

liability insurance policy and may be made for the following expenses
to the extent that such are related to the self-insurance plan of

the Rospital:
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(1} Expenses for administering the claims management
program;

(2) .Expenses of establishinq thls Trust and the Trust
Fund;

(3) Legal expenses:

(4} Actuarial expenses;

(3) Costs relating to the acquisition for the Hospital
of excess insurance coverage, if purchased by the Trustee;

(6) Expenses involved with the maintenance of this Trust
and th= trust property by the Trustee;

[7} Cost of administering any risk management program of
the Hospital, if risk management is performed by the Trustee:
provided, however, that this subparagraph shall not be construed to
impose upon the Trustee any duty or obligation to administer any
risk management program of the Hospital.

(b) Payment for any of the foregoing purposes shall be deemed
braper ‘payment to be paid from the trust property, It is intended
that all payments from the trust property shall be in accordance
with the Medicare regulatjons, but the Trustee shall not be llable
in any way for the Bospital's Ffailure to comply therswith.

5.C4 Accoupts. The Trustee shall keep accurate and detailed
sccounts of all receipts, investments and disbursemegnts with respect
te the trust preoperty., Such person or persons as the Hospital
shall from time to time designate, including such persons as may be
cequired by the Medicare regulations, shall be allowed to review,
Inspect and audit tha bocks of account relating to the trust property
upon request at any reasonable time during business hours of the
Trustee.

Within 60 cays after the close of each l2-month period ending
on September 10 of each year, the Trustee shall deliver a Einancial
statement and accounting containing such Information as the Hospital

shall from time to time reasonably request, irncluding but not
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limited to, the follewing information:

_ (é) Thérbglanca of tha trust property at the beginning of

that Plan !éar; . ' . {
(b} Current period contributicns; V
fe} The amount and nsture of final payments, including a

separate accounting for elaims managenent, legal expenses, claims

paid, and other similar items; and

(d} The trust property balance at the end of the Plan Year.

Nocwithstanding any obligstion to report wicthin 60 days after
the close of each 12-month pericd, Trustee shall render such Teports
regarding the trust fund and containing such information as Hosplqél
shall reasonably request from time to time.

If this agreement shall be terminated for any reason during a
Plan Year, or {f the Trustee shall regign or be removed, the Trustee
shall, within 45 days of such termination, resignation or removal
date, submit its f£inal statement .and account for the pericd from

the last previous aceounting to the date of such termination,

resigration or removal.

3.05 Resignation of Trustee. The Trustee may resign from

this trust at any time by giving 60 days' written notice to the

Board. Uﬁon such resignation becoming eEfective, the Trustee shall
render to the Hospital an account of its administration of the Fund
during the period following that covered by its last annual accounting
and shall perform all acts necessary to tranzfer and deliver the
assets of the Fund to its successor Trustee.

5.06 Removal of Trustee. The Board may remove the Trustee at

zny time upon the delivery of 60 days' written notice ta the Trustee.
In the event of such removal, the Trustee shall be under the same
duty to account and transfer and deliver the assets of the Fund to
its successor as provided in the case of the Trustee's resignation.

5.07 Qriginal and Successor Trustee. Trustee hersin named

has been selected by the Board on the basis that Trustee is the

besy gualified and readily available fimaneial institution whose

-
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service to the Hospital in the past has proved beneficial. It is RS
Fontemplatéd that Tru#tee and Hospital will continue thisg agreement’
indefinitely. Hawever, in the event of a vacancy 1ﬁ the trusteeship
of this Trust occurring at any time, the Board shall designate and
appoint a qualified successor Trustee of this Trust., Any such
successor Trustee shall have all the rights and powers herein
conferred upon the ariginal Trustee. .

5.08 Ltiability. HNeither any member of the Committee, the
Board, the Hospital, the actuary ner the Truste; shall be liable
for ary breach of responsibilicty on the part of persons other than
itrself, but shall be liable for its own acts, emissions in bad -
faith or for which it {s grossly nsgligent.

ARTICLE 6 - POWERS OF TRUSTEE

§.01 Enumerated Pawers. The Trustee or any suceessSor Trustee

shall have the authority without order of or report to any court or
officer to exercise the faliowing powers in such reascnable aanner i,
as may be fair and equitable under the circumstances and is hereby
glven and grented said powers, authoritles, privileges and immunitles
as provided in the laws of the United States and State of Texas for
banks exercising trust functions and the regulations isaued
thereunder., The pawers shall include, but not be limited to, tha
following, to wit:

{l) To retain, sell, invest or reinvest in any stocks,
bonds, securities, optlons or other property, fLnciuding common
trust funds established by the Trustea, and stock in the Trustes,
which is deemed proper, necessary or expedien: without responsibility
for the exercise of this disecretion, except that of using ordinary
care; provided, however, that ne loans may be made from the trust
property to the Hospital or to ary person related te the Hospital
within the meaning of the Medicare regulaticns.

{2} To sell, exchange, or otherwise dispose of any

property at any time held or required hereunder at public or private

. sale, far cash or on terms, without the necessity of court approval

-10-
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or advertisement,

(3} To register any stock, bond or other securlty in the
name of a nominee, with or without disclosure of any fiduciary
relationship, but accurate records £hall be maintained showing that
such proparty is a trust assat.

(4) To invest in certificates of deposit and accounts
issued by Trustee,

{5) to wvote {n person or by proxy all stocks or other
securitiegs, to grant. proxies, general or limited, and to agree or
take any other action in rsqavd to any reorganization, merger,
consolidation, bankruptey or other procedura or proceedings affecting
any property of tha Trust,

. (6) To serve withour making and £iling inventory and
appraisement, without filing any annual or other ceturn to any
court and without giving bond; but the Trustee shall furnish to the
Hbspital such financial statements as are otherwise required hy
this agreement.

F7) Trustee {s relieved from any responsibility of -
diversifying investments of said trust fund. However, it ia
contemplated that Trustee agrees to seek the highest rate of
return commensurate with a sound investment policy.

6.02 Compensation. The Hospital is authorized to pay the
Trustee reasonable compensation for its services randared. Said
compansation shall be based on what is ceagonably and customarily
charged for services of a similar typbe or nature in the communiky
and shzll include an evaluation of the services rgndered'by the
Trustee together with the experience of payments or dlsbursements
under this Trust Agreement,

ARTICLE 7 ~ AMENDMENT AND TERMINATION

7.01. The Hospital, through its Board, shall have the right
and power at any time and from time to time by instrument in writing
delivered to the Trustee to amend, in whole or in part, any or all

of the provisions of the Plan and trust agreement; provided, howevear,

-11-
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that the duties, powers and Liabillties of the Trustee hereunder
Stail not be substantjally increased or decreased without its
consent. -

7.02. Termination. The Rospital expects this Plan to be
continued [ndefinitely, but of necessity, it reserves the right to
terminate tha Plan at any time by action of the Board communicated
in writing to tha Trustee. If the Hospit;l Tevcokes this agreement
or terminates the Plan, thenr uUpon receipt of writktan notice thereof,
the Trustee shall either: N

(1} Retain and administer in accordance with this
agresment such portion of the trust property as the Hospital shall
cerkify to the Trustee has been determined by an metuary as reguired
by the Medicare regulaticns as a Necessary reserve fund for futurse
payment of the Plan until such time as the Hospital shall certify
to the Trustee that an independent actuary has determined that such
payment has been met or reserves are no longer necessary, whereupon
the Trustse shall deliver the balance of the trust p:cperfy to the
Hospitzl: or -

{2) uvpon certification to the Trustee Ly the Rospital
that such payment is consistent with the Medicare regulations, the
Trustee shall deliver the balance of the trust property to the
Hospital.

ARTICLE 8 - AISCELLANECUS

8.01; Beagings. The heading% and sub-headings in this agreemant
have been inserted for convenienc? of reference only and are to ba
ignored [r any construction of th; provisions herecf.

8.02 Construction. This agreement shall be éonstrued in
accordance with the laws of the State of Texas. In the construction
of this agreement, the masculine shall include the femine and the
singular the plural in all cases where such meanings would be
zppropriate,

8.03 Severzbility. Should any provislon of this agteement be

deemed in viclation of any law, such provision shall be deemed vaid

-12-
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to the extent required by law and all provisionsz of this agreement

I
ather than that held void shall remain in force and efface, '

8.04 Counterparts. Tgis agreement may he executed in multiple
counterparts, each of which shall be regarded for all purposes as
an original; ané such counterparks shall-constitute bt one and the
szme instrument,

IN WITNESS WREREOF, the parties have caused this agreement to

be sxecuted by thelp duly autherized officers, ta be effective on

. T the date first above written.

FORT WORTH OSTEQOPATHIC HOSPITAL, INC.
D/B/A FORT WORTH OSTEOPATHIC MEDICAL

. CENTER -
* By: :
Jqffﬁéndel]n
Chairman of the Board of Directors

ACCEPTED:

TEXAS AMERICAN BANK

By: //i;;LAf7¢7 f
Hobert #, Lansko ~
Senisr Vice President and Trust Officer

EXECUTED IN MULTIPLE COPIES, EACH COPY OF WHICH SHALL 8E DEEMED TO
BE AN ORIGINAL. ’
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EXHIBIT A

Contemporaneously with the execution and dellivecy of the

foregoing Trust Agreement, the BHospital conveys and delivers to the

Trustee pursuant to Section 2 hereof, the sum of One M{llion Dollars
($1,000,000.00).
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Cause No. C200100173

MILDRED FISHER . IN THE DISTRICT COURT
*
* JOHNSON COUNTY, TEXAS
VS. » ‘
. - =
JOHN B.PAYNE, D.O., OSTEOFATHIC  * v e
MEDICAL CENTER OF TEXAS, et al. * =
Defendants. » 413tk JUDICIAL msm By
'-3' = r::é,
V- IS
AGREED JUDGMENT =
oJ

On thez day of%s cause came on to be heard. It was annoupced to the Court
that an agrecment had been reached between the parties. ACCORDINGLY, the Court finds that the
following judgment is appropriate and should be made and entered:

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Intervenors, Jackie
Fisher, Individually and as Administratrix and Representative of the Estate of J ohnny Fisher,
Deceased, Houston Fisher and Johnny Fisher recover from the Defendant, Fort Worth Ostcopathic
Hospital, Inc., d/b/a Osteopathic Medical Center of Texas the sum of Nine Hundred Seventy-Five
Thousand and no/100 Dollars ($975,000.00).

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this judgment may be
enforced only in accordance with bankruptcy law, in Cause No. 05-41513-DML-7, styled “In Re:

Fort Worth Osteopathic Hospital, Inc., Debtor”, In the United States Bankruptcy Court for the

A CERTIFIED COPY 4
DIsT, ICT'?) a Iﬂ/
ATTEST:
DATES
DAVID R. LLOYD

District Clerk Johnson

Count Texas
o B

JUDGMENT

FAATKINS LIBRARY'CLIENT FILES\Med-Mal\Fisher\PLEADING VUOEITENT Wpd
1
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all costs of the Court are

taxed against the party incurring same.

SIGNED this 7 dayof dere 2007

F e

) JUDGE PRESIDING

- EL Atdns
~ State Bar No. 01409000
Atkins Law Firm
325 South Mesquite Street
P.O. Box 157
Arlington, TX 76010
Telephone: 817-261-3346
Telecopier: 817-261-3347
Attorney for Intervenors, Jackie Fisher, Individually
and as Administratrix and Representative
of the Estate of Johnny Fisher, Deceased,
Houston Fisher and Jobnny Fisher

Wayne Clawater

State Bar No.04328500

Cruse, Scott, Henderson & Allen, L.L.P.

Attorneys at Law

2777 Allen Parkway, 7 Floor

Houston, Texas 77019-2133

Attorney for Defendants, John Laurence, Sue Samuel, RN,
Sharon Orr, R.N,, and Karen Cox, R.N.,

JUDGMENT

FAATKINS LIBRARYA\CLIENT FILES\Med-Ma]\Fisher\PLEADH\fGUudgmeanpd
2
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g CRUSE SCOTT HEY

84/12/2827 18:48 81728, 7 E L ATKINS LAW

JTIS FURTHER ORDERED, ADJUDGED AND DECREED that ali costs of the Court are

taxed against the party incurring same,

SIGNED this day of ,2007.

A A

PoGE  B83/B4
PAGE 85

JUDGE PRESIDING

Atkins Law Firm

325 South Mesqguite Street

P.O. Box 157 ot

Arlinpten, TX 76010

Telephone: 817-261-3346

Telecopier; 817-261-3347

Artomey for Intervenors, Jackie Fisher, Individually
and as Administratrix 2nd Representative

of the Estate of Johnny Fisher, Deceased,

Houston Fisher and Johnny Fisher

ey %VC

‘Wayne Clagbater

State Bar No.04328500

Cruse, Scott, Henderson & Alien, L1.P.

Attorneys at Law

2777 Allen Parkway, 7* Floor

Houston, Texas 77019-2133

Attomey for Defendants, John Lavrence, Sue Samuel, RN,
Sharon O, R.N., and Karen Cox, RN,

JUDGMENT

FIATKINS LIBRARY'CLIENT FILES\Med-Ma!\FisherPLEA DINGndgment. wpd
2
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NO. C200100173

MILDRED FISHER, ET AL § IN THE DISTRICT COURT OF
§

VS. § JOHNSON COUNTY, TEXAS
§ _ _

JOHKN B. PAYNE, D.O., OSTEOPATHIC §

MEDICAL CENTER OF TEXAS, §

N. P. CASH, R.N., SUE SAMUEL, RN, §

V. PATE, CRT, and SUZANNE SHENK, D.O. § 249™ JUDICIAL DISTRICT

DEFENDANT OSTEOPATHIC MEDICAL CENTER OF TEXAS' SECOND
SUPPLEMENTAL RESPONSE TO INTERVENORS' JACKIE FISHER, INDIVIDUALLY AND AS
ADMINISTRATRIX OF THE ESTATE OF JOHNNY FISHER, DEC'D.,

JOHNNY FISHER AND HOUSTON FISHER'S REQUEST FOR DISCLOSURE

TO:  Intervenors, by and through their attorney of record, E. L. Alkins, 325 S. Mesquite Street,
Arlington, Texas 76010,

COMES NOW Osteopathic Medical Center of Texas, one of the Defendants herein, and
files its Second Supplemental Response to Jackie Fisher, Individually and as Administratirc of the
Estate of Johnny Fisher, Dec'd., Johnny Fisher and Houston Fisher's Request for Disclosure.
REQUEST FOR DISCLOSURE A: The correcl names of the parties to the lawsuit.

RESPONSE: Defendant has no record of any registered nurse in its employ by the name
of “N. P. Cash.” Otherwise, the parties have been correctly named to
Defendant's knowledge,

REQUEST FOR DISCLOSURE B: The name, address, and telephone number of any potential
parties.

RESPONSE: None.

REQUEST FOR DISCLOSURE C: The legal theories and, in general, the factual bases of the
respending party’s claims or defenses (the responding party
need not marshal all evidence that may be offered at trial).

RESPONSE: Defendant contends that neither it, nor any of its employees, breached the
applicable slandard of care with respect to their medical treatment of the
Decedent, and that no act or omission on the part of Defendant, or any of
its employees, was a proximate cause of the death of Decedent or any
resulting damages to Plaintiffs.

REQUEST FOR DISCLOSURE D: The amount and any method of calculating economic
damages.

RESPONSE: Not applicable.

_ E}[Mb f‘(- #-3

Defendan! Osteopalkic Medical Center of Texas' Sqﬂﬁd Supplemental Respense to Intervenars' Request for Disclosure  Page 1
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Respectfully submitted;

GOODMAN, ODOM, LACY, FLOYD & BERRY, L.L.P.
301 Commerce Street, Suite 3131

Fort Worth, Texas 76107

817/338-9400

817/338-9494 (fax) .

oy o (2

Lane Odom
Texas Bar No. 15202600

ATTORNEYS FOR DEFENDANT OSTEORATHIC MEDICAL
CENTER OF TEXAS

CERTIFICATE OF SERVICE

| hereby cerlify that a true and correct copy of the above and foregoing document was
served upon Intervenors' counsel by certified mail, return receipt requested, and upon all other
counsel of record by regutar U. S. Mail, on the (122 day of March, 2002.

Z Lot
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{3) the general substance of the expert's mental impressions and opinians and a brief
summary of the basis for them, or if the expert is not retained by, empioyed by, or
otherwise subject to the control of the responding party, documents reflecting such
information;

(4) if the expert is retained by, employed by, or otherwise subject to the control of the
responding party:

(A)  all documenis, tangible things, reports, models, or data compilations that
have been provided fo, reviewed by, or prepared by or for the expert in
anticipation of the expert’s testimony: and

(B) the expert’'s current resume and bibliography.
RESPONSE: No experts have been retained at this time.

REQUEST FOR DISCLOSURE G: Any indemnity and insuring agreements described in Rule
192.3(f).

RESPCNSE: Defendant maintains a self-insured trust with fimits of $2,000,000.00 per
occurrence, $4,000,000.00 aggregate. Excess coverage is provided
through Mutual Assurance with limits of $20,000,000.00. A copy of this seif-
insured trust agreement and declarations page of the excess insurance
policy are attached to this Response to Request for Disclosure.

REQUEST FOR DISCLOSURE H: Any settlement agreements described in Rule 192.3(g).
RESPONSE: None.
REQUEST FOR DISCLOSURE I:  Any witness slatements described in Rule 192.3(h).

RESPONSE: None, other than the patient's medical records may contain such
“statements.”

REQUEST FORDISCLOSURE J: In a suit alleging physical or mental injury and damages from b
the occurrence that is the subject of the case, all medical :
records and bills that are reasonably related to the injuries or
damages asserted or, in lieu thereof, an authorization
permitting the disclosure of such medical records and bills.

RESPONSE: Not applicable.

REQUEST FOR DISCLOSURE K: In a suit alleging physical and mental injury and damages !
from the occurrence that is the subject of the case, all
medical records and biils oblained by the responding party
by virtue of an authorization furnished by the requesting
party.

RESPONSE: Defendant assumes that Plaintiffs are in possession of the Osteopathic
Medical Center of Texas char relating to the incident in question. If not,
Defendant will make this hospital chart avaitable for inspection and copying
at a mutually agreeable time. As for other medical records that may be
obtained by virtue of an authorization, this request will be supplemented,
assuming that Defendant obtains any responsive informalion,

Defendant Osteapathic Medical Cenler of Texgs Second Supplemental Response lo Inlervenars: Request lor Disciosure  Page 7
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS
501 WEST TENTH STREET, . ROOM 125
FORT WORTH, TX 76102-3643
CHAMDERS OF Talephove (517 3136020
Dunnis MICHAKL LyN Faczimile: (517) 333-4002
U.S. Bamxrurroy Jubce
Moey 31, 2007

Shawn X Brown Gregory H, Bevel/Kerry Ann Miller

1401 Elm Swect Suite 4750 ROCHELLE HUTCHESON & McCULLOUGH, LLP

Dallas, TX 75202 325 N. St. Paul St., St 4500

Dallag, TX 75201

Matthew M. Julius
JPMorgan Chase Bank
P.O.Box 655415

Dallas,

TX 75265-5414

Re:  Shawn K Brown, Ch. 7 Trustee Jor Fort Worth Osteopatiic Hospital, Inc. v.
JPMorgan Chase Bank, N.A.; Adversary No. 07-04016

Dear Counsel;

 have now cerefully revicwed the complaint, Dafendant’s Motion to Dismiss (the

“Motion™) and supporting brief and Plaintiff's respense. As 1understand the complaint,

Plaind
trustee

s claims are of two types. First, Plaintiff asserts that Defendast breached its duties as
under the Fort Worth Osteapathic Medical Center, Inc, d/bla Fort Worth Osteopathic

Medical Center Self-Insurance Trust Agreement (the “Agreement”) to the detriment of its
intended bencficiarics. Sccond, Defendant’s breaches of its duties were part of a course of
conduct undernken by Debtor's officers and directors which course of conduct harmed Debtor's
creditors.

standin

With respect to the first type of claim, | concur with Defendant that Plaintiff lacks the
g to assert for the estate’s benefit harm to the beneficiaries of the trust created by the

Agreement. Had Defendant properly performed its duties,' the corpus of the trust could only - )
have been used 10 satisfy malpractice claims; the funds would not have been available to Plaind T
for distribution to all of Debtor’s creditors.

1 do not reazh here the questian of whether, in fact, Defendant breached ns dutics For purpeses cf the
Moticn I must assume it did. See 15 Moore s Federal Pracucs, § 101.30 (Matthew Bender 3d ed); Bell
Ad. Corp. v. Twomtly, 127 8. CL 938, No. 06486, 2007 U.S. LEX1S 5961 (U.S. May 21, 2007); Mewzka v.
Wihams, 450U.S. 319 (U.S. 1989).

I nate thet Defendant turned over to Phintiff monies keld af the penton due Ido pot atthl-'vrimimv/

"M'b,{'ﬁ 4
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Brown v, JPMorgan Chase Bank, N.A. :
May 31, 20907 .
Page2of 3

Nevertheless, Plaintiff may be able to cause replenishment of the trust by exercising
rights retained under the Agreement. For example, in addition to authority to direct distibution
to satisfy claims covered cited in the complaint, Debtor, through its board of directors, has _
considerable power to control the trust under Agreement § 3.03 end may even chanye the trustee
(Agreement § 5.06). Debtor controls the administrative committee, which may “take steps it
deerms pecessary to remedy any administrative error,” (Agreement § 3.03). Additionally, the
hospital retained the right to inspect and audit the trust secount. (Agreement § 5.04). This
provision, for example, mighl give standing to bring an accounting action. See Nanional Bank of
Detroit v Shelden, 730 F.2d 431 (6th Cir. 1984); Sanders v Citizen Nat'l Bank, 585 S0.2d 1064
(Fla. 5th DCA 1991). Becausc Plaintiff can cxercise Debtor’s rights (11 U.S.C. § 323), Plaintiff
may be able 1o achieve reimbursement of the trust through exercise of the rights retained by the:
hospita). :

Alternatively, Plaintiff steps into Debtor’s shocs as scttlor of the trust created by the
Agreement. See West v. Parker (Inre Watson), 325 B.R. 380, 386 (Bankr. $.D. Tex. 2005) and
Grayv. Exec. Risk Idem., Jnc;vgfn re Molten Metal Yech , Inc.), 271 BR. 111, 721 {(Bonkr, D.
Mass. 2002). Under Texas law?, it may be that the seitlor has standing to sue the trustee for B
improper administration of the trust. See Tex. Prop. Code § 113.151(b) (1992); Sanders v. ;
Cuizen Nar'l Bank, 585 S0.2d 1064 (Fla. 5th DCA 1991) (discussing exceptions to the no-settlor
caforcement rulc).

Furthermore, if the extent of the ,etained rights qualifies Debtar as a co-trustee of the
trust, Debtor has standing 1o sue for trustee’s breaches. Tex. Prop. Code §§ 111.004(7) and
113.151(b) (1992). Becanse Plaintiff steps into Debtor’s shoes, if Debtor has standing asa co- - ¢
trustee, Plaintiff would have standing. 325 B.R, 380;271 B.R. 711,

Should a claim under onc of these thearies be viable, Plaintiff has statcd sufficient facts
t0 support an action i contract or as settlor. If Plaintiff repleads 1o assert an uetion under such &
theory,’ 1 will allow such an action to proceed. Should Plaintiff fail to replead by June 21, 2007,
I will enter an order pranting the Motion to the extent of the first type of claim assericd in the
complaint. :

tnder whet theory Plaintff recejved those monies Jt may be that, if Plaimiff is successful in asserting the
claims refered to below that, upon replenishmont of the trust, some theory could be put forward for thelr
tansfer to Debtor's estate. Alternatively, the payment of remaining funds to Plaintiff may have been
improper,

The agreament provides that Texas law epplies. (Agrcement §8 02)
* I riote that such an action would effeet replenishment of the trust created by the Agrecment, not direct

enhancement of Debtor's estote, See, ¢ g, Fla. Dep'rofing v Chase Bank of Tex. N A., 274 F3d 924 (Sth
Cir. 2001 f= re Brunswick Heosp. O | fne , [S6 B.RBSE (D NLY 1593).
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As to the sceond kind of claim, I do not believe it is as presently allegéd properly
articulated, ] do conclude, though, that sufficient facts are pleaded to support a claim that
Defendant participated with Debtor’s officers and directors in & course of conduct harmful to
Debtor's creditors. I believe this claim is sufficiently ser out to allow discovery to go forward.
Once Plaintiff has had 2n oppartunity 1o flesh out the facts, I would expect a clearer stalement of
the parure of the cause of action. Should Plaintiff be unabie 10 provide such & delincation of his
claim, summary disposition may be appropriate. Thereforc, as to the sccond type of claim
asserted in the complaint, the Motion will be denied without prejudice.

Counscl to Plaintiff is directed to prepare and submit® an order consistent with the
foregoing Should Plaintiff not replead by June 21, 2007, Defendant’s covnsel may submit an
2ppropriate order to the court granting the Motion in part.

DML bt

Such order shall be pravided to Defendznt's counsel three busiess doys prior 1o presentation 10 the court.
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2 CT Corparation

TO: Carl Det Vecchig

Service of Process

Transmittal
07/23/2010
CT Log Number 516994925

JPMorgan Chase Bank, N.A.
1 Chase Manhattan Plaza - 20th Flaor, Legat Department

MNew York, NY 10081-

RE: Process Served in Texas

FOR:  JPMorgan Chase Bank, Naticnal Association {Cross Ref Name) (Domestic State: N/A)
JPMorgan Chase Bank, N.A. {True Name)

ENCLOSED ARE COPIES GF LEGAL PROCESS RECEIVED DY THE STATUTORY AGENT OF THE ABOVE COMPANY A3 FOLLOWS:

TITLE OF ACTION:

DOCUMENT(S) SERVED:

COURT/AGENCY:

NATUAE GF ACTION:

ON WHOM PROCESS WAS SERVED;
DATE ANO HOUR OF SERVICE:
APPEARANCE OR ANSWER DhUE:

ATTORNEY(S) / SENDER(S):

ACTION ITEMS:

BIGNED:
PER:
ADDRESSE:

TELEPHONE:

Estate cf Johnny Fisher, Decd, Pitf. vs. J P Mcrgan Chase Bank, et al., Dfts,
Narne discrepancy noted,

Citation, First Asmended Original Petition, Exhibits

413th Judicial District Court Johnson County, TX
Case # C200800560

Breach of fiduciary duty as trustee of Fort Warth Osteapatnic Hospitat, Inc's
self-fnsured trust fund

C 7 Corporation System, Datlas, TX
By Process Server on 07/23/2010 at 10:05
At or Before 10:00 a.m. on the Maonday next after the expiration of 10 days

E. L. Atkins

Maclean & Boulware
11 Main Street
Cleburne, TX 76033
B17-645-3700

CT has retained the currenz log, Retain Date: 07/23/2010, Expected Purge Date;
08/22/2010
Image S0P

C T Corporation System
Beatrice Casarez

350 Ncrth 5¢ Paul Street
Suite 2900

Dallas, TX 75201
214-932-3601

Page 1 of 1/ MN
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CAUSE NO. C200800560
ESTATE OF JOHNNY FISHER, DEC’D IN THE DISTRICT COURT

Plaintiff

V. 413™ JUDICIAL DISTRICT COURT

§
§
§
§
g
J P MORGAN CHASE BANK, N.A., §
GLENN MILTON, JAY SANDLIN, LUCY ~ §
NORRIS, RN, and NANCY ARGO, RN §
§
§

Defendants. JOHNSON COUNTY, TEXAS

APPENDIX - PART 4
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Case No. C2000800560

ESTATE OF JOHNNY FISHER, DEC’D,
Plaintiff

VS.

J P MORGAN CHASE BANK,
GLENN MILTON, JAY SANDELIN,
LUCY NORRIS, RN, and
NANCY ARGO, RN

Defendants

*
*
*
*
*
*
*
*
*
*

IN THE DISTRICT COURT

413™ JUDICIAL DISTRICT

JOHNSON COUNTY, TEXAS

PLAINTIFF’S SECOND AMENDED ORIGINAL PETITION AND CLAIM OF ESTATE

TO THE HONORABLE COURT:

This “claim” is brought by the Estate of Johnny Fisher, Deceased, (hereafter, at times,

“The Fisher Estate” or “Plaintiff”) pursuant to TEX. PROBATE CODE ANN. SEC. 233A (Vernon), by

and through its representative and administrator, Houston Allan Fisher', against ] P. MORGAN

CHASE BANK (hereafter, at times “Chase Bank™) for breach of fiduciary duty and against

GLENN MILTON (hereafter, at times “Milton”), JAY SANDELIN? (hereafter, at times

“Sandelin™), and NANCY ARGO, RN (hereafter, at times “Argo”) for civil conspiracy to breach

a fiduciary duty. In support of this claim, Plaintiff shows unto the court and the jury, as follows:

Discovery Level

I. Plamtiff requests that discovery proceed in this case under Level 3, and that an

The initial Administrator of the Estate of Jehnny Fisher, Dec'd, Jackie Fisher, is deceased,

Houston Allan Fisher is the court-appointed substitute Administrator. Austin Nursing Center, nc.
v. Lovate, 171 S.W.3d 845 (Tex. 2005); Lorentz v Dunn, 171 $.W.3d 854 (Tex. 2005)

Defendant, Sandelin was misnamed, or misspelied, “Sandlin” in the earlier pleadings.

Second Amended Qriginal Petition

AnSecondAmendedOriginalPetition FishervChase 2 .wpd

Page Na. |
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appropriate scheduling order be entered by the Court.

Jurisdiction and Venue
2. Jurisdiction and Venue Provided by Texas Probate Code. This claim is 2 “matter
appertaining to an estate or incident to an estate”? It is a claim in tort that is based upon
various causes of action.’ The administration of the estate bringing this claim is pending in
Johnsen County, Texas. Pursuant to statutory authority, the claim was transferred from the
Johnson County Probate Court to this District Court on October 6,2008.°
3. Additional Basis for Jurisdiction and Venue Provided by Texas Civil Practice &
Remedies Code. A “substantial part of the events or omissions giving rise to the claim
occurred” in Johnson County, Texas.® The medical malpractice claim, upon which a judgment
owned by The Fisher Estate (hereafter, at times “The Judgment™) was ultimately obtained, was
filed in and tried wholly in the 413" District Court, Johnson County, Texas (“The Underlying
Lawsuit” or “the medical malpractice lawsuit”). The Judgment is a significant element, if not a

[ynchpin, of Plaintiff’s cause of action.” Concealment of improper conduct is also a significant

} § 5. TEX. PROBATE CODE
4 § 233A. TEXAS PROBATE CODE

§§5.5A and 5B, and 233A, TEXAS PROBATE CODE.

TEX. CIV. PRAC. & REM. CODE ANN, & 15.002, er seq

Bonham State Bank v. Beadle, 907 S.W. 2d 465, 471 (Tex. 1995); Brazos Elec. Power Co-op.,
fnc.v. McCullough, 599 S.W. 2d 357, 361 {Tex. Civ. App. - Waco 1980, no writ), Southern
County Mutual Ins., v, Ochoa, 19 S W. 3d 452,461 (Tex. App. - Corpus Christi 2000, no pet.);
Birkes v. Lioyds Casualty fns., 209 S W. 2d 438 {Tex. Civ. App. - Austin 1948, no writ)

Second Amended Original Petition
Page No. 2
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element of this case. False documents concealing the improper conduct committed by the
Defendants were filed in The Undcrl;}ing Lawsuit, as hereafter detailed. For these reasons, a
“substantial part of the events or omissions giving rise to the claim occurred” in Johnson County,
Texas.!

4, Additionally, the amount in controversy exceeds the minimum jurisdictional limits of the
District Courts of Texas.

5. For the reasons herein above stated, this court has Jurisdiction and venue over this cause

of action to enforce a claim of The Fisher Estate, pursuant to TEX. PROBATE CODE ANN. Sec. 2334

{(Vernon) and pursuant to TEX. CIV, PRAC. & REM. CODE Scc. 15.002, et seq { Vernon).?

Parties
6. Plaintiff:

a. The Estate of Johnny Fisher, Deceased, the administration of which is pending
in the Probate Court of Johnson County, Texas.

7. Defendants;

a. JP Morgan Chase Bank, N.A. Chase Bank is a corporation authorized to
transact bustness in Texas. Chase Bank’s registered agent for service of process is
CT Corporation Systems, 350 St. Paul St., Dallas, TX 75201. Chase Bank has
answered and made an appearance in this case and is before the Court for all
general purposes.

b. Glenn Milton, whose present address is 612 Merrill Drive, Bedford, TX 76022-

TEX. CIV. PRAC. & REM. CODE ANN.§ 15.002 (1), et seg

Plaint:ffs are given the right to choose venue first, Wilsun v. Texas Purks & Wildlife Dept., 886
S.W.2d 259, 262 (Tex. 1994) As long as the plaintifT files suit in a county of proper venue (ic.,
the selected county is at least a permissive venue and no mandatory provision of the venue statute
applies), the plaintiff’s venue choice will not be disturbed. /d.

Second Amended Original Peotition
Pape No. 3
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7130. Glenn Milton has answered and made an appearance in this case and is
before the Court for all general purposes.

c. Jay Sandelin, whose present address is 3200 Meander Rd., Granbury, Texas, Jay
Sandelin has answered and made an appearance in this case and is before the
Court for all general purposes.
d. Nancy C. Argo, RN, whose present address is 1190 Whispering Oaks Dr., De
Soto, TX 75115-7407. Nancy Argo has answered and made an appearance in this
case and is before the Court for all general purposes. and
e, Lucy Norris, RN, who has been dismissed from this lawsuit.
Nature of Claim
8 This is a claim against Chase Bank for breach of fiduciary duty as trustee of a trust, more
particularly described, hereafter, and against the individual Defendants, Glenn Milton, Jay
Sandelin and Nancy Argo for participating in, aiding, encouraging and otherwise conspiring with
Chase Bank to misappropriate large amounts of trust funds and to breach its fiduciary duties to
Plamntiff, either as a beneficiary of the subject trust or, alternatively, as one to whom a fiduciary
duty 1s owed by Chase Bank as a resuit of its peculiar relationship with Plaintiff. Plaintiff seeks

compensatory damages, exemplary damages, attorney fees and any and all other damages and

remedies allowed by law against Defendants, jointly and severally,

Factual Background
9. The Fisher Estate owns an unsatistied judgment (“The Judgment™) against Fort Worth

Osteopathic Hospital, Inc. (hereafter, at times, “The Hospital”) based upon a medical malpractice

Secand Amended Original Petition
Page Neo. 4

AnSecond AmendedOripinalPetitionFishervChase 2 wpd
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claim which The Fisher Estate filed against The Hospttal in Johnson County, Texas. The
Judgment was signed and entered in The Underlying Lawsuit on June 7, 2007 by Hon. William
Bosworth, District J udge, 413" District Court, Johnson County, Texas, against The Hospital,
awarding Plaintiff damages in the amount of $975,000.00.'°

10.  The Hospital has filed Chapter 7 bankruptcy'' and Shawn Brown is the appointed Chapter
7 Trustee.

. The Hospital established a self-insured trust fund in lieu of liability insurance in 1987, to
resolve claims of victims of hospital malpractice, including the hospital malpractice claim of
Johnny Fisher, Deceased.'? The trust is referred to, at times, as “the subject trust” or “The Trust”
or “The Trust Fund”. The provisions of The Trust are set forth in a Trust Agreement. Particulars
of the Trust Agreement are also set forth in paragraphs 18. and 19,, hereafter.  Defendant, Chase
Bank is the trustee of the subject trust at all relevant times.

I2. The individual Defendants, Glenn Milton, Jay Sandelin and Nancy Argo were employees,
representatives and/or officers of The Hospital at all relevant times and possessed unique
knowledge of the operation of the subject trust because of their positions with The Hospital.

13. Transactions were discovered removing large amounts of trust funds from the trust by

attached to prior petitions filed by Plaintiff, and identificd therein as Exhibit “2”

United States Bankruptey Court for the Northern District of Texas, Fort Worth Division, Case No.
03-41513-DML., Hon. I, Michael Lynn, presiding,

A copy of The Trust Agrecment is filed with the papers in this cause and is incorporated herein for

all necessary purposes. Tris attached to prior petitions filed by Plaintiff, and identified therein as
Exhibit “t"

Second Amended Original Petition
Page No. 5
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Chase Bank, then delivering those trust funds to The Hospital to be used for improper purposes.
Transactions were also discovered that involved depositing large sums of money into The Trust
bank account at Chase Bank, then almost immediately directing Chase Bank to withdraw a like
amount, and using those funds for non-trust purposes.
14.  There were sufficient funds in The Trust Fund to satisfy the assigned value of Plaintiff’s
claims prior 10 the alleged illegal removals and misappropriations.
15 The Hospital, through its representatives, represented to Plaintiff, Plaintiff’s counsel and
to others, that The Hospital had $4,000.000.00 in the subject trust and excess liability insurance
coverage to satisfy any judgment which Plaintiff might obtain against The Hospital, as a
defendant in the hospital maipra;:tice lawsuit. Specifically, The Hospital represented, in its
disclosures to Plaintiff and to the trial court:

Defendant maintains a self-insured trust with limits of $2,000,000.00 per

occurrence, $4,000,000.00 aggregate. Excess coverage is provided through

Mutual Assurance with limits of $20,000,000.00. A copy of this self-insured trust

agreement and declarations page of the excess insurance policy are attached to this

Response to Request for Disclosure.
16.  Following entry of The Judgment, demand was made upon the Trustee, Chase Bank, for
payment to satisfy The Judgment from The Trust Fund. Shawn Brown advised that he had seized
control of The Trust Fund. He advised Plaintiff that there was only a few thousand dollars in The
Trust Fund when he seized it and that there were not sufficient funds or assets in The Trust to pay
and sausfy The Judgment. Chase Bank refused to respond to the demand to pay The Judgment

from The Trust.

17, Persons, selected by The Hospital to manage and oversee the Risk Management Program

Second Amended Original Petition
Page No. 6
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of The Hospital, including Defendant, Nancy Argo, assigned $900,000.00 to be reserved for the

payment of Plaintiff’s medical malpractice claim.

I8, The Trust Agreement provides:

a.

The Trust is a separate entity.
The Trustee has legal title to The Trust assets and its fund.
The Trust is established for a specific purpose and for specific beneficiaries.

The purpose of The Trust is to self-insure against the initial levels of malpractice
liability.

The Trust is established for the benefit of victims of hospital malpractice.

The Trust is established for the sole purpose of paying medical malpractice claims
filed against The Hospital and related expenses of medical malpractice claims and
lawsuits. Payment shall be made from The Trust only for malpractice losses of
The Hospital.

Payment from The Trust Fund shall be made only on written authorization from
designated hospital representatives, cerufying that the payment is related to the
Plan and for one or more of the purposes specified in The Trust Agreement.

No withdrawal or appropriation from The Trust, not enumerated in The Trust, is
authorized.

The trustee is required to keep accurate and detailed accounts of all receipts,
investments and disbursements with respect to The Trust property.

The trustee is required to deliver a financial statement to The Hospital at the close
of each twelve (12) month period, ending on September 30, of each year.

In the event The Trust is terminated, funds must be maintained in The Trust to
resolve claims pending at the time of termination.

Nothing in The Trust Agreement allows its trustee to refuse to pay any judgment
obtained by a victim of hospital malpractice, after that victim’s claim is reduced to
Judgment.

Second Amended Original Petition

Page No. 7
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m. No provision of The Trust Agreement relieves the trustee of its duty to act
prudently and/or in good faith or to exercise independent judgment authority,
when appropriate,

19. The Trust was established because The Hospital elected to not carry primary liability

insurance to cover medical malpractice claims asserted against The Hospital. As a result

of this election, requirements were imposed by Medicare on the Trust, which were:

a. The Hospital must continually maintain funds in The Trust sufficient to resolve
all pending malpractice claims against The Hospital, even in the event of

termination of The Trust.

b. Legal title to The Trust must be in a separate entity from The Hospital.

c. An adequate risk management program, similar to programs provided and
operated by insurance companties, must be utilized and a process or procedure was
required to be in place to adjust medical malpractice claims.

d. Adequate excess liability insurance must be maintained.

20. Failure to comply with Medicare requirements could result in severe penalties, including
denial of Medicare benefits for The Hospital,

21.  The Trust was, tnitially, funded in 1987 with $1,000,000.00, which amount was deemed
“actuanally sufficient”, at the time to resolve pending hospital malpractice claims. The Hospital
purchased what is generally described as “excess coverage™ insurance which provided coverage
for any claims, including the claims made by Plaintiff against The Hospital in excess of the self-
insured fund maintenance level of $4,000,000.00.

Representations

22, During the course of the litigation in The Underlying Lawsuit, The Hospital, by and

Second Amended Original Petition

Page No. 8
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through its representatives, represented to Plaintiff and to the trial court, through written
disclosures, that there were sufficient funds in The Trust to satisfy any judgment Plaintiff might
obtain in the underlying malpractice lawsuit. Plaintiff alleges that one or more of the individual
defendants either made this representation, or knew that the representation was made, that it was
false, and did not disclose its falsity to Plaintiff during the course of the Underlying Lawsuit.

23, After The Hospital filed for bankruptcy protection, Chase Bank presented its trust officer,

Robert Lansford, for deposition. Mr. Lansford testified, under oath, that he produced, at that
deposition, all the records of The Trust “that he could find” that were in the possession of Chase
Bank regarding activities of The Trust for the twenty-plus years that The Trust had been in
operation. Chase Bank, now, refuses to produce any documents regarding The Trust. Mr.
Lansford admitted that all withdrawals from The Trust were made at the direction of personnel of
The Hospital. Mr. Lansford further admitted that withdrawals from The Trust were not made in
accordance with the requirements of the Trust Agreement,

24. When Plaintiff disclosed the wrongful removal of large amounts of trust funds from The
Trust, Chase Bank and The Hospital, by and through their representatives claimed that the funds
in The Trust were property of The Hospital. Chase Bank, later, represented and claimed that
The Trust was not The Hospital’s money, but, rather, that The Hospital was the “sole
beneficiary” of the subject trust. Both of these representations and claims were rejected by The

Bankruptcy Court overseeing the bankruptey of The Hospital."

U.S. Banknmptey Court Decision to Abstain, dated April 15, 2009, a copy of which is filed with the
papers in this cause.
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Claims

25. Insupport of the claims herein asserted, Plaintiff incorporates paragraphs 1. through 24.,
herein above, the same as if each were set forth herein, again, verbatim.
26.  Plaintiff seeks to recover damages, compensatory and exemplary, from the named
Defendants for improper and illegal management of The Trust, for misappropriation of trust
funds established for the benefit of Plaintiff, as a victim of hospital malpractice, for breach of
fiduciary duty by Chase Bank and for civil conspiracy of the individual Defendants in aiding,
encouraging and approving the improper management of The Trust and the misappropriation of
large sums of trust funds by Chase Bank.

Breach of Fiduciary Duty
27. In support of this claim, Plaintiff incorporates paragraphs 1. through 26., herein above,
the same as if each were set forth herein, again, verbatim.
28, Chase Bank was the trustee of The Trust. Chase Bank’s duties to Plaintiff under The
Trust Agreement are clear. Chase Bank, as trustee, had a duty to comply with the terms and
provisions of The Trust Agreement. Chase Bank has produced few records regarding activities
of The Trust during the twenty (20) years of its operation, either because it has, but has refused to
produce those records, or those records have been destroyed.
29 Plaintiff is Beneficiary of The Trust. Plaintiff filed its claim against The Hospital in
2001, and The Hospital continually denied that claim, unul a Judgment, supporting that claim, in
the amount of $975,000.00 was entered in June, 2007, at which time Plaintiff's malpractice claim

was established and reduced to judgment. Based upon the following undisputed facts, Plaintiff
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was a beneficiary of The Trust or, in the alternative, is a “person™ to whom Chase Bank owed a

fiduciary duty to maintain funds in The Trust sufficient to satisfy Plaintiff's claim and Judgment;

a. The subject trust was established to pay claims of victims of hospital malpractice.
b. Johnny Fisher was a victim of hospital malpractice.
c. The Fisher Estate “stands in the shoes” of Johnny Fisher and is, therefore a

“person” for whose benefit The Trust was established ™

d. Plaintiff is “a person for whose benefit property is held in trust, regardless of the
nature of Plaintiff’s interest [in The Trust]”,

€. The Trust refers to the beneficiary of The Trust as a “person”. The Hospital is
referred to, in The Trust Agreement as the “provider” and is not, and never was, a
“person”.

f The Hospital has represented in papers filed with the trial court in the underlying

medical alpractice lawsuit that Plaintiff is a beneficiary of The Trust and that
The Trust would pay any judgment that Plaintiff might recover in that lawsuit.

g The Trust was structured to be in compliance with the provisions of the Medicare
Provider Reimbursement Manual

1. The Medicare Provider Reimbursement Manual defines the hospital as the
“provider” and not the “beneficiary” of The Trust.

11, The Medicare Provider Reimbursement Manual defines the victims of
hospital malpractice as the beneficiaries of this, and similar self-insured
retention funds or trusts.

30.  The following facts further support Plaintiff’s claim that it is a beneficiary of the subject
trust and one to whom a fiduciary duty is owed by Chase Bank to comply with the provisions of

The Trust and to maintain sufficient funds and assets in The Trust to satisfy any judgment that

4

§71.021, TEX. CIV. PRAC. & REM. CODE ANN. (VERNON) “Survival of Cause of Action”
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Plaintiff might obtain in the Underlying Lawsuit:

d.

Chase Bank has represented in pleadings filed in The Hospital’s bankruptcy case
that the beneficiaries of the Trust are victims of hospital malpractice.'”

The Hospital, through disclosures filed in the Underlying Lawsuit, has
represented that Plaintiff is a beneficiary of The Trust and that The Trust Fund
was available to pay Plaintiff's claim and judgment.

To conclude that anyone, who is not a victim of hospital malpractice, is the
beneficiary of this trust would render The Trust provisions regarding its purpose
meaningless.

To conclude that anyone, who is a victim of hospital malpractice is not a
beneficiary of this trust would also render The Trust provisions regarding its
purpose meaningless.

The Trust provides that payments from The Trust shall be made “only for
malpractice losses of the hospital”.

Victims of hospital malpractice are the “persons” who are benefitted “directly” by
The Trust and not merely “incidentally” by The Trust,

Plaintiff, as a victim of hospital malpractice, although not specifically named, is
“sufficiently identified” in The Trust, as a bereficiary of The Trust, as required by

state law.

The Trust is a contract and its beneficiary, or beneficiaries can enforce its

JE Morgan Chase Bank, N.A. Motion to Dismiss, March 14, 2007, “in re: Fort Worth Osteopaihic

Hospital, Inc., Debtor”, Case No. 05-415-13-DML, “Shawn X, Brown Chapter 7 Trustee, For
Fort Woprth Osteopathic Hospital, Inc., Plaintiff, vs. JPMorgan Chase Bank, N.A.. Defendant”,
Adversary No. §7-04016-DML see, p. 3:

Clearly, this suit is an atternpt by the Chapter 7 Trustee to enforce claims of
personal injury that do not belong to the Debtor, and is not a suit for recovery of
funds belonging to the esatate. Paragraphs 43 thirough 46 are replete with
rerferences to duties owed and alleged!y breached; however, the beneficiarios
are identified as the maipractice victims, and not the Debior,

See, Shell Oil Co. v. Humphrey, $80 S.W.2d 170 (Tex. App. - Houston [£4"™ Dist.] 1994, writ
denicd); Lansford v. Sage, 438 S W.2d 615 {Tex. Civ. App. - Houston 1% Dist.] 1969, writ ref d,
nre), Ogden and Johnson v. Bosse, 86 Tex. 336, 344, 24 SW. 798 (1894)
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provisions. A reading of The Trust and the Medicare Provider Reimbursement
Manuaj further evidences that a beneficiary of The Trust can enforce the terms
and provisions of The Trust.

i. The Bankruptcy Court has determined that Plaintiff is a beneficiary of The Trust.'®
31, For the reasons herein above stated, the issue of whether Plaintiff is a beneficiary of the
subject trust is clear. Plaintiff is sufficiently identified as a beneficiary of The Trust, as a matter
of law,
32. Alternatively, Plaintiff is “one that The Trust was intended to benefit” and should,
therefore, be deemed a beneficiary of The Trust.
33, Altematively, Plaintiff is one with whom Chase Bank had a “position of peculiar
confidence” and should be deemed a bencficiary of The Trust.!”
34.  Duties Breached. Chase Bank breached its fiduciary duty to Plaintiff in one or more of
the following particulars:

a. Failure to pay from The Trust only those expenditures allowed by the provisions
of The Trust Agreement;

b. Failure to make disbursements from The Trust only on written authorization from
designated hospital representatives, certifying that the payment is related to the
Plan and is for one or more of the purposes specified in The Trust Agreement;

Letter Opinion, May 31, 2007, Hon. Dennis Michael Lynn, U.S. Bankruptcy Judge, United State
Bankrupicy Court, Northern District of Texas, in Shawn X, Brown, Ch. 7 Trustee for Fort Worth
Osteopathic Hospital, Inc. v., JPMorgan Chase Banik, N.A.., Adversary Proceeding No. 07-04016
(attached to prior petitions filed herein by Plaintiff and identified therein as Exhibit “4’7)

Johnson v. Brewer & Priichard, P.C., 73 S.W 3d 193 {Tex. 2002); Kinzbach Tool Co. v.
Corbett-Wallace Corp., 138 Tex.565, 16 S.W.2d 309, 512 (1942); Paschal v. Great Western
Drilling, 215 S.W.3d at 451 In Re Alfied Physicians Group, P.A., Case No. 397-3 1267-HCA-7,
Civil Action No. 3:02-CV-2368-G (N.D. Tex. 2003) (citing Kinzhach Too! Co. case)

Second Amended Original Petition
Page No. 13

A\SecondAmendedOriginalPetitionFishervChase 2 wpd

APP, 155

O s

L

At R e g e



R A A o sy }

c. Failure to make disbursements from The Trust solely upon the proper direction of
an Administrative Committee [of The Hospital] for designated purposes.

d. Failure to make disbursements from The Trust only for malpractice losses of The
Hospital, as defined in The Trust, to wit: malpractice claims, expenses for
administering the claims management program, expenses of establishing the Trust
and trust fund, legal expenses, actuarial expenses, costs relating to the acquisition
for The Hospital of excess insurance coverage, expenses involved it the
maintenance of The Trust and cost of administering any risk management
program of The Hospital;

e Failure to prepare and maintain accurate and detailed accounts of al) receipts,
investments and disbursements with respect to the trust property;

f. Failure to deliver a financial statement of The Trust to The Hospital at the close of
each twelve (12) month period, ending on Septermnber 30, of each year.

g Failure to maintain adequate funds or other assets in The Trust on termination of
The Trust to satisfy pending malpractice claims;

h. Failure to maintain at least $900,000.00 in The Trust Fund to satisfy Plaintiff's
claim untit Plaintiff’s ¢laim was resolved, either by settlement, dismissal or

judgment;

). Intentionally and illegaily removed large sums of trust funds from The Trust,
knowing that the funds were misappropriated and not used for trust purposes; and,

k. Notwithstanding any other duty, the failure to manage The Trust in good faith and
to exercise appropriate, independent judgment authonity, as and when appropriate.

Civil Conspiracy Claims
35, Plaintiff incorporates paragraphs 1. through 34, herein above, in the civil conspiracy
claims, hereafter made.
36.  General Facts Relevant to Civil Conspiracy Claims. The Hospital adopted “a plan” to
resolve hospital malpractice claims, pursuant to a risk management program, entitled “Risk

Management Plan for Osteopathic Health System of Texas™. The program was managed by
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personnel by The Hospital. Overall administration of “The Plan” was by an “Administrative
Committee”, consisting of members selected by The Hospital. The Trust was established to
provide and maintain the funds necessary to resolve those malpractice claims, since The Hospital
elected to not carry primary liability insurance. The Trust Agreement sets forth specific
requirements for management of The Trust by its trustee consistent with the provisions of the
Risk Management Plan, or Program. Chase Bank was trustee of The Trust at the time Plaintiff
obtained The Judgment. Pursuant to the specific provisions of the Trust Agreement, Trust
funds could be withdrawn, only by Chase Bank Trust Officers and used only to pay victims of
hospital malpractice claims and related expenses of The Plan.  Chase Bank was required to
manage The Trust in compliance with those requirements. Chase Bank was required to maintain
a sufficient amount in The Trust which was “actuarially adequate or sound ™ to resolve the
malpractice claims. In the event the trust is terminated, an actuarial study was to be made to
determine the amount necessary to be retained, as reserves, for payment of pending until it is
certified that such reserve is no longer necessary. Chase Bank was required to keep accurate and
detailed accounts of all receipts, investments and disbursements with respect to the trust property.
Chase Bank was only authorized to withdraw funds from the trust fund upon receipt of written
directive from individuals designated by the Administrative Committee or the Hospital to so act,
certifying that the funds withdrawn are to used solely related to The Plan. The Chase Bank
officer assigned to manage the Trust was given the authority to withdraw funds from the Trust,
by check, or by transfer from the trust account to another account or accounts. Chase Bank trust

officer, Robert Lansford was assigned the duties of management of the trust fund at various
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relevant times. Mr. Lansford had the authority, on his own signature, to withdraw trust funds
from The Trust. Mr. Lansford was, at times, also a member of The Hospital's Board of
Directors.

37.  Purpose or Object of The Civil Conspiracy. The purpose or object of the conspiracy

was to remove trust funds from The Trust and to, then, appropriate those trust funds to the

general operation of The Hospital, after The Hospital, and its affiliate companies and
corporations, began to experience financial losses. Such removal and appropriations of the trust
funds were illegal.

38.  Plan. The plan implemented to carty out the illega! purpose of the conspiracy was for
personnel of the hospital to request that Chase Bank, which had control over the Trust Fund,
remove, by withdrawal or transfer, trust funds from the trust bank account and deliver those !
funds to hospital personnel. Chase Bank did not question or object to these illegal requests and
withdrawals. Chase Bank trust officers, upon receipt of the requests, would transfer trust funds

to The Hospital and not inquire into whether the funds were being used for the specific purposes

set forth in the Trust Agreement. The individual Defendants, herein named, as hereafter alleged,

either participated, directly, in requesting that trust funds be Hlegally removed and used for :
improper purposes, or knew that such tllegal withdrawals were being made, and did not disclose
those illegal withdrawals, allowing The Trust to be virtually depleted of its assets.

39. To accomplish this illegal purpose, The Hospital personnel must agree to obtain the funds
from the Trust, then use them for illegal purposes and, at the same time, the Chase Bank trust

officers must agree to remove funds from The Trust, knowing that the withdrawals and use of the
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Trust Funds was illegal. Therefore, this illegal scheme could not be accomplished without the
joint efforts and cooperation of both The Hospital personnel requesting and using the funds for
illegal purposes and Chase Bank agreeing to remove funds from The Trust without demanding
and requiring that the funds only be used for Trust purposes.
4Q. Each of the named Individual Defendants, Milton, Sandelin and Argo, because of their
posittons and their relationships with The Hospital and, specifically, with The Hospital’s Risk
Management Plan, or program, were in positions in which they could encourage, assist and aid
Chase Bank in the illegal removal and the misappropriation of Trust Funds and conceal and not
disclose those misappropriations, to wit:

a. each knew the restrictions placed upon the use to be made of trust funds.

b. each knew the officers of Chase Bank to whom the management of The Trust was

assigned, including Robert Lansford, who was, also, a member of The Hospital's
Board of Directors.

5]

each, being officers and/or selected personnel of The Hospital, knew the ;
importance of The Trust being managed properly and in accordance with The i
Trust Agreement’s terms and provisions. :

2

d. each had access to the risk management documents of The Hospital and knew ?
how malpractice claims asserted against The Hospital were received, reviewed, :
evaluated, and processed. f

€. each knew the possible consequences if The Trust Fund was not used for its
intended purposes and not managed according the mandatory requirements set
forth in The Trust.

f. each was in a position where he or she could direct or request that hospital funds
be deposited into The Trust Fund, then, to almost immediately be withdrawn from
the subject trust by Chase Bank and used for purposes not authorized by The
Trust,
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Civil Conspiracy Claims against Defendant, Glenn Miiton
41.  Plaintiff adopts, by reference paragraphs 1. through 40. herein above, the same as if set
forth herein, verbatim,
42, Defendant, Miiton was the CFO of The Hospital for periods through 1999, He knew the
terms and provisions of The Trust Agreement. He also knew the terms and provisions of The
Risk Management Program of The Hospital and the purposes of that plan, specifically regarding
the management and resolution of hospital malpractice claims. As CFO of The Hospital,
Defendant, Milton, had the authority and the power to direct how withdrawals from The Trust
could be used. In 1999, shortly before Johnny Fisher became a victim of egregious hospital
malpractice, Defendant, Milton specifically directed Chase Bank to remove large sums of money
from The Trust, then directed that those trust funds be used in violation of the Trust Agreement.
Defendant, Milton’s directives to Chase Bank to withdraw trust funds were in violation of the i
i
requirements of The Trust Agreement and Chase Bank did not require compliance, on the claim %
i
that the trust was a revocable trust. It is believed that large amounts of those trust funds were i
then used to purchase equipment and other items, in the name of The Hospital. Defendant,
Milton, also knew that funds must be maintained in The Trust, in an amount that was *actuarially
adequate” to resolve hospital malpractice claims. He was in a posttion to learn and know what
amount was required to be in The Trust for the trust fund to be “actuarially adequate”. However,
not only did Defendant, Milton direct that large sums of money be illegally withdrawn from the

Trust and misappropriated for purposes in violation of the Trust Agreement, he did not require
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and he did not intend to require that the Trustee maintain trust funds, sufficient to satisty pending
hospital malpractice claims, as the Trust Agreement required. Defendant, Milton, knew that
Chase Bank was not complying with the provisions of The Trust Agreement, but he did not
require Chase Bank to follow those required procedures. He knew that Chase Bank would not
question or object to his use of trust funds.

43. At the time that Plaintiff’s claim was made and evaluated by the Risk Management
Personnel, sometime after Johnny Fisher’s death, there were sufficient funds in The Trust to
resolve Plaintiff’s claim. Defendant, Milton was no longer the CFO of The Hospital at the time
Plaintiff's hospital malpractice claim was made. However, if Defendant, Milton, had required
that funds be and remain on hand in The Trust to satisfy malpractice claims, and if Milton had
not assisted Chase Bank in illegally removing large amounts of trust funds from the trust, then
misappropriating those funds, there probably would have been sufficient funds on hand to satisfy
Plaintiff’s judgment of $975,000.00. Therefore, as a direct result of Defendant, Milton’s
improper conduct, trust funds were illegaily removed from The Trust and misappropriated. As a
direct and proximate result of Defendant, Milton’s improper conduct, The Trust was depleted of
funds necessary to resolve Plaintiff’s claim and resulting judgment which, otherwise, would have
been on hand,

44, For the reasons herein stated, Defendant, Milton, knowingly and actively participated and
conspired in the illegal removal and misappropriation of trust funds and in the breach of Chase

Bank’s fiduciary duties 1o Plaintiff, proximately causing damage to Plaintiff, as herein after
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detailed.'®

Civil Conspiracy Claim Against Defendant, Nancy Argo
45. Plaintiff adopts, by reference paragraphs 1. through 40. herein above, the same as if set
forth herein, verbatim,
46.  Defendant, Nancy Argo was employed in The Hospital's Risk Management Program for
many years, including the period from on and after October 1, 1999 until the hospital filed for
bankruptcy protection in 2005. Her duties included management and resolution of hospital
malpractice claims, including Plaintiff's claim.
47. Defendant, Argo knew the provisions of the Hospital’s Risk Management Plan. She
knew the provisions and requirements of The Trust Agreement and the importance of those
requirements being followed. In performing her duties associated with Risk Management,
Defendant, Argo worked closely with Defendants, Milton and Sandelin, and with the Chase Bank
trust officer, Robert Lansford, who had the authority to remove funds from The Trust, and M.
Lansford’s assistants.
48.  Risk management personnel, with the assistance of Defendant, Argo assigned a value of
at least $900,000.00 to Plaintiffs hospital malpractice claim and she knew that trust funds must
be maintained to resolve Plaintiff's clamm, as it was valued by Risk Management.
49, Defendant, Argo, knew that Defendants, Milton and Sandelin were directing Chase Bank

to remove large sums from The Trust to be used for purposes, other than the resolution of

Kinzhach Tool Co., Inc. v Cobetr- Wallace Corp., 138 Tex. 565, 160 S.W .2d 509, 514 (1942)
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hospital malpractice cases. She knew the meaning and purpose of the term “actuarially
adequate”, as used in the Trust Apgreement and that the trustee did not maintain “actuarially
adequate” funds, sufficient to resolve pending hospital malpractice cases and that Defendants,
Chas Bank, Milton and Sandelin did not require that such adequate funds be maintained in The
Trust. Defendant, Argo knew that the illegal removal of and misappropriation of trust funds
could not be accomplished without the concerted and Joint efforts of both Chase Bank and
Befendants, Milton or Sandelin. Defendant, Argo, knew of these illegal uses of Trust Funds, but
did not disclose those illegal acts to proper parties, including the attomeys and the court, in
Plaintiff’s underlying malpractice case.

50.  Defendant, Argo, also knew that the representations contained in The Hospital’s
disclosures to the trial court or to Plaintiff’s counsel in the underlying malpractice lawsuit, that
the trust maintained sufficient funds to satisfy any judgment Plaintiff might obtain were false.
51, If Defendant, Argo, had demanded that funds be and remain on hand in The Trust and
removed only to satisfy Plaintiff’s claim, as well as other hospital malpractice claims under her
management, and if Argo had disclosed the illegal use of trust funds to the proper parties and
authorities, there probably would have been sufficient funds on hand in The Trust to satisfy
Plaintif’s judgment of $975,000.00.

52. For the reasons herein stated, Defendant, Argo, knowingly and actively participated and
conspired in the concealing of the itlegal removal and misappropriation of the trust funds. For

the reasons herein above stated, Defendant, Nancy Argo conspired with Chase Bank in the
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breach of its fiduciary duties to Plaintiff, as a beneficiary of The Trust.'®

Civil Conspiracy Claim Against Defendant, Jay Sandelin
53.  Plaintiff adopts, by reference paragraphs 1. through 39. herein above, the same as if set
forth herein, verbatim,
54, Defendant, Sandelin was The Hospital’s CEO, for periods on and after October I, 1999
and specifically, while Plaintiff's malpractice claim against The Hospital was pending,
Defendant, Sandelin knew the terms and provisions of The Trust Agreement because he si gned
it. He also knew the terms and provisions of the Risk Management Plan of The Hospital, which
was In writing and revised, from time to time because he signed those written plans, also.
Defendant, Sandelin knew Robert Lansford, personally. Mr. Lansford was, at times, on the board
of directors of The Hospital. Defendant, Sandelin knew Nancy Argo, and knew that she managed
the malpractice claims filed against The Hospital, which would include Plaintiff’s claim. As
CEO of The Hospital, Defendant, Sandelin had the authority and the power to direct how
withdrawals from The Trust could be used. Defendant, Sandelin directed Chase Bank to
withdraw large sums of money from The Trust, then directed those funds be used for purposes
not authorized by The Trust Agreement. Chase Bank did not question Defendant, Sandelin’s
directives and did not require such compliance. Defendant, Sandelin, as CEO had the authority
to direct how those funds were to be used. Defendant, Sandelin did not require that the trust

remain “actuarially adequate” to resolve malpractice claims against the hospital and he knew that

i Kinzbach Tou! Co., Ine. v. Cobetr- Wallace Corp., 138 Tex. 565,160 S.W.2d 509, 514 {1942)
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neither Defendant, Chase Bank, nor Defendant, Milton required that adequate funds be

maintained in The Trust bank account to satisfy hospital malpractice claims.

3
3
1
:
i

53, Defendant, Sandelin, knew that The Trust did not have sufficient funds to satisfy the

amount assigned to Plaintiff’s malpractice claim or to satisfy any judgment Plaintiff might

recover, and that the representations contained in The Hospital’s disclosure made in the
Underlying Lawsuit that The trust did have sufficient funds, were false. He did not disclose
those false representations to the tria] court, 1o the excess carriers or to Plaintiff's counset,

56.  Defendant, Sandelin, knew that published representations regarding the sufficiency of
funds set aside to resolve pending malpractice claims, which representations were made in
connection with the attempted sale of The Iospital, were false, further concealing the fact that
The Trust had been depleted of its funds to resolve pending malpractice claims, including
Plaintiff’s claim.

57. If Defendant, Sandelin, had required or demanded that Chase Bank maintain funds in
The Trust to satisfy Plaintiff's claim unul that claim was resolved, there probably would have
been sufficient funds on hand to satisfy Plaintiff’s judgment of $975,000.00. As a direct result of
Defendant, Sandelin’s illegal conduct, The Trust had less than $20,000.00 to satisfy Plaintiff’s
Judgment when The Judgment was finally obtained and demand was made upon Chase Bank for
its payment from The Trust.

58.  For the reasons herein stated, Defendant, Sandelin, knowingly and actively participated
and conspired in the removal and misappropriation of trust funds and in the breach of Chase

Bank’s fiduciary duties to Plaintiff, proximatcly causing damage to Plaintiff, as herein after
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detailed.®

Proximate Cause of Damages
39.  Atall times material to the claims made by Plaintiff in the underlying malpractice
lawsuit, The Hospital had funds sufficient to fund and maintain The Trust and satisfy Plaintiff’s
claims, had The Trust been managed and maintained, properly. The individual defendants,
Milton, Sandelin and Argo, as herein above detailed, either directed, authorized, or acquiesced to
the illegal withdrawal of trust funds by Chase Bank and then used for illegal purposes. Had The
Trust been properly managed by Chase Bank and the funds paid to The Trust been retained and
used as required, there would have been funds in The Trust to satisfy The Judgment. As a direct
and proximate result of Chase Bank’s breach of its fiduciary duties, with the aid of the individual
conspirators, Defendants Milton, Sandelin and Argo, and the knowing misappropriation of large
sums of trust funds, there are not sufficient funds in The Trust to satisfy The Judgment when it
was obtained and demand for payment was made upon Chase Bank.”’ Defendants’ wrongful
conduct herein above detailed is a direct and proximate cause of Plaintiff’s damages, herein
enumerated and sought.

Damages

60.  Plaintiff's damages include the loss of the value of The Judgment. Plaintiff seeks all

actual and compensatory damages, all statutory damages, all punitive damages, and any and all

n Kinzbach Toal Co., Inc. v. Cobeit-Wallace Corp., 138 Tex. 565, 150 S.W .2d 509. 514 {1942)

Whitfield v. Lindemann, 853 F. 2d 1298, 1304 (5" Cir. 1988); Florida Depr. of Ins. v. Chase
Bank of Texas, N.A., 274 F 3d 924 (5" Cir. 2001)
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attorney fees to which it is entitled.

61.  Plaintiff seeks punitive damages, as allowe

d and as determined by the Court and The

Jury.
Pre-Judgment Interest
62.  Plaintiff seeks pre-judgment interest, as allowed by law.
Prayer

PREMISES CONSIDERED, Plaintiff pray:

s that upon trial, Plaintiff recover damages

from each and all of the Defendants, jointly and severally, as herein requested and as allowed by

law, and for any other relief to which Plaintiff shows itself justly entitled, at law or in equity.

By

Second Amended Original Petition
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08-98 COSTS RELATED TO PATIENT CARE 21627

For purposes of this section, a “deductible” refers to the amount of first dollar losses not covered by
a purchased insurance policy, a funded self-insurance program, or a combination of hoth,

21626  Losses in Excess of Coverage. --Where a provider incurs losses which are in excess of
purchased commercal and/or limite purpose insurance coverage or acruarially determined funded
contributions to an approved self-insurance fund in meeting specified deductibles, coinsurance
provisions, or total se f-insurance, such costs are allowable in the year piid where the provider
submits evidence to the satisfaction of the intermediary that the insurance coverage or funding levels

reflected the decisions of prudent management.

Losses in excess of coverage for events that occurred prior to the provider's participation in the
Medicare Frogram, where the actual amount of the loss was unknown and could not be determined al
the time of t

made subsequent to the provider's entry into the pro gram, and assuming that the required evidence of
prudent management in establishing insurance coverage or funding levels has been submitted,

21627  Conditions Applicable to Self-Insurance.--

A. Definition of Self-Insurance --Self-insurance is a means whereby a provider(s),
whether proprietallgg or nonproprietary, undertakes the risk to protect itself against anticipated
i

liabilities by prov ing funds in an amount equivalent to liquidate those liabilities.

If a provider enters into an agreement with an unrelated party that does not provide for the shifting
of risk to the unreiated arty, such an agreement shall be considered self-insurance. For example,
any agreement designe(F to provide administrative services only shall be considered self-insurance
and must meet the requirements specified below, Ifadministrative services agreements do not meet
these requirements, any amounts funded as part of the agreement will not be allowed. Payments
from the fund, however, will be treated on a claim-paid basis as specified in §2162.3.

There may be situations in which there is a fine line between self-insurance and purchased or
commercial insurance. This is particularli,r true of "cost-plus” type arrangements. As long as there is
at least some shifting of risk to the unrelated party, even if limited to situations such as provider
bankruptcy or employee termination, the arrangement will not be considered self-insurance.

’ B. Self-Insurance Fung.--The provider or pool establishes a fund with a recognized
independent fiduciary suchas a Baﬁk,_a trust company, ora private benefit administrator. In the case
of a State or local govemmental provider or pool, the State in which the provider or pool is located

may act as a fiduciary, The provider or pool and fiduciary must enter into a written agreement
which includes all of the following elements:

Rev. 406 21-42.7
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2162.7 (Cont.} COSTS RELATED TO PATIENT CARE 08-98

l.  General Le%ai ResFonsigililx.--Thc_ fiduciary aFrecment must include the
appropriate legal responsibilities and o ligations required by Siate faws.

2. Control of Fund.--The fiduciary must have legal title to the fund and be
responsible for proper administration and control. The fiduciary cannot be related to the
provider either through ownership or control as defined in Chapter [0, except where a State acts
as a fiduciary for a State or local governmental provider or pool. Thus, tgc home office of a
chain organization or a religious order of which the provider js an affiliate cannot be the
fiduciary, In addition, investments which may be made by the fiduciary from the fund are
limited to those approved under State law governing the use of such fund; notwithstanding this,
loans by the fiduciary from the fund to the provider or persons related to the provider are not
permitted.  Where the State acts as fiduciary for itself or local govermments, the fund cannot
make loans to the State or local govemments,

3. Payments by Fiduciary.--The agreement must provide that withdrawals must be
* for malpractice and comprehensive peneral liability or unempl%yment or workers' compensation
insurance losses, or employee health benefits coverage only and those expenses listed in
§2162.8. Any rebates, dividends, etc., to the provider from the fund will be used to reduce
allowable cost. Furthermore, evidence of a practice of payments from the fund for purposes
unrelated to the proper administration of the fund may result in a withdrawal of recognition of
the self-insurance fund by the Medicare program. In such instances, payments into the Tund will
not be considered an allowable cost, Intermediaries will submit incidents of impropriety to the
appropriate regional office.

4. Termination.--The agreement must state that upon termination from the Medicare
program, the provider must obtain a determination of the adequacy of the fund balance as of the
date of termination from an independent actuary, insurance company, or broker (as defined in B
below). Any resenves that are deemed excessive must be oftset against the provider's allow able
costs in Ihe provider's final cost teport. If the reserve fund is deemed inadequate, additional
contributions to the fund subsequent to the date of termination are not allowable.

5. Reporting.—-The agreement must require that a financial statement be forwarded
to the provider or pool members lglyhthe fiduciary no later than 60 days after the end of each
annual insurance reporting period. This statemnent must

APP. 175
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04-83 COSTS RELATED TO PATIENT CARE 2162.7 (Cont.)

show the balance in the fund at the beginning of the period, current period contributions, and
amount and nature of final payments, incloding a Separate accounting for claims management,
legal expenses, claims paid, etc., and the fund balance. This report and fiduciary's records must
be available for intermediary review and audit,

6. Income Earned.--The a reement must provide that any income earned by the fund
must become part of the fund and used in establishing adequate fund leveis.

C.  Soundness of the Fund.--The provider submits to the intermediary an annual
certified statement from an mdependent actuar* insurance company, or broker that has actuarial
personnel experienced in the appropriate field of medicai malpractice and general liability
insurance, unemployment compensation, workers' compensation or employee health care
insurance. To be independent, there must not be any financial ownership or control, as defined
in Chapter 10, either directly or indirectly in the provider,

The actuary, insurance com any, or broker shall determine the amount necessary to be paid into
the fund. “The fund should include reserves for losses based on accepted actuarial techniques
customarily employed by the section of the insurance industry writing the type of insurance
coverage the fund is designed to provide, and expenses related to the self-insurance fund as
specified in §2162.8. The actuary, insurance company, or broker shall also provide for an
estimate of the amounts in the fund that are in excess of what is reasonably needed to support
anticipated disbursements from the fund. This excess amount must be treated as specified in
§2162.10. Where funds have been established to cover employee health care, the actuary,
insurance company or broker must limit fund payments to the cost of insurance premiums for
comparable purchased coverage at the same level offered by the fund. Fund payments exceeding
this amount will be treated as excess payments.

The actuary, insurance company, or broker must state the actuarial basis and the coverage period
used in establishing reserve levels. Reserves will not be rec%%mzed as allowable Medicare costs

for losses specifically denied téy other subsections of §§21 2161, and 2162. Thus, reserve
payments will not be recognized for items such as:

1 Losses in excess of the greater Of 10 percent of 3 provider's net
Wworth or $100,000 Where a provider ejects to pay losses direCtly in fleu of
establishing a funded setf-Insurance Fund (§2162.5);

2. Losses in excess of Coverage jeveis which an intermediary

deems do not refiect the decisions of prudent Mmanagement (§2162.6).

The actuary, insurance company, or broker must provide its workpapers to Medicare
Intermediaries upon request.

There must be separate accountability to reflect all operations within each fund,
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Case No. C2008800560
ESTATE OF JOHNNY FISHER, DEC’D, + IN THE DISTRICT COURT
Plaintiff * P
vS. - 413" JUDICIAL DISTREET
- . zo
4 P MORGAN CHASE BANK, 5 ‘ S
GLENN MILTON, JAY SANDLIN, * 9. =
LUGCY NORRIS, RN, and =
NANCY ARGO, * -

s

Defendanis JOHNSON COUNTY, TEX.A%

PLAINTIFF’S INITIAL RESPONSE TO REQUESTS FOR DISCLOSURE FOR ALL

TO:

DEFENDANTS

JP Morgan Chase Bank, N.A., Defendant, by and through iis attoraeys of record,
Robert G. Richardson, Alben O. Head, Jr., Jeffrey (5. Hamilton and Heather M.
Forrest, Jackson Walker L.L.P., Attorneys, 981 Main St., Saite 6008, Dallas, TX
75262, via UM RRR Neo. 7019 1876 6000 3726 8545;

Nancy Argao, Defendant, by and through her attorneys of record, Susan E. Baird,
Cotten Schmidt & Abbott, L.L.P., Aftorneys, 550 Bailey Ave., Suite 600, Fort Worth,
TX 76107, via CM RRR no. 7010 1870 G000 3726 8576

Glenn Milton and Lucy Norris, Defendants. by and through their attorneys of
record, William Kirkland and Susanna Johnson, Boarland & Kirfemuan, Attorneys,
201 Main St., Suite 1400, Fort Worth, TX 76102, Atterneys viz CM RRR ne. 7010
1870 0006 3726 8552

Plaintiff, Estate of Johnny Fisher. Dec’d, hereby makes and files its initial response to

ALL Defendants’ Requests for Disclosure.

Disclosure No. a - the correct pames of the paries fo the lawsuit.,

Response to Request for Disclosure a:

PlaintéfTs Response vo Requests for Disclosure - Al Defendants,

CDocuments and Scttings\Ownert My Docamentsib.l. Atkins Files\Law Files\FisberEstatevChase etaliWritten
DiscaveryillisclosuresiPls Rsp to RV Feitial Rspowpd
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Initial Response: At this time, Plaintiff believes that the correct name of the parties are, as
tollows:

Plaintifi: The Estate of Johnny Fisher, Deceased, by and through its duly appointed
Administrator. Houston Allan Fisher.

Defendants:  JP Morgan Chase Bank. N.A. Chase Bank_ a corporation authorized to
transact business in Texas thereafter. at times, referred fo as “Chase Baok™); Glenn
Milton (hereafter. at times “Milton™); Jay Sandelin {incorrectly named Jay Sandhin in the
original petition, (hereatler, at iimes “Sandelin™): Nancy C. Argo, RN {hercafter, at
times, “Arge”); and. Lucy Noreis. RN (hereafiter. at times “Norris™). Sandelin has not
been served with citation, at this time.

Disclosure No. b - the name, address and telephone number of any potential parties.

Respense to Request for Disclosure I
initial Response: Plaintif is not aware of any additional potential parties. at this fime.

Disclosure No. ¢ - the legal theorics and, in general, the factual bases of the responding
party’s claims or defenses (the responding party peed not marshal all

evidence that may be offered at trial).

Response to Request for Disclosure ¢

inittal Response:

1. Legal Theories: At this time, the legal theories of Plaintiff"s claims are breach of
fiduciary duties by Defendant, JPMorgan Chase Bank, N.A. and
civil conspiracy by the individual defendants, Glenm Milton, Jay
Sandelin, Lucy Norris, RN and Nancy Arge, RN proximately
cansing damage to Plaintifl. including the value of the judgment
that Plaintiff obtained against Fort Worth Osteopathic Hospital. 7
Inc. (hereafter. at times “FWOH” or “The Hospital™) plus attorney )
fees plus punitive damages. All Defendants are jointy and {
severally table.

Prainti{f’'s Hesponse tr Reguests for Disclosure - All Defendanis,

£ ADecuments and Settings'Ownertdy DocumentstEL Atking Filesilaw Files\Fisher EstatevChase etaliWritten
DiscoveryiDisclosuresiPls Rsp to RFT} fnitial Rapowpd
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a. Legal Theories for Plaintiff’s Claim of Breach of Fiduciary Duties asscried against
Defendant. JPMorgan Chase Bank N.A.

1.

i

Vi,

Vi

The elcments of a canse of action for breach of fiduciary duty claim are
(1) a fiduciary relationship between the plantiff and defendant, (2} a
breach by the defendant of his fiduciary duty to the plainiiff, and (3) an
tnjury 1o the plaintifl or benefit to the defendant as a resulf of the
defendant’s breach. Lundy v. Masson, 260 S.W 3d 482 (Tex. &App. -
Houston {14% Dist.} 2008, pet. denied). Jowes v. Blume, 196 S W.3d 440,
447 (Tex. App. - Dallas 2006. per. dented); Pusis v Wilson, 137 5.W.3d
%R9. 891 {Tex. App. - Texarkana 2004 no pet.}

A trustee holds legal title to and right to possession of trust property. City
of Mesquite v. Malouf, 553 S.W.2d 639, 644 (Tex. App. - Texarkana 1977,
writ ref’d n.r.e. ), Jameson v. Bain, 693 S.W.2d 676. 680 (Tex. App. - San
Antonie 1983, no writ)

A trustee holds legal title to and right to possession of trust property for
the benefif of the beneficiary,

The beneficiary of a trust is vested with equitable title to the trust property.
Faulkner v. Bosi, 137 S.W .3d 254 (Tex. App. - Tyler 2004, no pet.)

A teustee of a Texas trust has, by law. a fiduciary duty toward a beneficiary
of the trust 1o perform its duties in compliance with the terms and
provisions of the trust agreement. whether written or oral. Mever v.
Carhey, 167 S W .3d 327 (Tex, 2003)

A frustee is liable to the beneficiary or beneficiaries of a trust for the
misappropriation and mismanagement of trust property, even though its
misconduct is caused. or contributed to by the misconduct of others.
Alpert v. Riley. 274 S.W 3d 277 {Tex. App.- Houston [17 Dist ] 2008. pet.
denied): Tex. Prop Code Sec. 114.00]

The beneficiary of a trust, revocable or otherwise. is “z person for whose
benefit property is held in trust, regardiess of the nature of the mterest.”
Sec. 111.004 (23 Tex. Prop. Code

Plaintiff’s Response tn Reguests for Disciosure - A# Defendanis.

€ \Docements and Settingsiw aeri My BocumenisiEL Atiins Files\Law Viles\FishkerEstatevt hase etal¥Vritten
Discovery\Disclosures\Pis Bap to RFD Initial Rsp.wpd
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visi. A beneficiacy of a trust does not have to be named in the trust document,
as long as the beneficiary is sufficicntly “identified™ in the trust agreement.
Perfect Union Lodge No. 10 v. Interfirst Bank of San Antonio, N.A.. 748
S.W.2d 218. 220 (Tex. 1988): Pickelner v. Adler. 229 S.W.3d 516, 526
{ Tex. App.-Houston [1st Dist.] 2007, pet. denied); fu re Estate of Berger.
P74 SOW 3d 845, B4R (Tex. App.~-Waco 2003, no pet.) It is commonplace
for a trust to previde for identified, bot unnamed beneficiaries.

i A trusiee has the hurden to prove that the trust was administered property
and that there would be sefficient funds in the trust io accompiish fis
purpose, but for the breach of the trustee’s fiduciary duties.  Keck, Muhin,
ef al v Nai. Union Fire Ins. Co of Pitisburgh, P.A., ey al 20 5.W 3d 692,
695 (Tex. 2000y Archer v. Griffith, 390 S.W.2d 735, 739 (Tex. 1964)

{13  Causation is proved by showing that sufficient funds were {or were
not) available to properly fund and administer the trust and that
those funds would have been reserved aml available Tor satsfaction
of Plaintiff’s medical malpractice claim, had the millions of dollars
depasited becr managed and appropriated propesty,  Whitfield v
Lindemars, 833 F. 2d 1208, 1304 (5" Cir, 1988): § 212, comment
¢ and §205. comment. 5. Restatoment (Second) of Frusts

X. One who has obiained a judpment against an insuved is a third parly
beneficiary of the insured™s ligbility insurance policy and can bring a direct
action in tort against the insurer once the jundgment is obtained.  Siare
Farm Munial Ins. Co. v, Ollis, 768 S W .2d 722, 723 {Tex. 1989)

i, Breach of a fiduciary duty can be the basis of a conspivacy claim. Paschal
v. Grear Drifling. Lid . 215 S.W .33 437. 450 (Tex. App. - Eastiand 2006,
pet. dented}

xii.  Punitive damages mav be awarded for breach of fiduciary duty by a
trustee. when acting in conspiracy with one or more others. Infernational
Bankers Life Ins. Co. v. Holloway, 368 S.W.2d 567, 584 {Tex. 1963):
Akin v, Dahi. 661 8. W 24 217,921 (Tex. 1983); Broussenu v. Rerzau, Bl
S.W.5d 381 (Tex. App. - Beawmaont 2002, pet. denied);

Plaintifls Response to Requests for Disclosie - AH Defendants.

ChADocnments and SettingdiOwner My DacumentsiEL Atkins Filestf aw FitesiTisherEstaterThase craliWritten
Diseovery\DisclosuresiPle Rsp to REFD Initied Rspowod
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Factual Bases for Plaingff' s Claim of Breach of Fiduciary Duty by Chase Bapk.
Little or no discovery has been conducted ast this time. This response will be
supplemented. as appropriate, after further discovery is completed. However. at
this tirne. Plaintiff relates the following facts which evidence Plaintiff*s claim of
breach of fiduciary duty.

o

5. The trustee of the subiect trust during relevant times was Chase Bank. with
rrust management doties assigned to Chase Bank Sr. Vice President.
Robert Lansford.

. Robert Lansford was 2 director of Phe Hosputal.

iii.  Chase Bank. as trusiee. held legal tite o all trust property, as the subject
trust agreement provided and as Texas law provides.

. The subject trust provided specific procedures required for Chase Bank to
follow to be authorized to withdraw and pay out trust funds for the specific
purposes of the trust.

V. Chase Bank did not follow the specific procedures set forth in the subject
trust agreement required 1o be followed for Chase Bank 1o be authorized to
withdraw and pay out trust funds for the specific purposes of the trast.

(h Signatures of hospital personal who were authorized to order
dishursements were required to be vertficd to the tustee.

{2)  Chase Bank was not provided with the names of those persons
authorized to direct withdrawais from The Trust.

(33 Chase Bank did not request a list or identity of the names of those
persons authorized to direct withdrawats from The Trust.

{(#) Chase Bank did not have certified copies of the signatures of those

persons autherized o direct withdrawals from The Trust on file
with the hank.

PizintifT's Response v Bequests for Disclosure - Af Defendants.

CBacuments and SettiagsiCwaer iy Documentsit 1. Atkins Filen\Law Files\Fisher EstatevUbase et2liWritten
BiscovervibisclosurestPis Hsp to R¥D tnitial Hap.owpd
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1.

vil.

(3 Chase Bank did not demand certified copies of the signatures of
those persons authorized to direct withdrawals from The Trust.

(6} The purpose of withdrawals from the trust fund was not certified
and documented, as required by the subject trust agreement.

{7 Withdrawals were made from The Trust by Chase Bank without
proner instruciiogns.

(%1 Chase Bank never questioned withdrawal requests by bospital
officers and represemtatives.

{91 Chase Bank was never advised as to the adequacy of the funds or
property in The Trust, as required by the trust agreement.

(10)  Chase Bank never inquired into the adequacy of the funds er
property in The Trust.

The specific dirsctives in the trust agreement were not discretionary.

No provision of the trust agreement authorized trust finds to be nsed to
pay salaries and general operating expenses of The Hospial, or any
subsidiary, or any other corporation or entity affiliated with The Hospital.

Robert Lanstord acknowledged Chase Bank’s duty to comply with the
reguirements of The Trust.

Chase Bank. as trustee. misappropriated millions of dollars of trust funds
at the direction of one or more of the individual defendants and with the
knowledge, approval, and/or acquiescence of one or more of the individual
defendants during the period that Robert Lapsford was an officer of Chase
Bank and a director of The Hospital.

("hase Bank, as trustee, misappropriated miltions of dollars of trust funds
at the direction of cne or more of the individual defendants and with the
knowledge. approval. and/or acquiescence of one or more of the individual
defendants, on the baseless and groundless excuse that the trust was 4

PHaintiff's Respanse io Requests for DHselosure - All fiefendants,

CraDacuments and SetfingsiCrnnertMy Docament EL Atkins Files'Law Files\FisherEstatevClase ¢iabiWritten
Discovery\DisclosuresiPls Hsp o RFD Inifial Rep wnd
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revocable trust and that aithough Chase Bank held utle, the fund was really
The Hospital's funds.

. johnny Fisher is deceased. He died as a direct result of the negligence of
representatives and employees of The Hospital. Johnny Fishet's estate
asserted a hospital malpractice. survival and wrongful death claim against
The Hospital. A lawsuit was filed agamst The Hospital to pursue that
malpractice claim and a judgment was obtained by the Fstate of Johnny
Fisher against The Hospital. Johnuy Fisher, and his estate, standing in his
stead. is a “victim of hospital malpractice” and is. therefore. a beneficiary
of the subject trust or. stherwise, was one 1o whom a fiduciary duty 15
owed by Chase Bank as a result of its peculiar relationship with Plawntiff
and owed a fiduciary duty to Plaintiff to maintain funds in The Trust
sufficient to satisfy Plaintifi”’s claim and resulting judgment based, in part,
upon the following {actual matiers:

(1)  The subject trust was established W pay claims of victims of
hospital malpractice.

{2} Johnny Tisher was a victim of hospiial malpractice.

(3} The Fisher Estate “stands in the shoes”™ of Johnny Fisher and is.
therefore 2 “person” for whose benefit The Trust was established.

(4) PraintifY is “a person for whosc benefit property is held in trust,
regardless of the nature of Plaintifl”s mnterest {in The Trust|”.

(5Y  The Trust refers to the beneficiary of The Trust as a “person™.
{6} The Hospital never was a “person’.

{7y The Hospital never was referred to as a “person” in the subject
trust agreement .

(8y  Victims of hospital malpractice are the “persons™ who are

§7L020, TEX. CIV. PRAT. & REM. CODF ANN, (VERROM} “Survival of Cause of Action”

PlaintifFs Response to Reqaests for Disclosure - Al Defendants.

CiDocements and Setfings\CwnertMy DocumentnEL Atkins FilesLaw Files\FisherEstater Chase ctalWritten
Discovery\DisctosuresiPls Rap o RFD Initint Hsp.wpd
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(9)

(10}

(hH

(12

henefitted “directly” by The Trust and not merely “incidentally™ by
The Trust.

The Trust was structured to be in compliance with the provisions
of the Medicare Provider Reimbursement Magual.

{a) The Medicare Provider Reimbursernent Manual defines
The Hospital as the “provider” and not the “heneficiary” of
The Trust.

{b} The Medicare Provider Reimbursement Manual define the
victims of hospital malpractice as the benefictanies of this.
and similar self-insured retendon funds or frusts.

Chase Bank has represented in pleadings filed in The {Tospital’s
bankruptey case that the beneficiaries of the Trust are victims of

hospital malpractice, including Plaingiff”’

The Hospital has represented in papers filed with the tial court in
the underlying medical malpractice lawsuit that Plainsfl, along
with Plaintift's mother. filed against The Hospital for injuries and
damages resulting from hospital malpractice, in Cause No.
C200100173. “Mildred Fisher. et al v. Jobo B. Pavoe, D.O., etal”,
in the 413" District Court. Johnsos County, Texas. that Plaintiff is

[

1 Morgan Chase Bank. N.A.’5 Motion lo Dismiss, March 14, 2007, “Jn re; Fort Worth

Osteopathic Hospital, Inc, Debtor”, Case No, 85-415-13-DML.. “Shawn K. Brown Chapter ©

Trustee, For Fort Weprth Osteopathic Hospitol, Inc,. Planiff, vs. JPMorggn Chase Bank. N.A..

Defendant . Adversary No. 97-04016-DML see. p. 3

Clearly, this soit is an attempt by the Chapter 7 Truster 1o enforce claims of
personal imjury that de not belong 1o the D)ebtor. and s not a suit for recovery of

funds belonging e the estate.

T 43 44 45 and 46 of said Motion (0 Dismiss are replele with references dzties owed and
allegedly breached: however, the bengficiaries are idesified us the malpractice victims. aid not
the Debtor. Fort Worth Csteopathic Hospital. Inc..

P1ainfifls Response 1o Reqaests far Disclesure - Alf Defendants.
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a beneficiary of The Trust and that The Trost was established to
pay any and all judgments obtained by Plaintiffs in that malpractice
lawsuit”

(13)  To conclude that anyone. who is not a victim of hospital
malpractice. is the beneficiary of this trust would render The Trust

provisiens regarding its purpose meaningless.

{14y  To conclude thai a victim of hospital malpractice is not 2 i
heneficiary of this trast winddd also render The Trust provisions f
regarding its purpose meaningless.

{a}  The Trust provides that payments from The Trust shatl be
made “only for malpractice losses of the hospital™.

{15)  Plaintiff, as a victim of hospital malpractice, is “sufficiently
identified” in The Trust. as a beneficiary of The Trust, as required
by state law.

(16}  The Uniied States Bankroptey Court for the Northern District of
Texas, Fort Worth Division. has determined and ruled that Plaintify
is a beneficiary of The Trust

C. Leoal Theories for PlaintifT s Claim of Civil Conspiracy asserted against
Defendants. Glenn Milton: Jay Sandelin; Nancy C, Argo. RN: and. Lucy Noms,
RN. PlaintifT claims that the individuals named as defendants. (Henn Mijton:
Jay Sandelin; Naney C. Argo. RN; and, Lucy Norris, RN conspired with Chase
Bank to mismanage and misappropriate trust funds and conceal those ilicgal
dishursements from Medicare. from The Hospital s excess liability insurance
carrier(s) and from the Texas Courts in which hospital malpractice claims were
bemng prosecuted.

i Civil conspiracy is proved by showing: (1) two or more persons; (2) an
chierctive to be accomplished; [3) a meeting of the minds on the objective: :

[

Response 1o Requests for Diselosure, filed by The Hospital in the anderlying hospital and medical
t ] 3 & Yibg P

malpractice case.

Plaintiff"s Respanse 10 Reguests for Disclesure - Alf Defendapts.
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{4) one or more unlawful, overt acts: and (5) proximate damages. Chon Tri ;
v. JIUT., 162 S.W.3d 552, 556 ¢(Tex. 2005} The conspiracy may involve
an unlawted purpose or unfaw{ul means of achicving a lawful purpose.
Tifton v. Marshall. 925 S W 2d 672, 681 (Tex. 1996).

i1 Proof of a conspiracy does not require divect evidence.  Schiumberger
Well Sprveving Corp. v Nortex (8 & Gas Ceorp 435 S.W 24 854, 858
( Tex. 19645

i Comspiracies, often, must be infemred from and proved by circumsiantial
evidence. Schlumbercer Well Surveving Corp. v Nortex Oil & Gas Corp.,
35 5. W2d 854 858 ({Tex. 1969):

. Civil conspiracy is a derivative tort; therefore, the plaintiff must plead and
prove the underlying fort claim upon winch the conspiracy is based. Tiiton
v. Marshall. 925 S.W .2d 672, 681 (Tex. 1996); Berrv v. Golden Light
Caffee Co., 327 S.W.2d 436, 438 (Tex. 1959y Hinojosa v. Guidant Corp..
2005 WI. 2177212, at 4 {S.D. Tex, Sept. 7, 2003) (citing CGrrizzle v, Texas
Commerce Bonk, 38 5.W . 3d 265, 285 (Tex. App.- Dallas 2001, revid, in
part. on other grounds at 96 S.W 3d 244 (Tex. 2002))

. Al mermbers of a civil conspiracy are jointly and severally lahle for their
co-conspirators' wrongful acts.  Kinzhach Teof Co v Corbeti-Wallace
Corp.. 138 Fex. 363, 160 5. W.2d 309 514 (Tex. 1942y, Kasiner v,
Jenkens & Gifchrist, PO 231 S W.3d 571, 580 (Tex. App. -Dailas 2007,
a0 pety (*When a third party knowingly participates i the breach of a
fiduciary duty. the third party becomes a joim tort-feasor and is Liable as
such™ Beniley v. Bunton, 94 S W .3d 361, 619 {Tex. 2002) (cven it a
co-conspirator’s acts accurred before the conspiracy formed. all the
conspiring parties are liable for those acts. as long as those acts are made
in furtherance of the ‘common goal’ of the conspiracy)

Vi, “Natice™ of a fact is information concerning a fact actually communicaied
10 a person or acquired by him from an authorized source, or presumed

b7y law to have been acquired. Flack v First National Bank of Dalhart,
148 Tex. 493 226 S W.2d 62% {1930}

Plain6iTs Response 1o Requests for Ihselosure - All Befendants.
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{1y Notice is not syponymous with knowledge, as a person may be
held to have notice of something aboui which he has ne
knowlecge, Xd

{3 Motice is actusd or constructive. Ll

iH Actual notice 15 that which is expressed or which would cause a
reasonably prudent person 1o make inquiry and exercise the means
at hand to disclose information. /4

i4) Natice 15 2 guestion of fact i

d. Factual Bases for the allegation of Civil Conspiracy. Little or no discovery has
been conducted at this time. This response will be supplemented, as appropriate,
after further discovery is completed. However. at this time, Plaintif? refates the
following facts which evidence and support Plainuffs clatm of civil conspiracy.

i One or more of the individual defendants knew. or should have known,
and had constructive knowledge of, the specific terms and requirements of
the subject trust. The nature and extent of each individual defendant’s
knowledge, actual or constructive. will be determined afier further
discovery.

i. One ar more of the individus defendants knew, of shonid have known,
and had constructive knowledge. that compliance with medicare
regulations was critical 1o Lhe continued receipt. by The Hospital. of
medicare funds. The nature and extent of each individual defendant’s
knowledge. actual or constructive. will be determine after further
discovery.

1. Requirements for the establishment and operation of the subjeet trust. that
are contained in the Medicare Provider Reimbursement Manuaj are also
contained in the subject trust agreement.

{ One or more of the individual defendants knew. or should have
known of the requirernents for the estabiishment and operation of
the subiect trust as contained in the Medicare Provider

Plaintifi's Response to Requests for Disclosuere - Al Defendunts, 1
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Reimbursement Manual and that those requirements are coatained
tn the subject trust agreement. The nature and extent of each
individual defendant’s knowledge, actual or constructive, will be
determined afier further discovery.

v, One or more of the individual defendants knew. or should have known.
and had constructive knowledge, that the subject seif-insured trust fund
was not being administered properly and was not maintaining sufficiem
tunds to resobve pending hospital malpractice claims. The nature and
extent of each individual defendant’s knowledge. actual or constructive.
will be determined after further diseavery.

v, One or more of the individual defendants falsely represented that the trust
was sufficiently funded to resolve The Hospital’s pending medical
malpractice cases, in brochures provided to prospective purchasers of The
Hospital. The nature and extent of each individual defendant’s
knowledge, actual or constructive. will be determined afier further
discovery,

vi. One or more of the individual defendants were actively involved in the
handling and the resolution of medical malpractice cases against The
Hospital. or were on the hoard of dircctors and knew the activities of the
trust, through information supplied {(or the lack of information supplicd)
by the Trustee. regarding medical malpractice case activities.  The nature
and extent of each individual defendant’s knowledge, actual or
constructive. will be determined after forther discovery.

Vit One or more of the individual defendants could not withdraw trusi funds
from the trust in a manner contrary to the requirements of the subject trust
agreement without Robert Lansford’s signature and cooperation. The
nature and extent of each individual defendani’s invoivemnent in those
withdrawals. will be deicrmined after further discovery.

viii.  Chase Bank had no reason or excuse to use trust funds for any purpose
other than the purposes set forth in the trust agreement, except that one or
more of the individual defendants directed him to do so. The nature and
extent of each individual defendant’s ivvolvermneni in those withdrawals,

ElaintifT' s Respanse i Requests for Disclosure - Al Defendanis,
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will be determimed after further discovery,

. Chase Bank could not misapproptiate trust funds without the aid of one or
more of the individual defendants ditecting the misappropriation of trust
funds. The nature and extent of each individual defendant’s involvement
in those misappropriations. will be determined after further discovery.

X. it is reasonable o conclude that the “common goal™ or “objective” of the
trustee and one or imore ol the alieped conspirators, Sandelin, Milton,
Norn1s and Argo. was the appropriatien of trust finds to hospital bank
accoanis for use in ways that were inconsistent with and in violation of the

terms and purposes of the subject trust.

Disclosure No. d - the amount and any methed of caleulating economic damages.

Response to Request for Disclosure d:

Initial Response: At this time, Plaintiff alleges that the econormic damages are the value of
the judgment which Plaintiff obtained against Fort Worth Osteopathic
Hospital. Inc., in June, 2007, in the amount of $975,000.00. which would
have been paid from the subject trust, pursuant to its terms and provisions,
but for the misappropriation of ust funds. Additonally. Plaintiffs
damages include reasonable and nacessary anomey fees, Further
discovery is necessary to establish additional damages. Plaintiff may be
entitled to pumiive damages.

Ihsclosare Nop, ¢ - the name, address, and telephone number of persons having knowledge
of relevant facts, and a brief statement of each identified person’s connection with the case.

Response to Request for Disclosure ¢

Inutiai Response: At this time. PlaintifT wentifies: Houstor Fisher., 1.1, Atkins, John MacLean,
Jay Sandelin, Lucy Norris. Nancy Argo, Glenn Milion, Bruce Edwards. Shawn Brown, Jeffrey
Hamilton, Albon O. Head, Jr., Barren Stctson, Jim Standey. St Clair Newbern, Sean McCafTiiy,
Chase Bank Trust Officers. including Robert Lansford. Hon. 2. Michael Lynn. United States
Bankruptcy Judge for the Northern District of Texas, Fort Worth Division. This Hst will be
supplemented with addresses, and additional persens, as further information is learned.

Phaiaiifl'c Response 14 Reqoests for Bisclosare - Al Defendants,
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Disclosure No. f - for any testifying expert:

Disclasure No. f (1) - the expert’s name, address. and felephone number.

Response to Reguest for Disclosure [

Initiat Responge: In an abundance of cautiory, Plamnf? innially identifies Robert Lanstord.
trust officer. or former srust officer. of IPMorgan Chase Bank . and former

director of The Hospital , whose address is unknows. at this time, lay
Sandelin, former CEO. Fort Worth Osteopathic Hospital. Inc.. whose

address is believed to be 3200 Mcander Rd., Granbury, Texas and Bruce

Edwards, former accountant for Fort Worth Osteopathic Hospital, Inc.,
whose address and telephone number is also unknown, at this time.
Plaintiff has not selected testifying experis, at this time.

Disclosure No. f {2) - the subject matier on which the expert will testily.

Response to Request for Disclosore £{2):

initial Response: In an abundanee of caution, Plaisti{T identifies:

Robert Lansford:

the duties of a trust officer of a major bank in administering and
managing a trust owned and hkeld by the bank for management;
proper reporting of trust management activities to the trustor, to the
FDIC. and to the trustee, bank; the responsibilities of a member of
a board of directors of a corporation which has delivered property
im trust to a bank for management pursuant o the terms and
provisions of a trust agreement prepared by the corporation. The
duties of a member of the board of directors of a charitable
corporation who, at the same time, is an officer of a bank named as
a trustee of a trust cstablished by the same charitable corporation.
Additionally, Robert Lansford has given depositions in Case No.
05-41513-DML-7_“in Re: Fort Worth Osteopathic Hospital. Inc..
Debior” and in Case No. 05-41513-DMI -7, Adversary No. 07-
4016 “Shawn Brown. Trusiee v. JPMorgan Chase Bank N.A "

Plaintifs Response to Requests for Disclosare - All Defendants.
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These cases are related to the same trust agreement that is at issue
sn this case. A copy of Mr. Lansford deposition transeripts will be
provided under sepacate cover. Plaintil identifies Mr. Lansford's
opinions and conciusions. as are set forth in his depositions. to the
extent such testimony and opinions qualify as the cpinions and
conclusions of an cxpert,

fay Sandelin. the duties and the responsibilities of ene who s both a CEO and a member
of a board of dweciors of o non-profit corporation, which carporation has
transferred title 1o and delivered property in frost to a bank for
management pursuant to the terms and provisions of a trust agreement
prepared by the corporation. Mr. Sandelin has given more than one
deposttion, including at least one deposition in Case No. 05-41513-DMI~
7. Adversary No. §7-4016 “Shawn Brown. Trusiee v. JPMorgan Chase
Bank, N.A.". Plamtiff identiftes Sandelin’s opmions and conclusions. as
are set torth in his deposition, to the extent those opinions and statements
gualify as the opintons and conchlusions of an expert.

Bruce Edwards. generat duties of an aceountant of a charitable hospital corporation.
that receives medicare funds and that has established a sel{-insured
trust fund. in fleu of lability insurance. Mr, Fdwards has given at
least one depasition i Case No. 05-41513-DML-7. Adversary Ne.
O7-4016 “Shawn Brown. Trustee v. JPMorgan Chase Bank. NA.” .

A copy of his deposition transcript will be provided under separate
cover. Plaintiff identifies Mr, Edward’s optmions and conclusions,
as are sct forth in his deposiiion, to the extent those opinions and
conclusions qualifv as the opinions and conclusions of an expert.

Nancy Arge. RN, the duties and responstbilities of one retained as expert and director
of a hospital risk management depurtment of a non-profit hospital
corporation that receives medicare funds and in which the hospitai
has established a self-insured trust fund in lieu of Hahlity
insurance [or the specific purpose of paving hospital malpractice
claims pursuant to the terms and conditions of the setf-insured trust
ggreement and at all rimes relevant to the claims asserted 1 the
underiving hospital and medical malpractice claim and lawsuit.,

Plaintis Response to Requeses for Disclosore - Al Dofondants.
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Lucy Norris. RN. the duties and respansibilities of a reasonable, careful and prudent
director of a hoard of directors for a charitable hospital that
receives medicare funds, such as Fort Wonth Osteopathie Hospitai,
Inc., specifically in conpection with the resolution of hospiial
malpractice claims asserted against the hospital. when the hospital
mainiaing a seff-insured trust fimd cstablished in tieu of primary
Liability msurance and at sl times relevant to the clams asseried
the underiying hospiial and medical malpractice claim and lawsuit.
In addition. the subject matrer of Lucy Norris’s lestimony will
include & hospital’s duties to comply with Medicare reguiations,
inciuding the requirement 1o mainiain adeguate funds in a self-
insured trust fund established in liew of liability insurance for the
satisfaction of hospital malpractice claims and the consequences of
any fatlure to do so and at al! times relevant to the claims asserted
inn the underlving hospital and medical malpractice claim and

lawsuit,

Disclosure No. f {3) - the general substance of the expert’s mental impressions and opinions

and a brief summary of the basis for them. or if the expert is not retained by, emploved by,

information.

Response to Request for Disclosure (3 ):

Initial Response: Robert Lansford: Unknown, at this ime. other than the deposition
testimony. given previously in related cases. and as

herein ahove identibied.

lay Sandelin: Uinknown, at this time, other than the deposition twestimony,
given previously in 2 related case. and as herein above
identified.

Bruce Edwards: Unknown. at this time, other than the deposition
testimony. given previously in a refated case. and as
herein above identified.

Nancy Argo. RN: tinknown. af this time.

Plaintiff's Response to Reguests for Disclosure - AN Defendants.
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Lucy Norrs, RN: tinknown, at this time

Disclosure No. f {4} - if the expert is retained by, emploved by, or otherwise subject to the

control of the respouding party:

Disclosure No. { (1) (A] - all documents, tangible things, reports, models, or data
compilations that have been provided 1o, reviewed by, or prepared by oy for the expertin

anticipation of the expert’s testimony .

Response to Request for Disclosure F(4)}{A):

Initial Response: Plaintiff has not retained any experts. at this Gime.

Disclosure No. f {4} (B) - the expert’s current resume and bibliegraphy.
Response to Request for Disciosure f4%BY:

Initial Response: Plaiti i has net retained any oxperts, at tus iime.

Disclosure No. g - any indemnity and insuring agreements described in Rule 192.3(f).
Response o Request for Diselosure g:

initial Response: not applicabie to Plaintft

Disclosure Ne. k - any scttlement agreements described in Rule 192.3(g).

Response to Request for Disclosure b:

Initial Response: there are pone.

Disclosure No. i - any witness statements deseribed in Rule 192.3(h).

Plainiifi"s Hesponse tn Requests for Disclesure - All Defendanis.
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Response to Request for Disclosure i:

Initial Response:  Plaintiff identifies the depositions of Robert Lansford, one taken January 25,
2006, in the Bankruptcy case of Fort Worth Osteopathic Hospital, Case No. 05-41513-DML. “In
Re: Fort Worth Osteopathic Hospital, Inc.. Debtor”, {n the United States Bankruptcy Court for
the Northern District of Texas, Fort Worth Division and another deposition taken Februoary 5.
2008 in Adversary No. 07-04016. in the Bankruptey case of Fort Worth Osteopathic Hospital,
Case No. 05-41513-DML. “In Re: Fent Worth Osieopathic Hospital, Inic., Debtor™, In the United
States Bankruptey Court for the Norhern Disirict of Texas, Fort Worth Division. Copies will be
supplied under scparate cover.

Plaintiff also identifies the deposition of Jay Sandelin, taken February 13, 2008 in Adversary No.

“In Re: Fort Worth Osteopathic Hospital, Inc., Debtor”, In the United States Bankruptcy Court
for the Northern Dhistrict of Texas. Fort Worth Division . A copy is provided to all parties under
separale cover,

Plaintiff also identifies the deposition of Bruce Edwards. taken February 12, 2008 in Adversary
No. 07-04016, in the Bankrupicy case of Fort Worth Osieopathic Hospital. Case No. 8541513
DML, “In Re: Fort Worth Qsteopathic Hospital, Inc.. Debtor’”, In the United States Rankruptcy
Court for the Northern District of Texas. Fort Worth Division. A copy is provided 1o all parties
under scparate cover,

Disclesare No. i - in a suit alleging phvsical or mental injury and damages from the
gecarrence that is the subject of the case, all medical records and bills
that are reasonably relaied to the injuries or damages asseried or, in
Heu thereof, an authorization permitting the disclosure of such

medical records and bills.

Response to Reguest for Disclosure i
Initial Response: At this time, Plaintiff 1s not seeking damages for physical or memtal injury.

Disclosure No. k - in a suit alleging physical or mental injury and damages from the
eccurrence that is the subject of the case. all medical records and bills
obtained by the responding party by virtue of an autherization
furnished by the requesting party.

Plaintifl's Response {6 Requests for Bisclossre - AY Defendants.
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ESTATE OF JOHNNY FISHER, DEC’D

Plaintiff

V.

JP MORGAN CHASE BANK, N.A,
GLENN MILTON, JAY SANDLIN, LUCY
NORRIS, RN, and NANCY ARGO, RN

Defendants.

CAUSE NO. C200800560

IN THE DISTRICT COURT

§
§
§
§
§ 413" JUDICIAL DISTRICT COURT
§
§
§
§
§
§

JOHNSON COUNTY, TEXAS
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
In re: #
#
FORT WORTH OSTEOPATHIC #
HOSPITAL, INC. D/B/A # Case No. 05-41513-DML-7
OSTEOPATHIC MEDICAL CENTER #
OF TEXAS #

Fededrdkodekdek vk sk dkdede ok k k& & ************************** ok Bk ke

Estate of Johnny Fisher, Dec’d,.
Plaintiff

1

F

vs Adversary No. 08-4168-DML

JP Morgan Chase Bank, N.A.,

Glenn Mileon, Jay Sandlin, Lucy

Norris, RN and Nancy Argo, RN,
Defendants

o o3 o3 T O o o3

MOTION TO REMAND
COMES NOW THE ESTATE OF JOHNNY FISHER, DEC'D, (herein, at times, “The
Estate™ or “Movant™ or “Plaintiff”) makes and files its MOTION TO REMAND and in
support, shows:
Nature of Motion

This lawsuit was improvidently removed from state court to this bankruptcy court.

MOTION TO REMAND
PAGE NO. |
C:\Documents and Settings\admin\My Documents\User Files off Desktop &

Notebook\Desktop\ATKINS LIBRARY\CLIENT F ILES\Med-Mal\Fisher\Fisher v
Chase\P!eadings\MotRemandFINAL2b.wpd
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Movant moves this Honorable Bankruptcy Court to abstain and to remand the case to state
court, in which it was originally filed, for final disposition. Exhibits, supportin g this Motion

to Remand, are identified, attached to and incorporated into this motion,

Factual Background

The lawsuit which is the subject of this Motion to Remand was brought by The Estate

¥
¥
£

in state court based upon various causes of action, set forth in the petition. Exhibit“1” The
lawsuit is filed in connection with the probate of the estate of Johnny Fisher, Deceased,

pending in the Probate Court of Johnson County, Texas sincc 1999, pursuant to Tex. Probate

Code ann. see, 233 A (Vernon) and as defined in Tex. Probate Code ann. see. 3 (c)(Vernon)..

The Estate owns a judgment (“The Judgment”, Exhibit “10™) against Fort Worth
Osteopathic Hospital, Inc. (“FWOH" or “The Hospital”) on a medical malpractice claim filed
in Johnson County, Texas in 2001 against FWOH in the amount of $975,000.00. Exhibit“1”

During efforts to coliect The Jud gment, The Estate discovered that a trust established
by The Hospital to pay Movant's malpractice claim had been virtually depleted of its funds.
Chase Bank is the trustee of the trust. The trust was established by The Hospital in lieu of
liability insurance and pursuant to specific Medicare regulations, Medjcare Provider

Reimbursement Manual, secs. 2162.7, et seq. Exhibit “5” The Medicare Provider

MOTION TO REMAND
PAGE NOQ. 2
C:\Documents and Sertings\admimMy Documents\User Files off Desktop &
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Reimbursement Manual is herein referred to, at times, as “‘the Manual”. A copy of the trust

agreement, entitled Fort Worth Osteopathic Hospital, Inc.. d/b/a Fort Worth Osteopathic

Medical Center Self-Insurance Plap Trust Agreement, is marked Exhibit “2" The Estate

is an alleged beneficiary of that trust and the issues in the lawsuit involve the alleged

mismanagemen! and misappropriation of the trust’s funds. The Texas Property Code

(incorporating The Texas Trust Act) provides exclusive jurisdiction over such claims in the

probate court, in which the estate administration is pending, and/or the District Court in the

same county.  Tex. Prop. Cade Sec. 115.001 (1) and (5), “Prop. Jurisdiction” The statute

provides that “except as provided by Subsection (d) of this section, a district court has

original and exclusive jurisdiction, over all proceedings by or against a trustee and all

proceedings concerning trusts, including proceedings to comstrue a trust

exclusive, except for jurisdiction conferred by law on a statutory probate court, The estate
administration was filed in the Johnson County, Texas Probate Court years before FWOH
filed for bankruptcy.

Movant alleges, in the lawsuit, that the trust was improperly managed by Chase Bank

and that millions of dollars, which had been placed in the trust account by The Hospital to

MOTION TO REMAND
PAGE NO. 3
C:\Documents and Settings\admin\My Documents\User Files off Desktop &

Notebook\Desktop\ATKINS LIBRARY\CLIENT FILES\Med-Mal\Fisher\Fisher v
Chase\P]eadings\MotRemandFINAL2b.wpd
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be held in reserve for the payment of The Estate’s medical malpractice claim and other
malpractice claims, were misappropriated and wrongfully disposed of by Chase Bank, with
the aid of the individuals named as defendants in the lawsnit. Exhibit 1" The trust
agreement is, at times herein, referred to as “The Trust™, or “The Trust Agreement”. The
fund maintained pursuant to The Trust Agreement is, at times, referred to as “The Trust
Fund”,

The claim is one for breach of fiduciary duty by the Trustee, Chase Bank and for civil
conspiracy (o breach fiduciary duties oa the part of the individual defendants, resulting in
damage to The Estate, as beneficiary of the subject trust. Movant contends that the evidence
proves, without dispute, that Chase Bank failed to comply with the terms of the trust.
Movant alleges that such failures constitute a breach of Chase Bank’s fiduciary duties. The
Estate seeks damages, as allowed by law, and as enumerated in the petition against each and
every Defendant, jointly and severally, proximately caused by their wrongful conduct.
FWOH is not a party to the fawsuit. Exhibjt 1”

Chase Bank has removed the lawsuit from state court to this bankruptcy court.

Bases for Removal

Chase Bank has removed the state court action to this bankruptcy court on the
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following, alternative bases:

. REMOVAL, PURSUANT TO 28 U.S.C.SEC, 1334, 28 U.S.C. SEC. 1452 AND
28 U.S.C. SEC. 1367, ALLEGING THAT THE CLAIM IS ONE ARISING IN
OR RELATED TO CASES UNDER TITLE 11; AND, ALTERNATIVELY,

. REMOVAL PURSUANT TO 28 11.S.C. SEC. 1332 AND 28 U.S.C. SEC. 1441,
ALLEGING DIVERSITY OF CITIZENSHIP AND IMPROPER J OINDER OF
RESIDENT DEFENDANTS.

BASIS FOR REMOVAL NUMBER ONE:

. REMOVAL, PURSUANT TO 28 U.S.C. SEC. 1334, 28 U.S.C.SEC. 1452 AND ;
28 U.S.C. SEC. 1367, ALLEGING THAT THE CLAIM IS ONE ARISING IN
OR RELATED TO CASES UNDER TITLE 11,

Outline of Movant’s Argument Regarding Basis for Removal Number One
Abstention Appropriate.
Applicable Law.,
Applicable Law Applied to Relevant Facts,
Summary
Argument
Abstention Appropriate. Contrary to Chase Bank's assertions, it is appropriate for this

Bankruptey Court to abstain from taking this lawsuit and to remand the case to the state court

MOTION TO REMAND
PAGE NO. 5
C:\Documents and Settings\admin\My Documents\User Files off Desktop &

Notebook\Desktop\ATKINS LIBRARY\CLIENT FILES\Mcd-Mal\Fisher\Fisher v
Chase\Pleadings\MotRemandF INAL2b.wpd ,

APP. 203



inwhich it was filed in connection with the on-going administration of The Estate. 28 U.S.C.
Sec. 1334 () (1} and (2)

Applicable Law, The test, generally, for discretionary abstention is whether the
claim is vitally important to any reorganization or to any of the bankrupt’s creditors; whether
the outcome of the subject proceeding can conceivably have any effect on the estate being
administered in bankruptcy. Marter of McRae Fire Protection, Inc., 49 B.R. 773 (E.D. Mich

S.D., May, 1985) Mandatory abstention: Under 28 U.S.C. § 1334(c)(2}, a federal court

must veluntarily abstain from hearing a proceeding if the following factors are met: (1) a
timely motion to abstain is filed, (2) the removed proceeding is based on a state law claim
or state law cause of action, (3) the removed proceeding is "related to" a bankruptey case, but
does not "arise under"Title 11 or "arise in" a case under Title 11, (4) the action could not

have been commenced in a United States court absent jurisdiction under 28 U.S.C. § 1334,

(5) the action was pending when the bankruptcy was filed, and (6) the action can timely be

adjudicated in the state forum of appropriate jurisdiction. 28 U.S.C. § 1334(c)(2). Ifall of

these elements are present, a court must abstain from hearing the matter. [n Re Mercer’s
Enterprises, Inc., 387 B.R. 681 (Bkey Ct. E.D. N.C. 2008)

A review of the many cases dealing with this issue hold, generally, that abstention is
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appropriate, if not mandatory, when the claim does not involve property of the bankrupt
estate or will not have any impact on the bankrupt’s estate available for distribution to other
creditors of the bankrupt, /n Re Hardwicke Companies, Inc. (S.D.N.Y. 1985) when there
are no strong bankruptey interests at stake in the claim, Re Tom Carter Enterprises, Inc., 44
B.R. 605 (C.D. Cal 1984}, when the outcome is not vitally imbortant to any reorganization,
UNR Industries, Inc. v. Continental Insurance Co., 623 F. Supp. 1319 (N.D. 111, 1985);
when the claim is made in connection with an on-going state action pending prior 1o the
bankruptcy claim being filed Re Bob Lee Beauty Supply Co., 56 B.R. 17 (BCND Ala 1983);
when the dispute is governed by state law, Re Sweeney, 49, B.R.1008 (N.D. 1N, 1985); and
when the dispute is best handled by state court. Re Alabama Fuef Sales Co., 45 B.R. 365
(N.D. Ala 1985) In resolving the abstention issue, a general rule is that state laws are better
addressed by state courts and the respect for state law favors abstention to allow the state
court to interpret its own laws, Re Hinois-California Express, Inc., S0 B.R. 232 (B.C.DC
Colo 1985) In Re American Energy, Inc., S0B.R. 175 (BC DC ND 1985), the court held
that the bankruptcy court will abstain when the case is based solely on matters of state law
and is only incidentally related {0 the bankruptcy. Further, the court noted that the parties

had requested a jury trial, that was not available in the bankruptcy court. /& The cases
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provide a clear picture that the question of abstention, generally, is measured by the impact
that the third party claim has oh the debtor’s estate and the character of the ciaim asserted.

Certainly, the claims in the state court action are “related to™ the bankruptey of
FWOH; however, they are not “Iinextricably tied” to traditional bankruptey proceedings [core

proceedings). 28 U.S.C, Sec. 157 (b) (2) (Q); Baker v. Highland and Pustelak v. Van-

Denberghe, Nos. 84-1067 and 84-1068, slip op. Bkrtcy., E.D. Mi. Jan. 1985); Matter of
McRae Fire Protection, Inc., 49 B.R. 773 (E.D. Mich. S.D., May, 1985) and cannot be
demonstrated to have any detrimental effect on the bankrupt estate or its creditors. Matter
of McRae Fire Protection, Inc., 49 B.R. 773 (E.D. Mich. S.D., May, 1985)

Applicable Law Applied to Relevant Facts. Thisisa claim by a creditor of FWOH
against third parties. The deféendants are not the bankrupt hospital and are not, themselves,
in bankruptcy. State law clearly must be applied to interpret the provisions of the subject
trust agreement, to define the duties of the trustee, Chase Bank, to determine the nature and
extent of any breach of fiduciary duties, to determine the status of Movant as a claimed
beneficiary of the trust and to determine damages allowed by law. There are issues of law
as well as of fact, Burrow v. Arce, 997 S.W.2d 229 (Tex. 1999) The dispute is governed

solely by state law. The claim is filed in connection with the administration of the Fisher

MOTION TO REMAND
PAGE NO. g
C:\Documents and Settings\admin\My Dacuments\User F iles off Desktop &

Notebook\Desktopt ATKINS LIBRARY\CLIENT F ILES\Med-Mal\Fisher\Fisher v
Chasc‘PIcadings\MotRemandFINAL?.b.wpd

APP. 206

PR




b ATa ek

estate, which is on-going in the Johnson County Probate Court and which was filed years
before The Hospital's bankruptcy was filed. The FWOH bankruptey is a Chapter 7
bankruptcy, and, therefore, the outcome is not vital to any hospital reorganization. The
outcome of this lawsuit is not vital or controlling on the outcome of any other creditor of The
Hospital. There are no strong bankruptcy interests at stake in the claims asserted by Movant.
Property of the bankrupt estate is not involved. Legal title to trust fund/trust property of the
subject self-insured trust passed from FWOH to the Trustee, to be held and administered, in

trust, for the benefit of its defined beneficiaries, Exhibit “2", at Art. 2; Adpersv. Riley, 01-

06-00605-CV (Tex. App.- Houston [1* Dist.) 10-23-2008) This trust is not an insurance
policy, however, it is established in fiew of a liability insurance policy. Proceeds of a
liability insurance policy insuring the debtor are not property of the bankrupt estate. Housron
v. Edgeworth (In re Edgeworth), 993 F.2d 51, 55 (5th Cir. 1993); Gilfield Operations. Inc.
v. Official Unsecured Credijor's Committee (In re Equinox Oil Co., Inc,300F.3d 614,618
(5" Cir. 2003); Landry v. Exxon Pipetine Co., 260 B.R. 769 (MD La 2001); /n re Burr wolff,
LP(S.D. Tex. (Hous. Div.], Bankruptcy No. 06-37073-H3, 10-10-2007) Plaintiff gained
rights when it obtained the Judgment. Movant became a defined claimant when The Estate

became a victim of hospital malpractice in 1999 and the claim for damages was formally
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served upon The Hospital in November, 1999, Exhibit 7" That claim became indisputable

and indisputably enforceable when it was reduced to Judgment in June, 2007. The claims

asserted against the defendants are not “inexiricably tied” to any traditional bankruprcy

0 Ay e S, Py SR HF AR

proceeding. The claims are nat relevant to the liquidation of the assets of the bankrupt. The
effect of this litigation will have no detrimental effecteither upon the bankrupt estate or upon
its creditors. State law governs this case. The law is clear that property interests are
determined by state law. Butner v. United States, 440 U.S. 48 (1979) The District Courts
of Texas and The Statutory Probate Courts of Texas have exclusive jurisdiction to construe

the provisions of the subject trust and ascertain its beneficiaries. Tex. Prop. Code. Sec.

115.001 (1) and {5), (Vernon) The relevart statute provides that:

“except as provided by Subsection (d) of this section, a district court has
original and exclusive jurisdiction, over all proceedings by or against a
trustee and all proceedings concerning trusts, including proceedings to
construe a trust instrument;..._ascertain beneficiaries”.

Subsection (d) provides that the Jurisdiction is exciusive, except for jurisdiction conferred
by law on a statutory probate court. Plaintiff can choose its forum. In Citizens Ins. v.
Daccach, 217 S.W.3d 430 (Tex. 2007), the Supreme Court notes:

Farties often decide to drop claims to achieve a desired objective; to enter
a particular forum or venue, to avoid removal to federal court, to avoid
expense for claims with littie likelihoad of Success, to refrain from opening
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evidentiary doors harmful to client or case, or to focus the case on ¢laims
most likely to be successful. Citizens fns. v, Daccach, 217 S.\W.3d at 433

Movant has requested the fact issues be resolved by a jury.

Plaintiff is a creditor of the bankrupt hospital and is seeking to recover damages from
the trustee of a trust established by the debtor and from named indjvidual defendants, as
conspirators, as joint tort-feasors, proximately caused by the trustee’s mismanagement and
misappropriation of trust fands and the civil conspiracy of other third parties. Those facts
are not sufficient to confer jurisdiction upon this Bankruptey Court 10 resoive Plaintiff’s
claims against Chase Bank or the individual defendants. Florida Dept. of Ins. v. Chase Bank
of Texas, NA., 274 F. 3d 924 (5" Cir. 2001), Caplin v. Marine Midland Grace Trust Co. of
New York, 406 U.S. 416,92 . Ct. 1678, 32 L. Ed. 24 195 (1972) Like the case at hand, the
Florida Dept. of Ins. case (supra) involved a trust in which Chase Bank was the named
trustee. Alsa, as in the case at hand, that trust was established to create a “readil y avajlable
pool of assets for pavment of claims of policyholders of the bankrupt [insurance company|”.
[emphasis added) The trust was funded with a $5.4 million certificate of deposit, which later
proved to be worthless. Chase Bank concealed the worthless nature of the trust. The
Receiver/Trustee for the bankrupt debtor that established the wust sued Chase Bank, as

trustee, on behalf of the policyholders of claims against the bankrupt debtor [a certain class
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or category of creditors of the bankrupt debtor] for breach of its duties, as trustee of the fund.
The Court ruled that the claim was not one for the Bankruptey Court. The Court, citing
Caplin v. Marine Midland Grace Co. of New York, 406 U S. 416,92 8. Cr. 1678, 32 L. Fd.
2d 195 (1972), stated:

the Supreme Court [in Caplin] held that a Trustee in bankruptey did not have
standing to bring claims against a third party on behalf of creditors of the
insolvent corporation [bankrupt] Flonda Dept. of Ins., 274 F. 3d at 929

Pursuit of any ciaim by Plaintiff against Chase Bank in state court for damages
resuiting from improper management of the subject trust has and will have no negative or
detrimental impact upon the Trustee’s claims on behalfof the bankruptcy estate. Resotution
of Plaintiff’s claims against Chase Bank will probably reduce claims against the bankruptcy
estate. Matter of McRae Fire Protection, Inc., 49 B.R. 773 (E.D. Mich. $.D., May, 1985)

Sammary. Pursuant to the provisions of 28 U.S.C, Sec. 1334 ( ¢} (1) and (2), itis

appropriate for this court to abstain and to allow this claim to be resolved by the state court
in which it was filed: state law is to be applied in resolving the issues, the claims are not by
or against the bankrupt estate, the outcome of the lawsuit will have no detrimenta] effect on
cither the bankrupt or its creditors, there is no reorganization of the bankrupt hospital, so the

outcome will have no effect on any reorganization, and there are no strong bankruptcy

—_—
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interests at stake,

BASIS FOR REMOVAL NUMBER TWO:

REMOVYAL PURSUANT TO 28 U.S.C. SEC. 1332 AND 28 U.S.C. SEC. 1441,
ALLEGING DIVERSITY OF CITIZENSHIP AND IMPROPER JOINDER OF
RESIDENT DEFENDANTS.

B e e e

Outline of Movant’s Argument Regarding Basis Number Twa.
Joinder of Resident Defendants is Proper.
Applicable Law.
Complete Diversity Required.
Improper Joinder.

Burden on Removing Party - Prove | nability te Establish Cause of Action against
Non-Diverse Defendant.

Court May Review Pleadings and Evidence.

Beneficiary Status - Pleadings and Evidence Sufficient to Support
Movant’s Claim that Movant is a Beneficiary of the Trust.

Civil Conspiracy - Pleadings and Evidence Sufficient to Support Cause of
Action for Civil Conspiracy.

Breach of Fiduclary Duty - Pleadings and Evidence Sufficient to Support
Cause of Action for Breach of Fiduciary Duty.
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Proximate Cause - Pleédings and Evidence Sufficient to Support
Proximate Cause.

Argument
Joinder of Resident Defendants is Proper. Chase Bank alleges that a federal district court
has jurisdiction over the subject lawsuit because the joinder of the resident defendants was
improper, or as described by Chase Bank “fraudulent™. This basis for removal is without
merit. The joinder of the resident defendants is proper. They have been joined, as
defendants in the state court action, because Movant allege they conspired with Chase Bank
to mismanage and misappropriate funds of the subject trust, intending to conceal and
concealing their illegal actions from Medicare officials, from lability insurance carriers that
had issued excess policies to The Hospital, and from state courts relying upon the

representation that The Trust was funded with, minimum, $4.000.000.00 available to pay

. hospital malpractice claims. Exhibit “3" The joinder is proper and, therefore, there is not

complete diversity,

1

Chase Bank refers to the joinder of the individual defendants in the state court action as “frauduient
joinder". Howaver, in the context of removal and remand, improper joinder carries no requirement as to a “state
of mind", Thus, aven though case law may use terms |ike “fraud” cr "sham” to describe improper joinder and
the term “frauduient joinder is often-times used by the courts, In the Fifth Gircult, the preferrad tarm is
"improper joinder.* | | Miramont Managemant Company, LLC , dfb/a Miramont Country Club v. John Sibbald
Associates, inc., ef a! (Cause No, H-08-2188 {United States District Court, S.D. Texas, Houston Division,
August 26, 2008) at footnote 4 {Ifnd]
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Applicable Law.
Complete Diversity Required. To establish subject-matter jurisdiction predicated
on diversity, there must be complete diversity of citizenship among the parties and the

amount in controversy must exceed $75,000.00. 28 U.S.C. § 1332.

Improper Joinder. A cage may be removed from state court to federal court, despite
anon-diverse defendant, if that non-diverse defendant was improper! yJoined, i.e. was named
for the purpose of destroying diversity. Hornbuckle v. State Farm Lloyds, 385 F.3d 538,
542 (5th Cir. 2004) Improper joinder can be established in two ways: (1) actual fraud in the
pleading of jurisdictional facts, or (2) inability of the plaintiff to establish a cause of action
against the non-diverse party in state court, Griggs v. State Farm Lioyds, 181 F.3d 694, 698
(5th Cir. 1999) There is no dispute as to the residency of the individual defendants in this
case; accordingly, the Court should focus on the second test. Travisv. Irby, 26 F.3d 644 (5th
Cir. 2003)

Burden on Removing Party - Prove | nability to Establish Cause of Action against
Non-Diverse Defendant

The remaving party bears the heavy burden of demonstrating improper joinder. Travis
v. Irby, 326 F.3d 644, 649 (5th Cir. 2003). The removing party has the burden to prove that

the plaintiff cannot establish a cause of action against the non-diverse party in state court -
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it is not the Plaintiff’s burden to prove it can establish the cause of action. In Chesapeake
& OR. Co. v Cockrell 232 U S, 146, 152 (1914), the court states:

"Merely to traverse the allegations upon which the liability of the resident

defendant is rested, or to apply the epithet ‘[improper]' to the joinder, wiil not

_sgfﬁce:' tne_z shoy_ing must be sqch asg cqmguals the conclusion that the

loinder is without fight and made in bag famj. Chesapeake & O.R. Co. V.

Cockrelf, 232 U.S. 146, 152 (1914) [emphasis added]

In determining the issue of improper joinder, the court's inquiry should not focus on
the probability that the plaintiff will prevail on the merits against the non-diverse defendant;
rather, that the action is brought in good faith and there is na ssibili
fecovery against the non-diverse defendant, See, Burden v. General Dynamics Corp., 60 F.3d
213,216 (5th Cir. 1995); Chesapeake & O.R. Co. v. Cockrell, 232 U.S. 146, 152 (1914} A
conclusion can be drawn that the plaintiff's decision to Jjoin the local defendant is improper
“only if no reasonable basis of Tecovery exists, ..." McDonald v. Abbon Laboratories, 408
F.3d 177, 183 (5th Cir. 2005} (empbhasis in original text),

InTravis v. Irby, 26 F.3d 644 (5th Cir. 2003), the non-resident defendant removed the
state court action to the federal court, after the plaintiff responded to interrogatories to the
effect that “further discovery wag necessary to determine the extent of liability of the

Defendants, including the resident defendants”. The plaintiff attempted to remand to state
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court which was denied by the federal court to which the case had been removed. The Fifth
Circuit Court reversed the trial court’s denial of the plaintiff’s Motion to Remand, and
reasoned:

We conclude that the district court relied too heavily on the interrogatory
responsas noted above without considering them in the context of the entire
record, the status of discovery, and without resolvin allambiguities in Travis'
[Plaintiff's] favor. The district court agreed with the defendant that Travis'
seccnd supplemental interrogatory responses should be treated as
admissions that she had no factual basis or evidence in support of her claims
against Defendant Irby, We disagree with that conciusion [of the federal trial
court). Travis' supplemental answers did not withdraw her earlier responses.
Plaintiff responded sarlier that experttestimony was required to fully respond
and provided lists of eyewitnesses from whose testimony the plaintiff
expected to establish facts to support her allegations against irby {resident
defendant]. The defendants did not point to any evidence that would negate
Irby's fault as alleged in the complaint. Travis v. Irby, 26 F.3d at 648

Court May Review Pleadings and Evidence. The court may lcok to the
pleadings and to any evidence submitted in resolving this motion. Smallwood v. il Cent.
R.R Co., 385F.3d 568, 573 (5th Cir. 2004) (en banc) {quoting Travis, 326 F.3d at 046-47);
Keating v. Shell Chemical Co., 610 F2d 328, 333 (5th Cir. 1980) The Fifth Circuit, in
Smallwood, endorsed a Rule 12(b)(6) - like inquiry as the preferred method for determining
whether joinder is proper, Smallwood, 385 F.3d at 573 As the court in Smaliwood noted,
in many cases, “discrete facts, needed to determine the propriety of the joinder, may be

missing from the plaintiff's pleading”. In those cases, the court, in its discretion, may utilize
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a summary judgment-like procedure, if it concludes such is useful. /d Therefore, the inquiry
may not center solely on the plaintiff's state court petition, but on the record as a whole and

summary judgment evidence offered by the parties, if deemed helpful. /. In the event the

Court elects to review evidence in addition to the Plaintiff’s pleadings, “all disputed issues

of fact and any ambiguities of state law must be resolved in the [plaintiffs] favor." Smith v,

—— ;‘

Petsmart, Inc., No0.06-60497, 2008 WL 2062257, at *2 (S.D. Tex., May 15, 2008) (citing

Travis, 326 F.3d at 649), [emphasis added) In Smallwood, the Court notes that the summary
inquiry is not without limits:

Altempting to proceed beyond this summary process carries a heavy risk of

moving the court beyond resolving the question of jurisdiction and into a
resolution on the merits, as distinguished from an analysis of the court's
diversily jurisdiction by a simple and quick exposure of the changes of the :
claim against the in-state defendant alleged to be improperly joined.

Smallwood, 385 F.3d at 574

See, alsg, B, Inc. v. Miller Brewing Co., 663 F.2d 545, 549 (5th Cir. 1981) ("the removing
party must show . . . there is no possibility that the plaintiff would be able to establish a
cause of action" (emphasis added)); Parks v. New York Times Co., 308 F.2d 474, 476-7 (5th
Cir. 1962}, ("The joinder is fraudulent only ifitis “clear” that. ., the facts asserted . . . could
not possibly create . . . liability . . ." (emphasis added)); Parks v. New York Times Co., 308

F.2d 474,476 (5th Cir. 1962) (no fraudulent joinder if "probable case in law" (citing Dudley
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v. Community Public Service Co., 108 F.2d | 19, 123 (5th Cir. 1939))
The reviewing court must also take into account all unchallen ged factual allegations,

including those alleged in the complaint, in the light most favorable to the plaintiff.

PR b by LA L S

:

{emphasis added] Carriere v Sears, Roebuck & Co., 893 F.2d 98, 100 (5% Cir 1990):

Griggs, 181 F.3d at 699-702. Any contested issues of fact and any ambiguities of state law
must be resolved in favor of the Plaintiff seeking remand. Griggs, 181 F.3d at 699. The
burden of persuasion on those who claim fraudulent joinder is also a heavy one. B, Inc., 663
F.2dat549; Travisv. Irby, 26 F.3d 644 (Sth Cir. 2003) Great Plains Trust Co. v. Morgan
Stanley Dean Witter & Co, 313 F. 3d 305 (5" Cir. 2002), confirmed this point: z

(Tlhe court determines whether that party has any possibility of recovery

against the party whose joinder is questioned. If there is arguably a

reasonable basis for predicting that the state law might impose liability on

the facts involved, then there is no fraudutent joinder, Great Piains Trust Co.

v. Morgan Stanley Dean Witter & Co., 313 F.3d at 313.

Some courts use the term "absolutely no possibility” while others use the term
"reasonable basis,”. The terms are considered equivalent in determining the issuc of proper

Versus improper joinder because each is presented as a restatement of the other. Travis v,

Irby, 26 F.3d 644 (5th Cir. 2003)

MOTION TO REMAND
PAGE NOQ. 19
C:\Documents and Settings\admin\My Documents\User Files off Desktop &

Notebook\DesktoptATKINS LIBRARY\CLIENT E ILES\Med-Mal\Fisher\Fisher v
Chase\Pleadings\MatRemandFIN AL2b.wpd

APP. 217



Beneficiary Status - Pleadings and Evidence Sufficient to Support
Movant’s Claim that Movant is a Beneficiary of the Trust.

The pleadings and the evidence are sufficient to support Plaintiff’s claim that it is a
beneficiary of the trust established for payment of claims to victims of hospital malpractice.
The Estate enters these proceedings with clean hands and files this action in good faith.
Chesapeake & O.R. Co. v. Cockrell, 232 U.S. 146, 152 (1914) The Estate seeks damages
for the wrongful destruction and misappropriation of a trust fund which was established for
malpractice victims of FWOH and represented, specifically, to be avaijlable to satisfy any
judgment which The Estate might have obtained in connection with its malpractice claim,
Exhibit “3" The Estate has consistently claimed that it is a beneficiary of The Trust.

It is without dispute that The Estate, to prevail in this case, must prove and convince
the court and the jury that The Fstate, standing in the shoes of Johnny Fisher, Deceased, an
undisputed victim of hospital malpractice, is a beneficiary of The Trust. Tex. Prop. Code

Sec. 114.001, “Liability of Trustee to Beneficiary”

The beneficiary of a trust, revocable or otherwise, is “a person for whose benefit

property is held in trust, regardless of the nature of the interest.” Sec. 111.004(2) Tex. Prop.

Code [emphasis added] Movant alleges that The Trust is clear in providing that victims of

hospital malpraciice are beneficiaries of The Trust, Nonetheless, applying settled law, in the
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event the Trial Court determines that the trust is ambiguous regarding the identity of the
beneficiary of the trust, which is a question of law, and the identity of the beneficiary is

disputed, the jury must determine the intent of the settlor, Eckels v. Davis, 111 S.W.3d 687

{Tex. App. - Fort Worth 2003, nopet.); In Re Estate of Berger, 174 S.W. 1d 845, 848 (Tex.

App. - Waco 2005, no pet.)

The rules of construction of trusts are well settled. Hurley v. Moody National Bank
of Galveston, 9 S.W.3d 307, 310 (Tex. App. - Houston [1* Dist.] 2003, no pet.) The
construction of a trust instrument is a question of law for the trial court. 7d. A court must
construe a trust to ascertain the intent of the settlor. Eckels v. Davis, 111 S.W.3d 687 (Tex.
App. - Fort Worth 2003, no pet.) The intent of the settlor must be ascertained from the
language used within the four corners of the instrument. Id. All terms must be harmonized
to properly give effect to all parts. Hutton v. Methodist Home, 615 S.W. 2d 289, 292 (Tex.
Civ. App. - Fort Worth 1981 Writ ref’d nre.), Eckelsv. Davis, 118, W.3d 687 (Tex. App.
- Fort Worth 2003, no pet.) If possible, the court should construe the instrument to give
effect to all provisions so that no provision is rendered meaningless. Myrick v. Moady, 802
S.W.2d 735, 738 (Tex. App. - Houston [14™ Dist.] 1990, writ denied) In Eckels, Justice

Walker states:
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If the language of a trust is unambiguous and expresses the intent of the
settlor, it is unnecessary to construe the instrument because it speaks for
itself [citing Hurley, 88 S.W.2d at 310 (citing Jewett, 618 S.W.2d at 112)] If,
on the other hand, the meaning of the instrument is uncertain or “reasonably
susceptible to more than one meaning”, the instrument is ambiquous.
Myrick, 802 SW. 2d at738.  Eckels v Davis, 111 S.W.3d at 694

In construing the terms of a trust to ascertain the settlor’s intent, the court shall
atiempt to determine the primary objective of the trust. Eckels v. Davis, 111 S.W.3d at 694
Where there is ambiguity, it is proper for the court to admit extrinsic evidence to show the
settlor’s intent. In re Estate of Cohorn, 622 S.W.2d 486, 487-8 (Tex. App. - Eastland 1981,
writ ref’d n.r.e.) If ambiguous, declarations by the settlor dealing with his intention may be
reccived as an aid in resolving specific problems of interpretation. Eckels v. Davis, 111
S.W.3d at 695; Stewart v. Selder. 473 SW.24 3, 7 (Tex. 1971) (finding that extrinsic
“declarations by a testator dealing with his intention may be received as an aid in resolving
specific problems of interpretation, such as equivocation or latent ambiguity”) Further, in
Eckels, which was an appeal from a declaratory judgment action construing the terms of a
living irust and resolving the disputed intent of the settlor, the court noted that documents
prepared by the bank regarding the trust which were contrary to the settlor’s letters and notes
and other declarations were correctly rejected by the court to prove the settlor's intent.

Eckelsv. Davis, 111 S.W.3d at [fn 4], page 698 - ([trustee’s] document was an internal form
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required by the management company and not [evidence of] settlor’s intent - at page 697)

Movant contends that the instrument s not ambiguous and, as a matter of law, The
Estate is an intended beneficiary of The Trust. By its expressed terms, the self-insured trust
fund was intended to be used in fieu of liability insurance, intended to be for the benefit of
victims of hospital maipractice and intended to he used to only pay malpractice claims and

related expenses, as therein specified. Exhibit“2” Art. 5.03 The Trust is not equivacating.

[t uses the word “shall” in setting forth the duties of the Trustee in this regard. The Trust
states that its purpose is to “.self-insure against the initial levels of malpractice liability
incurred at the hospital...” Payment [from the fund) “shall be exclusively for the purpose of

the Plan”, stating:

Paymentshail be made from The Trust property only for malpractice losses
of the Hospital..... para. 5.03 (a) [emphasis added]

Clearly, The Trust was structured to be in conformity with Medicare Requirements,

as set forth in the Medicare Provider Reimbursement Manual. Exhibit “5”: and, see, Exhibit
—enan s gl helmbursement Manual. Exhibit*S” Lxnioit
2", “Witnesseth™ paragraph, page | Both the relevant state statutes and the provisions of

the Medicare Provider Reimbursement Manual refer to a beneficiary as “person”. The Trust

refers to the beneficiary as “a petson”. The Trust agreement tracks terms and provisions of

the Manual. At no place in the Manual is The Hospital [a provider) identified as the
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beneficiary of The Trust [a self-insured trust] or as a “person”. The Hospital, as settior of
The Trust is referred to in the Manual as “provider”, not “person” or “beneficiary”. There
is nothing in the trust agreement that states ‘The Hospital is to be the beneficiary of The Trust,
much less the sole beneficiary. The Hospital is not a person, never was a person and never
will be a person. A patient, however, is and will always be a “person™,

A comparison of terms and provisions of The Trust and relevant provisions of the

Medicare Provider Reimbursement Marnual clearly evidence that “the primary objective of

The Trust” is to pay and resolve claims of hospital malpractice victims, as is the test. Eckels
v. Davis, 111 8.W.3d at 694 The Trust provides that payments from the trust fund are to be
made on directives of specific individuals, not Chase Bank. Chase Bank argues that this
method to be used in making disbursements i s evidence that The Hospital - not the victim -
is the beneficiary of the trust. This argument is misguided and without merit and ignores the
clear provisions of and the intent of the Medicare vaiaer Reimbursement Manual.

Itisevident from areading of The Trust and of the Medicare Provider Reimbursement

Manual, that The Trust was intended to be structured and managed in conformity with

Medicare’s requirements set forth in the Manual, some of which are:

> a1 on-going claims process and risk management program be in place;
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> a process be in place to adjust claims;
v an adequate risk management program, similar to insurance company
programs, to be utilized:

» the trustee to have legal title to trust funds and trust property;

> withdrawals only for malpractice claims and related expenses;
’ financial statements from fiduciary to be provided to the provider annually;
> loans to the provider are prohibited; to name several,

which can be seen are provisions that are also contained in The Trust Agreement. The

applicable manual provision(s) state:

D. Claims Management, Risk Mana ement, and Coordination of Benefits
Program. A provider or pool has an ongoing claims process and risk
management program. The provider or poo) must demonstrate to the
intermediary that it has an ongoing claims process to determine whether
malpractice and comprehensive general liability, unemployment and warkers'
compensation insurance liabilities, and the liability for employee health care
insurance exist, their causes where applicable and the cost of claims. A
provider or poot may either utilize its gualified persennel or an independent
contractor, such as an insurance company, to adjust claims. In addition, a
provider or pool must obtain adequate legal assistance in carrying out its
claims process. Each provider must also have an adequate risk
management program to examine the cause of losses and to take action to
reduce the frequency and severity of them. Such risk management program
has the essential characteristics of pro rams required by insurers which
currently insure providers for these risks Therefore, a provider must have
an ongoing safety program, professional and employee training programs,
ete, to minimize the frequency and severity of malpractice and
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comprehansive general liabi lity, as well as workers' compensation insurance

incidents. Medicara Provider Reimbursement Manual sec. 21627 D
X dadl o el gl 886, 210/ L)
[emphasis added]

From the wording, above, it is evident that this requirement that distributions be made on the
directive of specific representatives of the provider is to assure that claims will be
appropriately evaluated and handied by a qualified risk management program, as weould be
provided by a liability insurance carrier, This requirement is not evidence that the intent and
purpose of The Trust is to make The Haspital its beneficiary.

It is true that no victim of hospital malpractice is specifically named in the trust
document. This fact, however, does not defeat Movant’s claim that it is a beneficiary of the
trust. A beneficiary does not have to be named in a trust document, as long as the beneficiary
is sufficiently “identified” in the trust agreement.  See Perfect Union Lodge No. 10 v.
{nterfirst Bank of San Antonio, N.A 5 T48 S.W.2d 218, 220 (Tex. 1988); Pickelner v. Adler,
229 S.W.3d 516, 526 (Tex. App.-Houston [lst Dist.] 2007, pet. denied); /n re Estate of
Berger, 174 S.W,3d 845, 848 (Tex. App.-Waco 2005, no pet.) Tt is commonplace for a trust
to pravide for identified, but unnamed beneficiaries.

Nor, is it controlling that The Estate was not a party to the trust agreement nor “in-

being” when the trust was established. Except in the case of rare and seldom seen s pendthrift
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trusts, the beneficiary of a trust is never a party to the trust agreement and, in many instances,
is not even in existence when the trust is established. [citations omitted]

A trust is a contract and contract jaw applies in issues involving a trust. A contract
beneficiary can enforce the provisions of a contract, even when that benefi ciary is nota party
to the contract, or the trust agreement. Energy Service Co, v. Superior Snubbing, 236 S.W.3d
190, 194 (Tex. 2007) In determining whether a third party can enforce a contract, the
intention of the contracting parties is controllin g. Corpus Christi Bank & Trust v. Smith, 525
S.W.2d 501, 503-4 (Tex. 1975}, Energy Service Co, v. Superior Snubbing, 236 $.W.3d 190,
194 (Tex. 2007); Knox v. Ball, 191 S. W .2d 17, 21 (Tex. 1945) In Energy Service, the
Supreme Court states;

the common law allows parties to contract for the benefit of others - in effect,
with others - if they do so explicitly, and when they do, the beneficiary can
enforce the promissor's's obligation in his favor as if he were himself a party.
Energy Service Co. v. Superior Snubbing, 236 $.W.3d at 194

To qualify as one for whose benefit a contract was made, a third party must show that he is
either a donee or creditor beneficiary, and not one who is benefitied only incidentally by the
performance of the contract. Republic Nat'l Bank of Dallas v. National Bankers Life Ins.

Co., 427 S.W.2d 76, 89 (Tex. Civ. App. - Dallas 1968, writ refd n.r.e.); 1 Williston on

Contracts, sec. 356; 4 Corbin gon Contracts sec. 779C (1951) This court,in In re Fort Worth
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Osteopathic Hospital, Inc. 287 B.R. 706 (Bkrtcy. N.D. Tex, 2008), cited O/E Systems, Inc.
v. Inacom Corporation, 179 F, Supp. 2d 363, 367 (D. Del. 2002), which also heid:

In the event that a party is not a named insured, that party may still recover
under an insurance policy if the contracting parties to that policy actually
intended to benefit the unnamed third-party. [citing Deimar News, Inc. v.
Jacobs Oif Co., 584 A. 2d 531 (Del Super 1990)O/E Systems, Inc. v. Inacom
Corporation, 179 F. Supp. 2d at 367

This trust is not a liability insurance policy; it is, however, a trust that is established and
intended 1o be managed and maintained in fien of liability insurance. Therefore, the law
applicable to the rights of one holding a judgment against an insured should provide further
guidance in determining the settlor’s intent and in determining rights of a beneficiary of a
self-insured trust, established and intended to be i fieu of liability insurance. The Estate
now holds a judgment to prove its status as a victim of hospital malpractice and Texas
recognizes that one who has obtained a Judgment against an insured s a third party
beneficiary of the insured’s liability policy and can bring a direct action in tort against the
insurer once the judgment is obtained. Srate Farm Mutual Ins. Co. v. Ollis, 768 S.W.2d 722,
723 (Tex. 1989)

The Trust could not be more explicit in stating for whose benefit the trust fund was

established and to be maintained. The Hospital, as settlor, established the trust. It s
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reasonable to conclude, therefore, that The Ho spital, by and through its officers, directors and

representatives, knows who is/are the intended beneficiary/beneficiaries of The Trust. Bruce

Edwards, The Hospital’s Director of Accounting, Edwards Deposition. Exhibit “9”, page

o g

8, line 5 - page 9, line 22, stated, under oath, that he knew the beneficiaties of the Trust were

the victims of hospital maipractice, because The Trust was established to pay the claims of

hospital malpractice victims. Edwards Deposition, Exhibit “9”, page 16, lines 3 - 23 Mr.
Edwards stated:

Q.  Okay. Do you have an understanding as to who the
beneficiary of the self-insurance trust was? L

A, If you — what — well, what | understoog was that it was to pay
malpractice claims or legal — legal fees associated with the
claim.

Q.  Anything else? :
A Not that I'm aware of.

In papers filed in the state court malpractice action filed by The Estate against FWQOH,
The Hospital represented that The Trust was a liahi lity or indemnity agreement which would

be liable (not might be liable) to the victim to satisfy part or all of a judgment rendered in the

medical malpractice lawsuit filed by The Estate against The Hospital or o indemnify or
reimburse for payments made to satisfy the judgment The Estate might obtain. Exhibit 3"

Exhibit “4" The representation to the 4] 3% District Court  Exhibit “3" is that The Haspital
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had a self-insured trust “available 1o satisfy part or il of any judgment rendered in the action
against The Hospital or to indemmify or reimburse for payments made to satisfy the

judgment”. Tex. R. Civ. P. 192.3 (f) and 194.2(g) Specifically, The Hospital represented

that it had a self-insured trust fund established, in liey of primary nedical malpractice
insurance, in the amount of £4,000.000.00 plus excess frability insurance coverage with
upper limits of $25,000,000.00 to resolve The Estate’s pending medical malpractice claim
and to satisfy any judgrent The Estate might obtain in the lawsuit as a result of The Hospital

malpractice claim. Exhibit “3”: Exhibit “4" Similar representations were made to other

state courts in actions filed by victims of FWQH malpractice.

Declarations and representations were aiso made to excess liability insurance carriers
that this self-insured trust fund was to pay victims of hospital malpractice, Exhibig “*4"

To find that The Hospital is the sole beneficiary would render the trust agreement
meaningless, which would not be a proper interpretation of the trust agreement. Kelley-
Coppedge, Inc. v. Highlands Ins. Co., 980 S.W.2d 462, 464 (Tex. 1998)

Summarizing, the beneficiary of The Trust i sufficiently identified as being victims
of hospital malpractice. It is Movant’s pasition that the intent of The Trust is clear and

unambiguous - The Estate is a beneficiary of The Trust. However, if the trial court
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determines that The Trust is ambiguous regarding this issue, Movant has demonstrated that
the evidence, here provided, supports Movant’s position. The evidence shows that

documents prepared by The Hospital evidence that The Hospital intended the Trust to be for

ROy B o g T Y 1 2

the benefit of The Estate. The Hospital’s Director of Accounting, Bruce Edwards, stated
under oath that victims of hospital maipractice were the beneficiaries of The Trust. The
Medicare Provider Reimbursement Manual cvidences that the beneficiary/ies of The Trust
and similar self-insured trusts, is‘are intended to be victims of hospital malpractice and The
Trust is structured such as clearly intending to be in conformity with Medicare rules and
regulations. Analyzing The Trust “from all four comers”, to conclude that any entity, other
than a person who is a victim of hospital malpractice is beneficiary of The Trust would be
senseless and would be contrary to Medicare requirements. There are sufficient pleadings
and evidence to support The Estate’s claim that it is a beneficiary of The Trust, As
beneficiary, The Estate can bring an action against the trustee for breach of fiduciary duties
and against any civil conspirators participating in Chase Bank’s breach of its fiduciary duties.

Movant respectiully states and urges that this dispute is best resolved by a state court

and jury.
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Civil Conspiracy - Pleadings and Evidence Sufficient to Support Cause of
Action for Civil Conspiracy.

e T AP TP U S Ao oo e e e e

P s P o e

The petition and the evidence here presented is sufficient to support Movant’s claim
that the individuals named as defendants did conspite with Chase Bank to mismanage and
misappropriate trust funds and conceal those illegal disbursements from Medicare, from The
Hospital’s excess liability insurance carriers and from the Texas Courts in which hospital
malpractice claims were being prosecuted.

Civil conspiracy is proved by showing: (1) two or more persons; (2) an objective to
be accomplished; (3) a meeting of the minds on the objective; (4) one or more unlawful,
overt acts; and (5) proximate damages. Duzich v. Advantage Finance Corp., 395 F.3d 527,
530 (5th Cir. 2004). The consprracy may involve an unlawful purpose or unlawful means
of achieving a lawful purpose. Tilion v. Marshall, 925 S.W .2d 672, 681 (Tex. 1996). Proofl
of a conspiracy does not require direct evidence. See Schhumberger Weil Surveying Corp.
v. Nortex Qil & Gas Corp., 435 S.W.2d 854, 858 {(Tex. 1969). Conspiracies, often, must be
inferred from and proved by circumstantial evidence. J4. See, also, Miramont Management
Company, LLC, d/b/a Miramont Coun iry Club v. John Sibbald Associates, Inc., et al, (Cause
No. H-08-2188 (United States District Court, S.D. Texas, Houston Division, August 26,

2008}
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In Texas, civil conspiracy is a derivative tort; therefore, the plaintiff must plead and
prove the underlying tort ctaim upon which the conspiracy is based. Hinojosa v. Guidant
Corp., 2005 WL 2177212, at 4 (8.D. Tex., Sept. 7, 2005) {citing Grizzle v. Texas Commerce
Bank, 38 S.W.3d 265, 285 (Tex. App.- Dallas 2001, rev'd in part on other grounds at 96
S.W.3d 240 (Tex. 2002)). {See discussion, herein after, “Breach of Fiduciary Duty -
Pleadings and Evidence Sufficient to Support Cause of Action for Breach of Fiduciary
Duty by Chase Bank”) Ali members ofa conspiracy are jointly and severally liable for their
co-conspirators' wrongful acts. Kinzbach Tool Co. v. Corbent-Wallace Corp., 138 Tex. 565,
160 S.W.2d 509, 514 (Tex. 1942); Kastner v. Jenkens & Gilchrisi, P. C, 231 SW.3d 571,
580 (Tex. App. -Dallas 2007, no pet.) ("When a third party knowingly participates in the
breach of a fiduciary duty, the third party becomes a joint tort-feasor and is liable as such™)
Furthermore, even if a Co-conspirator's acts occurred before the conspiracy formed, all the
conspiring parties are liable for those acts, as long as those acts are made in furtherance of
the *common goa!' of the conspiracy. ..." Bentley v. Bunion, 94 S.W 3d 56] , 619 (Tex. 2002)

The Hospital relied extensively upon Medicare funds for its survival and excess

liability insurance coverage wascritical.  Edwards Deposition, Exhibit 9", page 15, lines

2 - 11 Medicare funds accounted for between 45% and 65% of its annual revenue, a fact
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In Texas, civil conspiracy is a derivative tort; therefore, the plaintiff must plead and
prove the underlying tort claim upon which the conspiracy is based. Hinojosa v. Guidant
Corp., 2005 WL 2177212, at 4 (S.D. Tex., Sept. 7, 2005) (citing Grizzle v. Texas Commerce
Bank, 38 S.W.3d 265, 285 (Tex. App.- Dallas 2001, rev'd in part on other grounds at 96
S.W.3d 240 (Tex. 2002)). [See discussion, herein after, “Breach of Fiduciary Duty -
Pleadings and Evidence Sufficient to Support Cause of Action for Breach of Fiduciary
Duty by Chase Bank”] All members ofa conspiracy are jointly and severally liable for their
co-conspirators' wrongful acts. Kinzbach Tool Co. v. Corbest-Wallace Corp., 138 Tex. 565,
160 S.W.2d 509, 514 (Tex. 1942); Kastner v. Jenkens & Gilchrist, P.C., 231 S.W .3d 571,
580 (Tex. App. -Dallas 2007, no pet.} ("When a third party knowingly participates in the
breach of a fiduciary duty, the third party becomes a Joint tort-feasor and is liable as such™)
Furthermare, even if a co-conspirator's acts accurred before the conspiracy formed, ail the
conspiring parties are liable for thage acts, as long as those acts are made in furtherance of
the ‘common goal' of the conspiracy. .. ." Bentley v. Bunton, 94 S.W.3d 561,619 (Tex.2002)

The Hospital relied extensively upon Medicare funds for its survival and excess

liability insurance coverage was critical.  Edwards Deposition, Exhibit “9”, page 15, lineg

2.- 11 Medicare funds accounted for between 45% and 65% of jts annual revenue, a fact
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confirmed by the Director of Accounting, Bruce Edwards. Edwards Deposition, Exhibit “9"

page 104, lines 3-4 The Medicare Provider Reimbursement Manual provides, in part:

1. General Legal Responsibility. The fiduciary agreement must include the
appropriate legal responsibilities and obligations required by State laws.

2. Control of Fund. The fiduciary must have legal title to the fund and be
responsible for proper administration and contral. The fiduciary cannot be
related to the provider either through ownership or control as defined in
Chapter 10, except where a State acts as a fiduciary for a State or local
governmental provider or pool. ..

3. Bayments by Fiduciary. The agreement must provide that withdrawals
must be for malpractice and comprehensive general liability or
unemployment or workers' compensation insurance losses, or empioyee
health benefits coverage only and those expenses listed in Sec. 2162.8, ...
Furthermare, evidence of a practice of payments from the fund for purposes
unrelated to the proper administration of the fund may resultin a withdrawal
cf recognition of the self-insurance fund by the Medicare program. In such
instances, payments into the fund will not be considered an allowable cost.

Intermediaries will suomit incidents of impropriety to the appropriate regionai
office.

These Medicare requirements are also contained in The Trust Agreement. It is
reasonable to conclude that the individual defendants knew these requirements and knew that
they were required to be followed.

Medicare expects the provisions of the Manual to be followed and incidents of
impropriety are to be reported by the Intermediaries. It is common knowledge that failure

to comply with Medicare laws car result in either civil or criminal penalties, or both for those
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who knowingly violate Medicare laws. Thompson v. Columbia/HCA Healtheare, 125 F.3d
899 (5th Cir. 1997); 31 US.C, § 3729 et seq (federal False Claims Act); Thompson v.
Columbia/HCA Healthcare, 125F, 3d 899 (5™ Cir. | 997); U.S. ex Rel. Bledsoe v. Community
Health Sys., 342 F.3d 634 (6th Cir. 2003)

At this point, there is sufficient evidence and it is reasonable to conclude that the
defendants knew that the provider [The Hospital] can lose it rights to medicare
reimbursement and can be held liable and accountable, civilly as well ag criminally, if it
violates Medicare rules and reguiations. 31 U.S.C. § 3729 et seq (federal Faise Claims Act);
Thompson v. Columbia/HCA Healtheare, 125 F. 3d 899 (5" Cir. 1997); US. ex Rel
Bledsoe v, Community Heaith Sys., 342 F.3d 634 (6th Cir. 2003); Whitfield v. Lindemann,
853 F. 2d 1298 (5" Cir. [988) It is likewise reasonable to conclude from the evidence that
loss of Medicare funds could financially cripple The Hospital.

The evidence provided shows that the trust fund balances were not maintained but
were reduced from more than $4,000,000.00 to less than $20,000.00 while Movant's
malpractice claim was pending, which fact was concealed from significant parties - hospital
insurance carriers, claimants and State courts. Movant alleges that these misappropriations

were also concealed from Medicare Intermediaries. Defendant, Nancy Argo was the Risk
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Manager for The Hospital and was directly in charge of assigning a value to The Estate’s
claim. Exhibit “6” Ms. Argo is the person consulted for explanations of requested

withdrawals for malpractice claims; the “go to” person. Exhibit “6"; Edwards Deposition,

Exhibit “9" page 45. lines 12 - 24 1t is reasonable to conclude that she Knew the

requirements and the provisions of The Trust and that those requirements and provisions
were not being complied with and followed, It is also reasonable to conclude that Ms. Argo
knew the severe consequences that might result jf improper management of or improper
appropriations from The Trust were revealed te the public or to Medicare. Defendant, Glenn
Milton was the Chief Financial Officer of The Hospital during relevant periods from 1999
until The Hospital closed. He knew that trust funds were to only be used to resolve

malpractice claims. Edwards Deposition, Exhibit “9" page 38, line 18 - page 39_line 25

The financial statements of The Hospital were structured under Defendant, Milton's

directives in a manner that improper withdrawals from The Trust were not reported to The

Hospital’s Board of Directors, Edwards Deposition. Exhibit “9", page 39, line 23 - page 40,

ling i It is reasonable o conclude that Defendant, Milton also knew that using trust funds

for purposes other than related to malpractice claims was improper and a violation of

Medicare laws and severe consequences could result if misappropriations were not
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concealed. Defendant, Jay Sandlin was the CEO of The Hospital during these relevant
periods and discussed these appropriations with Melton and Argo because they knew that
The Trust was required to maintain the balances represented and that it was “risky” to
remove funds from The Trust and usc those funds in a manner contrary to the provisions of

The Trust. Edwards Deposition. Exhibit “9” page 110, line 3 - page 112. line 19

There is sufficient evidence, at this juncture of the case, to conclude and it is
reasonable to so conclude that the individual defendants knew the on-going management of
the trust by Chase Bank and the appropriation of trust funds were improper and knew that,
if such improprieties were revealed, The Hospital, as well as individuals involived, could
suffer severe consequences, both civilly and criminally. Tt is also reasonable to cenclude that
the individual defendants and Chase Bank knew that misappropriating trust funds and trust
properties established by a charitable institution could have severe consequences,
independent of Medicare laws. [citations omitted] Stated another way, based upon the
evidence available, it is reasonable to conclude that the “common goal” or “objective”of the
lrustee and the conspirators was “the appropriation of trust funds to hospital bank accounts
foruse in other ways, inconsistent withand in violation of the terms and purposes of the self-

insured trust agreement, and to conceal such improprieties from Medicare and others,
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knowing of possible dire consequences, if the misappropriations were revealed”.

It is also significant that, from the evidence developed to this point, neither the
improper use of the trust funds nor the concealing of the improper use of the Trust from
Medicare officials, the Court, The Estate or The Hospital’s excess liability insurance carrier
officials could have been accomplished, but for the conspiracy and the agreement between
Chase Bank and the individual defendants - the combination - to commit such unlaw ful acts,
Certainly, there is no evidence that Chase Bank acted independently in misappropriating trust
funds and the individual defendants could not have accomplished a transfer of the funds for
improper purposes, had Chase Bank followed the clear requirements of The Trust.

There are sufficient pleadings and evidence to support The Estate’s good faith claim
that the individual defendants were co-conspirators with Chase Bank to misappropriate trust
funds and trust property. The joinder is not fraudulent or improper.

Breach of Fiduciary Duty - Pleadings and Evidence Sufficient to Support
Cause of Action of Breach of Fiduciary Duty by Chase Bank.

A trustee of a Texas trust has, by law, a fiduciary duty toward the beneficiary or
heneficiaries of the trust to perform its duties in a prudent manner and to comply with the
terms and provisions of the trust agreement, whether written or oral. Meyer v. Cathey, 167

$.W.3d 327, 330 (Tex. 2005) The clements of a cause of action for breach of fiduciary duty
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claimare (1)a fiduciary relationship between the plaintiff and defendant, (2)abreach by the
defendant of his fiduciary duty to the plaintiff, and (3) an injury to the plaintiff or benefit to
the defendant as a result of the defendant's breach. Lundy v. Masson. 260 S.W.3d 482 {Tex.
App. - Houston [ 14" Dist ] 2008, pet. denied); Jones v. Blume, 196 S.W.3d 440, 447 (Tex.
App. - Dallas 2006, pet. denied); Punts v. Wilson, 137 S.W.3d 889, 891 (Tex. App. -
Texarkana 2004, no pet.) Whether any breach of fiduciary duty is a “clear and serious
violation of duty” is a question of state law to be resolved by the court, Burrow v. Arce. 997
8.W.2d 229 (Tex. 1999).

A trustec is liable to the beneficiary or beneficiaries of The Trust for the
misappropriation and mismanagement of trust property, even though its misconduct is
caused, or contributed to by the misconduct of others. A Ipertv. Riley, 01-06-00605-CV {Tex.

App.- Houston [I* Dist ] 10-23-2008); Tex. Prop Code Sec. 114.000 Once a settlor

completes a transfer of assets to a trust, the beneficiaties gain beneficiaf title and the trustee

gains sole legal title in, and exclusive control over, the trust property, subject to the trust

instrument. Alpers v. Riley, 01-06-00605-CV (Tex. App.- Houston [{* Dist.] 10-23-2008)

[emphasis added}; Black's Law Dictionary, at page 1546 (8th ed. 2004) (explaining

characteristics of various trusts); see also Pickelner v. Adler, 229 S.W.3d 516, 526 (Tex.

MOTION TO REMAND
PAGE NO. 39
C:\Documents and SettingsadminMy Documents\User Files off Desktop &

Notebook\Desktopt ATKINS LIBRARY\CLIENT FILES\Med-Mal'\Fisher\Fisher v
Chase\Pleadings\MotRemandFINA L2b.wpd

APP. 238




App.-Houston [ 1st Dist.] 2007, pet. denied) At the same time, the trustee, as a fiduciary, has
an equitable duty to hold and manage the property for the benefit of the beneficiaries. Tex.

Prop. Code ann_§§ 1 13,051, 113.056{a) {Vernon 2007); Alpertv. Riley, 01-06-00605-CV

(Tex. App.- Houston [|* Dist] 10-23-2008)  Certain of those fiduciary duties are
nondeiegable. 7ex. Commerce Bank, N.A. v Grizzle, 96 S.W.3d 240, 249 (Tex. 2002); Stay
v. Burnett Trust, 187S.W.2d 377, 387-88 (Tex. 1945); see also Transamerican Leasing Co,
v. Three Bears, Inc., 586 S.W.2d 472,476 (Tex. 1979) (“The general rule is that a trustee
may not delegate his discretionary power to another, A trustee may, however, . . . give
autherity to another to carry out ministerial or mechanical acts. .. ") The trustee alone s
responsible as a fiduciary if he allows the settlor to mismanage trust property to the detriment
of the trust. Alperr v. Riley, 01-06-00605-CV (Tex. App.- Houston {1 Dist.] 10-23-2008)

The trustee of The Trust during relevant times was Chase Bank, with tryst
management duties assigned to Chase Bank Sr. Vice President, Robert Lansford, who was

also a director of The Hospital. Lansford Depogsition, Exhibit “8”, page 5, line 17 - page 7,

line 16 and page 13 lines 2- 14 Without dispute, Chase Bank, as trustee, held tegal title tc
all trust property, as the law required. Exhibit “2"; Alpert v, Riley, 01-06-00605-CV (Tex.

App.- Houston [ 1% Dist.] 10-23-2008) Liability of Chase Bank, as trustee, can be established
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through the testimony of Chase Bank officers, former hospital employees and individual
defendants, as well as by bank records,

The Trust provided specific procedures for Chase Bank to follow to be authorized o
withdraw and pay out trust funds for the specific purposes of the trust. Payments were to
be made from the trust only upon the written directives of verifieg signatures and for specific

designated purposes. Exhibit “2”. at Art. 3.03 (a} There is credible evidence that the

procedures for payment of trust funds as set forth in the trust were not followed: Signatures
ofhospital personal who were authorized to order disbursements were required to be verified

to the trustee, but this requirement was not followed by Chase Bank. Lansford Deposition,

Exhibit “8" at page 56, lines S+ 19 The purpose of withdrawals from the trust fund was nat
certified and documented, as required, and withdrawals were made by Chase Bank without

proper instructions.  Exhibit “2". ar Art. 5.03; and, see, Lansford Depasition, Exhibit 8"

exhibit number 7 to the deposition, which is discussed at page 54, lines 14 - 22 of his

deposition Chase Bank never questioned withdrawal requests, since the trust was a revocable

trust. Lansford Deposition, Exhibit “8”. at page47, line 22 - page 49, lige 8 and page 94, line

10 - page 97, line 9 Chase Bank did not know and was nat provided with the names of those

persons authorized to direct withdrawals and to have certified copies of their signatures on
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file and did not demand them. Lansford Deposition, Exhibit “8" at page 90. line 11 - page

91, tine 10 Chase Bank was never advised as to the adequacy of the funds or property in The
Trust, as required and Chase Bank never inquired. Lansford Deposition. Exhibit “8", at page
92, line § - page 93, line 12

These specific directives were not discretionary. Exhibit “2”; Exhibit “S” These
directives could not be abandoned or ignored by the trustee, simply because someone asked
the trustee to not follow them. Tex. Commerce Bank, N.A. v. Grizzle, 96 S.W 3d 240, 249
(Tex. 2002), Siay v. Burneu Trust, 187 S.W.2d 377, 387-88 (Tex. 1945); see also
Transamerican Leasing Co. v. Three Bears, Inc. , 586 S.W.2d 472, 476 (Tex. 1979); A4 Ipert
v. Riley, 01-06-00605-CV (Tex. App.- Houston [1* Dist.] 10-23-2008) Chase Bank’s senior
vice president, Robert Lansford, who was in charge of the management of The Trust during
all relevant times, acknowledged this duty to comply with the requirements of The Trust,

whether the trust was a revocable trust or not. Lansford Deposition, Exhibit “8", at page 62.

ling 3 - page 65, line |7
Chase Bank, as trustee, is lable to the beneficiary or beneficiaries of The Trust for the
misappropriation and mismanagement of trust property, even though its misconduct is

caused, or contributed 10 by the misconduct of the individual defendants. Alpertv. Riley, 01-
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06-00605-CV (Tex. App.- Houston [1* Dist.] 10-23-2008); Tex. Prop Code Sec. 114.00]

The pleadings and evidence are sufficient to support The Estate’s claim of breach of
fiduciary duty by Chase Bank, as trustee of The Trust.

Proximate Cause - Pleadings and Evidence Sufficient to Support
Proximate Cause.

Arguably, Chase Bank has the burden, as the identified trustee of The Trust, to prove
that there would have been sufficient funds available to satisfy Movant's clain, but for the
breach of the trustee’s fiduciary duty. Keck Mahin. et al v. Nat. Union Fire Ins. Co of
Pittsburgh, P.A., et al 208$.W.3d 692, 695 (Tex. 2000); Archer v. Griffith, 390 S\ W.2d 735,
739 (Tex. 1964) Whitfield v. Lindemann, 853 F. 2d 1298, 1304 (5™ Cir. 1988) 1n Archer v.
Griffith, the Supreme Court states:

"The burden of establishing its perfect fairness, adequacy, and equity, is
thrown upon the attorney ffiduciary], upon the general rule, that he who
bargains in a matter of advantage with a person, placing a confidence in him,
is bound to show that a reasonable use has been made of that confidence; L
a rule applying equally ta all persons standing in confidential relations with
each other.” Story, Equity Jurisprudence, 7% ed. 1857, § 311. This principle
has always been recognized by the Texas courts, 390 S.W.2d at 739 (Tex.
1964)

However, whether the burden lies with the trustee or the beneficiary to prove that a breach of
fiduciary duty did or did not proximately cause damage, causation is proved by showing that

sufficient funds were (or were not) available to properly fund the trust and that those funds
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would have been reserved and available for satisfaction of Movant’s medical malpractice
claim, had the millions of dollars deposited been managed and appropriated properly,
Whitfield v. Lindemann, 853 F. 2d 1298, 1304 (5" Cir. 1988); and, see Section 212,

comment ¢, of the Restatemnent {Second) of Trusts which provides that

a trustee is not liable for a loss resulting from the breach of trust if the same
loss would have been incurred if he had committed no breach of trust. Put
ancther way, “If the trustee commits a breach of trust and if a loss is incurred
the trustee may not be chargeable with the amount of the loss if it would have
occurred in the absence of a breach of trust." Id. § 205, comment f;

and, see, also Florida Dept. of Ins. v. Chase Bank of Texas, N.A., 274 F. 3d 924 (5* Cir.
2001) (conspiracy by Chase Bank to conceal begus nature of self-insured fund): Shriners
Hospitals for Crippled Children v. Gardiner, 152 Ariz. 519,523,733 P.2d 1 102, 1106 (1986),
vacated on other grounds, 152 Ariz. 527, 733 P.2d 1110 (1987); Fort Myers Memorigl
Gardens, Inc. v. Barneit Banks Trust Co., 474 So.2d (215, 1218 (Fla, App. 2d Dist. {983);
Seven G. Ranching Co. v. Stewart Tiile & Trust, 128 Ariz. 590, 592, 627 P.2d 1088, 1090
(1981); Estate of Stetson, 463 Pa. 64, 83-84, 345 A.2d 679, 690 (] 975); See also Bogen,
Trusts and Estates § 592 at 410-11 (2d ed. 1980 & Supp. 1988); § 862 n. 10 (2d ed. 1982 &

Supp. 1988); and 111 Scott, The Law of Trusts § 205.1 at 1673 (3d ed. 1967) In Whiifield,

the Fifth Circuit Court holds:
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The authorities are not in accord with regard to the burden of proof on the

issue of causal relation. The cases cited in the preceding paragraph hold that,

once the existence of a loss has been established, the burden is on the

trustee to show [Page 1305] that there was no causal relation between his

breach and the loss, i.e., that the foss would have occurred regardless of the :
breach. However, there also is authority that it is the plaintiffs duty to prave
a causal connection between the breach and the loss, particularly where the :
party sought to be held is nol a named trustee. E.g., United States Life ins.

Co. v. Mechanics & Farmers Bank, 685 F.2d 887, 895-97 {(4th Cir. 1982);

Leigh v. Engle, 727 F.2d 113, 137 (7th Cir. 1984}, Brandt v. Grounds, 687

F.2d 895, 898 (7th Cir. 1982). Assuming that the burden of proof is on the

defendants in the instant case, the recerd as it presently stands satisfies us

that, except for the overpayment of $243,038[fn2] which the Pension Plan

made to SCP, they have met this burden. Indeed, if other issues in the case

did not require a remand In any event, we would be inclined to hold in favor

of the defendants on this point without remanding to the district court for

further findings. See Kratzer v. Capital Marine Supply, Inc., 845 F 2d 477, 483

(5th Cir. 1981); Tomuin v. Ceres Corp., 507 F.2d 642, 648 n. 2 {5th Cir, 1975);

see also Canadian Transport Co. v. Irving Trust Co., 548 £.2d 53, 55 {2d Cir.

1977).

[18] Insofar as this item of damage is concerned, we direct that the district
court on remand give the Secretary an opportunity to meet the defendants'
proof concerning the Jack of available assets and then make specific findinas
as to whether Shanbaum and Carp had any assets, other than the radio
station and microwave system, that could have been used to satisfy Judae
Higginbotham's Consent Qrder. If they had no other assets, the fact, as the
district court found, that the two properties were transferred at an inflated
value, did not harm the Pension Plan, except as the inflated values Jed to the
$243,038 repayment. "If trustees act imprudently, but not dishonestly, they
should not have to pay a monetary penalty for their imprudent judgment so
long as it does not result in a loss to the Fund." Srock v. Robbins, 830 F.2d
640, 647 (7th Cir. 1987). Should the district court find that other assets were
available for payment to the Plan, the damage figure of $243,038 may be
increased by an amount representing such available assets until the total
amount of the unpaid balance of the Consent Order has been reached.
Whitfield v. Lindemann, 853 F. 2d 1298, 1304-5 (5" Cir. 1988) [emphasis ?
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added])

Movant alleges, and has been advised previously by hospital representatives, and by
the Trustee, Shawn Brown, that FWOH assigned $900,000.00 to the malpractice claim of
Johnny Fisher shortly after the notice of claim was served upon FWOH in August, 2000.
Exhibit“6” Bank records evidence that funds had been depesited to the trust fund, sufficient
to satisfy Movant’s claim, as it was valued by FWQOH representative, Nancy Argo, one of the
individual defendants in this lawsuvit.  Exhjbit “7” The deposition of Bruce Edwards
evidences that The Hospital had sufficient funds to properly maintain The Trust, but simply

chose to deplete The Trust of its funds and appropriate those funds to other uses, inconsistent

with the requirements of The Trust. Edwards Deposition, Exhibit 9" page 117, line 9 - page
121, line ]

Further discovery is needed; however, based upon the evidence that has been
developed and here provided, it is reasonable to conclude that Plaintiff can prove and
persuade a jury that had the trust been administered properly, there would have been sufficient
funds to satisfy Plaintiff’s claims and it will be difficult, if not impossible, for Chase Bank and
the individual defendants to prove otherwise.

Mavant served its claim for damages resulting from hospital malpractice on FWOH
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on August 24, 2000 and filed its malpractice lawsuit in April 23, 2001. Exhibi: 6" FWOH
represented, shartly after the malpractice lawsuit was filed and continuously thereafier, that
it had, in the self-insured trust fund, $4,000,000.00 1o satisfy Movant’s malpractice claim.
Exhibit “4" While that claim was pending in the 413* District Court, Johnson County,
Texas, trust fund bank records in the possession of Chase Bank reveal that more than
$5,000,000.00 was delivered to Chase Bank by FWOH for deposit into the subject trust fund
and was, in fact, deposited into said account. Exhibjt “7" During the period, then, from on
and after August, 2000 to September 30, 2005, there were sufficient funds available for
satisfaction of Movant’s claim, as that claim was valued by FWOH. Lansford Deposition,

Exhibit “8", page 69, ling 22 - page 72. line 4; Exhibit “7" It is reasonable to conclude that

$900,000.00 was and would have remained reserved by The Trust for The Estate’s claim,
but that reserve was not maintained or retained by Chase Bank, as Medicare required and
as The Trust required.

Trust fund bank statements, Exhibit “7”, indicate that funds sufficient to satisfy The
Estate’s judgment were not in the trust when Movant’s judgment was obtained. However,
the Manual requires that adequate funds remain in the trust fund, even if the provider

chooses t0 revoke and terminate the trust.  “Termination”. Medicare Provider
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Reimbursement Manual, Sec. 2162.7.B .4, Exhibit“5” This requirement is, also, contained

in The Trust, Exhibit “2”. Sec. 5.02. “Termination from Medicare” The Trust was never

revoked or terminated. Lansford Deposition. Exhibit “8", page 94, line 10 - page 95, line
6 Therefore, it is reasonable to conclude and Movant alleges that had The Trust been
managed properiy and trust funds not misappropriated, there would have been sufficient
funds to satisfy the judgment, even if the trust had been revoked and terminated. It is not
a defense for Chase Bank to claim that it was told to appropriate trust funds for improper
purpose and purposes inconsistent with the provisions of The Trust because a trustee is
liable if he mismanages the trust at the direction of the settlor.  Alpert v. Riley, 01-06-
00605-CV (Tex. App.- Houston [1* Dist.] 10-23-2008); Sece, alsa, Tex. Conmmerce Bank,
N.A. v. Grizzle, 96 S.W .3d 240, 249 (Tex. 2002); Slay v. Burnett Trust, 187 S.W.2d 377,
387-88 (Tex. 1945); see also Transamerican Leasing Co. v. Three Bears, Inc., 586 S.W.2d
472,476 (Tex. 1979); Alpertv. Riley, 01-06-00605-CV (Tex. App.- Houston [17 Dist.] 10-
23-2008)

It is reasonable to conclude Defendants’ wrongful conduct is a proximate cause of
The Estate's damages, herein enumerated and sought. Whirjield v. Lindemann, 853 F. 2d

1298, 1304 (5™ Cir, 1988)
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The damages are not determined, at this time, but they certainly exceed $75,000.00.
Further discovery is necessary to establish the damages in detail. However, the fact such
allegations have not been more fully developed or established at this early date is not
grounds to deny remand. Miramont Management Company, LLC, d/bfa Miramont Co untry
Club v. John Sibbald Associates, Inc., et al, (Cause No. H-08-2 188 {United States District
Court, 8.D. Texas, Houston Division, August 26, 2008)

Conclusion. For the reasons set forth in this Motion to Remand, this Court should
and Movant respectfully requests that this Court abstain from accepting this case
improvidently removed from state court by Chase Bank and remand the case to the state

court from which it was removed.
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Prayer
Movant prays that, upon hearing, this Motion to Remand be SUSTAINED AND
GRANTED, and this case returned to the state court from which it was removed, and for any
other order the Court deems appropriate.

LAW OFFICES OF E.L. ATKINS
AND ASSOCIATES a/k/a ATKINS
LAW FIRM
325 South Mesquite Street
P.O. Box 157
Arlington, Texas 76010-0004
(817) 261-3346 METRO
(817)261-3347 FAX

and
MACLEAN & BOULWARE
Attorneys at Law
11 Main Street
Cleburne, Texas 76033
(817)645-8700 d

John MacLean
TXB #12764000
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CERTIFICATE OF SERVICE

This is to certify that on this theﬁ@ of January, 2009, a true and correct copy
of the above and foregoing Motion to Remand has been served upon the following, as
required by law:

Robert G. Richardson

Jeffrey G. Hamilton

Heather M. Forrest

Jackson Walker L.L.P.

Attorneys

901 Main St.

Suite 6000

Dallas, TX 75202

Attorneys for JP Morgan Chase Bank, N.A.,
via CM RRR No. 7008 1140 0002 0617 1738

Kins

John Maclean

MOTION TO REMAND
PAGE NO. 51
C:\Documents and Settings'admin'‘My Documents\User Files off Desktop &

Notebook\Desktop\ATKINS LIBRARY'CLIENT FILES\Med-M al\Fisher\Fisher v
Chase\Plcadings‘\MotRﬂmand‘r‘-INALEb.wpd

APP. 250



P ——

References
Statutes and Rules

28 U.S.C. Sec. 157 2

28 U.S.C. Sec. 1332

28 U.S.C. Sec. 133
28 U.S.C, Sec. 1441
28 U.S.C. Sec. 1452 ;
28 US.C. Sec. 1367

31 US.C. § 3729 e1 seq (Federal False Claims Act)

Tex. Probate Code ann., Sec 233A, and 3( ¢}
Tex. Prop. Code Sec. 111.004 (2)

Tex. Prop, Code ann. §8 113,051, 113.056(a)

Tex, Prop. Code ann. §6 113.051, 113.056(a)
Tex. Prop. Code Sec. 114.001. “Liabiljty of Trustee to Beneficiary”

Tex. Prop. Code Sec. 115.00] (1) and (3), “Prop, Jurisdiction™
Tex. R, Civ. Proc. 192.3 (f)

Tex. R, Civ. Proc. 194.2 (g)

Medicare Provider Reimbursement Manual, sec. 2162.7 D
Medicare Provider Reimbursement Manual. Sec. 2162.9 A

Medicare Provider Reimbursement Manual, sec, 2162.9 C

Treatises

Black's Law Dictjonary, at page 1546 (8th ed, 2004)

Bogert, Trusts and Estates § 592 at 410-11 (2d ed. 1980 & Supp. 1988); § 862 n. 10 (2d ed.
1982 & Supp. 1988)
4 Corbin gn Contracts sec. 779C (1951)

Section 212, comment e, of the Restatement {Second) of Trusts

[II Scott, The Law of Trusts § 205.1 at {673 (3d ed. 1967)
|_Williston on Contracts, sec. 356

MOTION TO REMAND
PAGE NO. 52
C:\Documents and Settings\admin‘My DocumentsiUser Files off Desktop &

Notebook Desktop\ATKINS LIBRARYSCLIENT FI LES'Med-Mal\Fisher\Fisher v
Chase'Pleadings\MotRemand FINAL2b. wpd

APP. 251



T Tl b = ey Rt

Cases

Alpert v. Rifey, 01-06-00605.CV (Tex. App.- Houston [1* Dist.] 10-23-2008)
Archer v. Griffith, 390 S.W .2d 733, 739 (Tex. 1964)

B, Inc. v. Miiler Brewing Co., 663 F.2d 545, 549 (5th Cir. 1981)

Baker v. Highland and Pustelak v Van-Denberghe, Nos, 84-1067 and 84-1068, slip op.
Bkrtcy.,, E.D. Mi. Jan. [985)

Bentley v. Bunton, 94 S.W.3d 561, 619 (Tex. 2002)

Brandt v. Grounds, 687 F.2d 895, 898 (7th Cir. 1982)

Burden v. General Dynamics Corp., 60 F.3d 213, 216 (5th Ci. 1995)

Burrow v. Arce, 997 S.W.2d 229 (Tex. 1999)

Butner v. United States, 440 U S, 48 (1579)

Canadian Transport Co. v, Irving Trust Co., 548 F.2d 53, 55 (2d Cir. 1977)

Capiin v. Marine Midland Grace Trust Co. of New York, 406 U.S. 41 6,928. Ci.1678,32
L. Ed. 2d 195 (1972)

Carriere v. Sears, Roebuck & Co., 893 F.24 98 (5" Cir 19%0)

Chesapeake & OR. Co. v, Cockrell, 232 U S. 146, 152 (1914)

Citizens Ins. v. Daccach, 217 §.W 3d 430 (Tex. 2007)

Corpus Christi Bank & Trust v. Smith, 525 S.W.2d 501, 503-4 (Tex. 1975)

Dudley v. Community Public Service Co., 108 F.2d 119, 123 (5th Cir. 1939)
Duzich v. Advantage Finance Corp., 395 F.3d 527, 530 (Sth Cir. 2004).

Energy Service Co. v. Superior Snubbing, 236 S.W .3d 190, 194 (Tex. 2007)
Estate of Stetson, 463 Pa. 64, 83-84, 345 A.2d 679, 690 (1 975)

Florida Dept. of Ins. v. Chase Bank of Texas, NA., 274 F. 3d 924 (5" Cir. 2001)
Fort Myers Memorial Gardens, Inc. v, Barnett Banks Trust Co.,474 S0.2d 12 13,1218 (Fla.
App. 2d Dist. 1985)

Gore Design Completions, Lid. v. Hartford Fire Ins. Co., No. 08-50042, 2008 U.S. App.

MOTION TO REMAND
PAGE NO. 53
C\Daocuments and Settings\admin‘My Documents\User Files off Desktop &

Notebook'Desktop'\ATKINS LIBRARYCLIENT FILES\Med-Mal\FisherFisher v
Chase\Pleadings\MotRcmandFlNALZh.Wpd

APP, 252




e

LEXIS 16481, *6-*7 (5th Cir. Aug. 4, 2008)

Great Plains Trust Co. v. Morgan Stanley Dean Witter & C 0., 313 F.3d 305 (5" Cir. 2002)
Griggs v. State Farm Lioyds, 181 F.3d 694, 698 (5th Cir. 1699)

Grizzlev. Texas Commerce Rank, 38 S.W 3d 263,285 (Tex. App.- Dallas 2001, rev'd in part
on other grounds at 96 §.W.3d 240 (Tex. 2002))

Hinojosa v. Guidant Corp., 2005 WL 2177212, at 4 (8.D. Tex., Sept. 7. 2005)
Houston v. Edgeworth (In re Edgeworth), 993 F.2d 51, 55 (5th Cir. 1993)
Hornbuckie v. State Farm Liovds, 385 F.3d 538, 542 (5th Cir. 2004)

Inre Burr Wolff, LP (S.D. Tex. [Hous. Div.], Bankruptcy No. 06-37073-H3, 10-10-2007)
In re Estate of Berger, 174 S.W.3d 845, 848 (Tex. App.-Waco 2005, no pet.)

In re Fort Worth Osteopathic Hospital, Inc. 287 B.R. 706 (Bkrtcy. N.D. Tex. 2008)

In Re Hardwicke Companies, Inc. (S.D. N.Y. 1985)

In Re Mercer's Enterprises, Inc., 387 B.R. 681 {Bkcy Ct. E.D. N.C. 2008}

Jones v. Blume, 196 S.W.3d 440, 447 (Tex. App .- Dallas 2006, pet. denied)

Kastner v. Jenkens & Gilchrist, P.C.,231 S.W.3d 571 »580(Tex. App.- Dallas 2007, nopet.)
Keating v. Shell Chemical Co., 610 F2d 328, 333 (5th Cir. 1980)

Keck, Mahin, et al v. Nat. Union Fire Ins. Co of Pitisburgh, P.A., et al 20 8.W.3d 692, 695
(Tex. 2000);

Kelley-Coppedge, Inc. v. Highlands Ins. Co., 980 S.W 2d 462, 464 (Tex. 1998) ;
Kinzbach Tool Co. v. Corbett-Wallace Cor - 138 Tex. 565, 160 S.W.2d 509, 514 (Tex. :
1942) i-
Knox v. Ball, 191 SW.2d 17, 21 (Tex. 1945)
Kratzer v. Capital Marine Supply, fnc., 645 F.2d 477, 483 {5th Cir. (98 M) !

Landry v. Exxon Pipeline Co., 260 B.R. 769 (MD La 2001)
Lundy v. Masson, 260 S.W.3d 482 (Tex. App. - Houston [14* Dist.] 2008, pet. dented)

Matiter of McRae Fire Protection, Inc., 49 B.R. 773 (E.D. Mich S.D., May, 1985)
McDonald v. Abbott Laboratories, 408 F.3d 177, 183 (5th Cir. 2005)
Meyer v. Cathey, 167 8. W.3d 327, 330 (Tex. 2005)

MOTION TO REMAND
PAGE NO. 54
C:\Documents and Settings\admin\My Documents\User Files off Desktop &

Notebook\Desktop\ATKINS LIBRARY'CLIENT FILES'Med-Mal\F isher\Fisher v
Chase'Pleadings\MotR emandF INAL2b.wpd

APP, 253



Miramont Management Company, LLC , d/b/a Miramont Country Club v. John Sibbald
Associates, Inc., et al, (Cause No. H-08-2188 (United States District Court, S.D. Texas,
Houston Division, August 26, 2008)

O/E Systems, Inc. v. fnacom Corporation, 179 F. Supp. 2d 363, 367 (D. Del. 2002)
Oilfield Operations, Inc. v. Official Unsecured Creditor’s Committee {In re Equinox Oil
Co., Inc., 300 F. 3d 614, 618 (5" Cir. 2003)

Parks v. New York Times Co., 308 F.2d 474, 476 (5th Cir. 1962)

Perfect Union Lodge No. 10 v. Interfirst Rank of San Antonio, N.A., 748 8.W.2d 218, 220
(Tex. 1988)

Pickelner v. Adler, 229 S.W.3d 516, 526 (Tex. App.-Houston [1st Dist.] 2007, pet. denied)
Punts v. Wilson, 137 8.W.3d 889, 891 {Tex. App.- Texarkana 2004, no pet.)

Re Alabama Fuel Sales Co.,45 B.R. 365 (N.D. Alz 1985)

Re American Energy, Inc., 50 BR. 175 (BC DC ND 1985)

Re Bob Lee Beauty Supply Co., 56 B.R. 17 (BC ND Ala 19835;

Re Hlinois-California Express, Inc., 50 B.R. 232 (B.C. DC Colo 1985)

Ke Sweeney, 49, B.R.1008 (N.D. IIl,, 1985)

Re Tom Carter Enterprises, Inc., 44 B.R. 605 (C.D. Cal 1984}

Republic Nat'{ Bank of Dallas v. National Bankers Life Ins. Co., 427 8. W .2d 76, 89 (Tex.
Civ. App. - Dallas 1968, writ ref’d n.r.e.)

Seven G. Ranching Co. v, Stewart Title & Trust, 128 Ariz. 590, 592, 627 P.2d 1088, 1090
(1981)

Shriners Hospitals for Crippled Children v. Gardiner, 152 Ariz. 519,523, 733 P.2d 1102,
1106 (1986), vacated on other grounds, 152 Ariz. 527, 733 P.2d 1110 (1987)

Slay v. Burnett Trust, 187 S.W.24 377, 387-88 (Tex. 19435)

Smaltwood v. {Il, Cent. R.R. Co., 385 F.3d 568, 573 {5th Cir. 2004)

Smith v. Petsmart, Inc., No.06-60497, 2008 WL 2062257, at *2 (S.D. Tex., May 15, 2008)
State Farm Mutual fns. Co. v. Ollis, 768 S. W .2d 722,723 (Tex. 1989)

Tex. Commerce Bank, NA. v, Grizzle, 96 S.W.3d 240, 249 (Tex. 2002)
Thompson v. Cofumbia/HCA Healthcare, 125 F. 3d 899 (5™ Cir. 1997)

MOTION TO REMAND
PAGE NQ. 55

C:\Documents and Settings\admin\My Documents\User Files off Deskiop &
Notebook\Desktop\A TKINS LIBRARY\CLIENT F ILES\Med-Mat\Fisher\Fisher v
Chase\Pleadings\MotRemandFIN AL2b wpd

APP. 254



Tomlin v. Ceres Corp., 507 F.2d 642, 648 n. 2 (5th Cir. 1975)
Transamerican Leasing Co. v. Three Bears, Inc., 586 S.W.2d 472, 476 (Tex. 1979)
Travis v. Irby, 26 F.3d 644 (5th Cir. 2003)

United States Life Ins. Co. v. Mechanics & Farmers Bank, 685 F.2d 887, 895-97 (4th Cir.
1982)

UNR Industries, Inc. v. Continental Insurance Co., 623 F. Supp. 1319 (N.D. 111, 1985)
US. ex Rel. Bledsoe v. Community Health Sys., 342 F.3d 634 (6th Cir. 2003)

Whitfield v. Lindemann, 853 F. 2d 1298, 1304 (5* Cir. 1988)
Exhibits

Exhibit “!™ - Petition, with attachments

Exhibit “2” - Trust Agreement

Exhibit “3" - FWOH’s Response to Request for Disclosure

Exhibit “4"” - Dec sheet for excess liability insurance pelicy issued by Mutual
Assurance Insur, Co.

Exhibit “5” - Medicare Provider Reimbursement Manual sections

Exhibit 6" - Affidavit of E.L. Atkins

Exhibit “7” - Chase Bank Records and Statements of The Trust Account, identified
by Chase Bank Vice President, Robert Lansford, marked as Exhibit
*“8” to Depositian of Robert Lansford, wken January 25, 2006

txhibit “8" - Portions of deposition of Robert Lansford, taken January 25, 2006

Exhibit“9" - Portions of deposition of Bruce Edwards, taken February 12, 2008

Exhibit “10”- Judgment obtained in Fisher vs FWOH medical malpractice case

MOTION TO REMAND
PAGE NO. 56
C:\Documents and Setungsadmin\My Documents\User Files of{ Desktop &

Notebook\Desktopl ATKINS LIBRARY\CLIENT FILES\Med-Mal\F isher\Fisher v
Chasc\Pleadings\rvIocRcmandFINAMb.wpd

APP, 255

T A S AT © et RN e b dn 0 £ T A a4 ta e o ene e oo



Exh

MOTION TO REMAND
P

C:\Documents and Settings\admin\My Doc

ibit “1”

AGE NOQ. 57

uments\User Files off Desktop &

Notebook\Desktop\A TKINS LIBRARY\CLIENT FILES\Med-Mal\Fisher\Fisher v

Chasc\Plcadings\MotRemandFINALzb.wp

d

APP. 256

SRR



Caume Mo, P20001709%
WRE - ' TN TEE PROBATE COURT
= : COURT NG 7
ESTATE OF JOHNNY FISHER DEC), 1OHNSON COUNTY, TEXAS

PR 5 R A ROARE RN SR NAN
ESTATE OF JOHNNY PISEER, DEC'D, TN THE FROBATE COURT
Plaingiff

v, COURT WO 2

MILIGN, IAY SANDLIN, LUCY

.
.
JP MORGAN CHARE BANK, N.A, GLENN +
£l
NORRIS, AN. and WaWCY AROQ, RN, *

-

Defendans JOFNSON COUNTY, TEXAS
2 ,
ORIGINAL PETITION AND CRLAIM OF ESTATR  |° ® 7o
.
O THE HONORABLE PROBATE COURT: p 3
1

This chnins i+ brought by the i tacs of Jolwwy Fisier, Deceased, (hereatter Jat t
“THE ESTATE™) b the sbove styled and mumbered Probaze Procooding prarmum b th
Prsvisions of the Taxes Probase o,

I P

Jurisdiction and Veawe
This claim is a mycer EPRCTTLIOE b0 4N ESIMD OF erichant T an eiate, Rog 2 75X,
EROT. CODE This 1t » chim ir Erougln by THE ESTATE baged wpar. varkus causes of

acram, boreaftor st fortk. All of & rignificany portiar o8 the causes of xchan hercip set forth

A
Chira ks
Puge No |
OrigP el hrvChaaFINALY wpl

CoDacawnn wd Sevingrwdandrddy Dacumenett e Ttles Y Deskiop £ Mo onok Pegopra TINS
LIDRARY.CLIEMT FItES$Wdnc-MalFivhz v 1> Mo ChasePlead s anigls R ahr s eRINALS wpd

4 Loty Nouris, RN, 1006 Mongeemary S, For. Wath, Teags TFEICT, and,

[

Kancy C. Arge, RN. whwd £ present address 1 iknwn ® B e,
T# Mowgan (ese Baak, N A is hereia seferred W, & times, ap “CHASE BANK"
Nature wé Clale
THE ESTATE awns 3 udgment {"The luégment™) agwingt Fort Wond Osteopar.is
Hospiul, Inc CFWOR" or “The Hopita") in ¢ medical mualpractics clam fled i Jahitaow
Coumy, Teras. Anaseqult uf efforts b colleet The Judgmest, THE ESTATE discoveres diara
irust fund. in which CHASE BANK was Trustes and which was maniged ey CHASE BANK
Senior Vics Presdent and Trest O6cer, Pobert M Lastford, 1 CPA. (hereafier, artitner,
“Lanslnd") establisied for et spacific FLpos of paang FWOMN's medical mabpracnas clais,
hiad been npeon=-ty meneged ma fandk, whiz had beon placed in e TS ALt 10 be nald in
reserye fog the peyoent of THE ESTATE s miedinal muipractiee claim had bexy wronglully
deaposed of iy CHASE, with the 1 o Dnfonduocs Gl Milton, Ty Swndlin, Lusew Nervis, RM,

ad. Nancy C. Argy, RK. each and al: 5f whom WErs Afents. seavarts oficers, anmplojees andioy
duecori of FWOH A vopy of the trase apcemsnt, mritied MMM‘L

atiched 3=edn and racked Exvdm oy The tig agreenisst is. af times Pereais, relerree 1y 1y
“The T, or "The Trust Agresrens”. The fnnd MWDoy pursaant 23 The Titest Agreemant

S 0T, referred 1c a5 *The Trust Fond” Thie iy a clmm oe breacs of Midekury duc oy he

Claim
Fige ha 3
Lo o FTHALY wpe

Dm0 a2t Semageade w8 Ducamaie i FilovelT Dakup % Fexclo o T kitgpea T2 HE
LPRAR'CCLIPNT FALESRice - MalPibe v 13 Mo W Chaset o st O g PP o il 0 LD ~pe

|

occumped in fobnson Coumty, Texas, The civien, npoa wiock the 'udpment was obiained war fled
m and tried whotly m jabansan Councy, Texst in Canae Mo, T2001C03 75, styted Mikdred Fiaher,
Plaigliff ve. Joon B Payue, Ostsopathuc Medicy! Center af Texm, ¢t ). in the 413 Judyceal
Disinct Coant, Hon Wiltiern C. Borweth Presiding, The conspirscy asd MRECTRAN 10 comoead
The umprepm cond .t and concenl the mud Mtus of seif-inurad trust faod from Judge
Bogeerth and toes e 213 Datric £oon of fohnses Tawaty, Tewas, which form the basia, i
wnle er o pan, of the cyuses of action herein set Sorth Accumed, m parc, and were publisied
nd fled in the 413 Ditrie: Court, Johason Cory, Texas Therafors, 0 Covrt has
Hnadhetion snd vanue awes this it i enfones a claies of THE ESTATE, purstiant wieE 5 SA
and 53, TEX. FROBATE CODE.
Dacovery Laval

THE ESTATE requests that dmavery procesd in it case wnder Levol 3, and that an

ippropriate order be 16 anwred.
Furtive

Plalwufy: ‘The Bsmte of Jahnry Fisher, Decetasd, the adornismmion of which iz peadog i
thay Coure Planiifl'is acrem refered 16, 1 tionex, a3 “THE ESTATE™,

Defandanis:
P Morgan Chase Bank, M A + 00 Throckewobion, Fut Wonb, Tetas;
a Glzna Miiter, 1000 Momgomery S, Forl Worth, Texss TFEEON,

3 Jay Sumdln, whees wddren is T40R bnisbroak Lans, Fan Worth, Texss 28174

Clam
Fage No. 2

OrighetFshnd masPINAL Lopd
€ aDocumptas #nd Scrtinge\uiin My Doowmenift, ey “iles 6 hng & b et sk Dadtep A TRING
(LBRAR CLTIENT FILESMcd-ManF ks v JF MORHE CoaneiPSesd g ADGEPe P rorvChasc PINALY wid

Truwee, CHASE BANK and for camspracy e weach 3 Aducisty duty. tecultag in demage i
THE £5TATE. a8 beeficiasy of v byt duse, heteniader defined 4 Kl dovabed  THZ
ESTATS soeky Gonponsatary damazges, exronplary damoges, ooy feos and uty and al] atger
dumages allowed by lew 1garnst each md gery Diekendan, jaurly and eoveraily.
Fuctua) Background

THEESTATE 15 1 ivdgatm creditar of FWOH, THE ESTATE ¢wrs The hadguens sa 5
result of a wedical ma.practios chum filed agrinst FWOH i 200" fa damage: Bon ingunss
sustained by Jomny Fisher wospual patieat, remdtg o e desit 3o Octaber 104999 Tre
ledzment vas stpaed sad entered June 1, 2007 by Han. Wilkisan <. Besworth, Dheurict Judgs
agninit FROH, swarding THE ESTA TE damisges i the araoun: HST000.00. A copy of The
Judgmem is anschiod 10 and ‘ncarporated iRt this pettion ane sskad Exbibit *1"

On nemerous otcasnons, und eorcinuousty afer the e disal nealpraciioe Jassuit was fijed
by THE ESTATE. Defendamms represoneed t2 the 473% Dismz: Coun iy Jokrsap Caurty m
documerts Gl Witk the 2asc. 1o THE ESTATE and (0 athess, in geoeral, thar FWOH bad » sel
Marance rost plan and fund cighlishat. o ke of pawmary nadicad ealprachce icsurncs, in de
¥muun af $4.600.00C 39 phus 2z cess habdity weswraixce CTVAMBE &L UPRE! limice nf
$25,000.500.00 3 sanisfy omy yodgaen THE ESTATE mught ostam m che ‘zwaun A oy of
ome of thz ag- GeING repTRzenAtipNE imade Tudge Bogirarth r=@nkng the self-husiwed fand in

licu of jnsaranee is akuched 10 this plesding and niarkerd B<ivbir 1", CHASE BaNY s the

Cem h T T
Page Noo4
OnghuFar, CacFTNALY

O Dosvameatr o Sctipgokniihdy Docursomss et il uf, Dot & KaietodiDed s PATHING
LARARVILIELT FILEEMad-Malaeer « 17 Mincgar Cin e Fiad g Or e sk nt bas JFTH AL A wpe

APP. 257

S.
|

g s e,

£
H
i
i




qumas of the e2lf-insared oust and tust find. (Exhitat *2") CHASE BANK sefacted Lansiord
40 manage the effacer of The Trust for CHASE BAMK.
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easblished for tho sale puspese of prying med-mal claims sgairst The Hospital and rclated
expeziscs of med-mal chaime and bewavivs, Tive Trust clearty staes that the beneScinics prc
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specifically tepresented thet The Trust Fued was an indemuity agresment wnder which The
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WS required o keep scewrate ard dewsiled dcvounts of all MCERHS, investments and
dishursernaorts with respect o thie s preperty. The rusise was required to deliver 2 Gnancra
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year, i The Trusi Agreemen ieguired
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reanbune tor payments made (o sty the judpinent, (Extibit “¥) The Fund wag, theredore, *
for the benefit of THE ESTATE, 1 the event THE BSTATE obtained a jodgment agming The
Hospiul.

Following entry of The Judgment. demand wis made upon the Luttoe 1o bankaepiey ke
FWOH, Shawn Brown, for paywment from the salf-insured fond 1o salisly The Judgment. THE
ESTATE was advised by Mr. Brawn that there was only s few thousand dnllers in The Trust
Fund when deraand for paymmezt was made, ahtheugh. as berein shove atated. The Trust had been
reprosentsd s Having 54,000,000.00 1o sstfy any judgment THE ESTATE might obumin in the
myed-roal lwsuit (Buhibit "3"} Mr. Browh advisod THE ESTATE there were not sufficient
funds io the salf-insaned st fund to sutisfy The Judgasent.

The Trust Agreament u cloar sud wnambiguous. The Trustee's dubics voder The Truse
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fzsult in The Hospita, Mndﬁwmmmmun.wmdmwimpnymmmm
canceiincion of expens ublity insmramor, which wocd also be a viotakion of Medicare ey, I
the find was kot maitiained. 98 réquired, The Hospata) e0uwld be closed becw e Medicare
PRYICEL WETE & Signifizant source of bosgital income.

Uniad CHASE BANK 13 Defeadants, Glaw: Miltoa, Ty Sendia, Lizy Momis, RN, and,
Niney C.Argo, RN, sach and Of began their sourse of scxiam © deplete the trast of ity Boads and
ssdetn and nos require replesrshment of those withdmwals, sne coazen] those depietions from
Mudicare, The Fotpntal's exoess liabaity insuruce ommiery, the 4 13* Digerizd Cont a5 THE.
ESTATE, thert wers sufficient fundg in The Trust Feed 1o sdigty THE ESTATE" Sisins and the
remlting judgmen ¢

Clsirs

The Factudl Backgtownd, berein sheve, i3 nco-porseed tato these claimas, by redfmrenze,

THE ESTATE sxky herein, 1o rezover d ges y ind sy, é fo slomey
dees. frome the named Defamdants for dresch of Gduciery dwty by tae Trurtee, CHASE BANK eng
for canspirary by Defendants. (leme Mio:, Jay Sendlin, Liscy Noria, RN, snd, Muey C. Asgo,
RN, each and all, in sicieg and abcrtng, ENCOWREING #4 ApOroving (ke impropes A geme ot
of The Trust by CHASE BANK.

! MMr-Mn,MSF.!HIN.T”U_‘S‘CI.‘III]; Flarkiz Dept of Las. v.
Covade Mot of Tevas, N, ZT4F. 30 924 [F* Civ. 611) Bl 1o o
caadua of 1ha Defnalavia, e woukd v besn suffichen funoe I The Trupi

Fand u aztiedy The Judginent,
Chim
Page No. 9
e F ALY wpd
[ L Fles aff Destoup & NomooeriDeebiap i TR 95
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At all cimes eehevant @ ke claims sisee boremn, Deterdant, Gl Miltar, Jey Sandtin,
Lucy Nerns RN wd Nancy © Arge, RH wers, sach mmd 4], agents, sorvants, reprasanestiveg,
officers andior dieecrars of FW0OYH,

Delendonts, Glean Milos, bay $andbin, Zucy Notri, RN and Neacy C Argo, [N, ezch
ind afl, knew ther CHASE BANK was ot 2 uplymng whth the o end prgvisions of The Thuse
Agreement mnd allowred i 50 do 55, ywiy  Defeneants, Glema Mation, Jay Sandbn Licy
Nomma, RN md Manzy C. Argo, RN, sact. and i, anded CHASE BANK 10 olate the trmg and
Froviskms of The Trust Agreem.ccs wnd nlkowed andror diected funds 1o e dgpeasted into Tas
Teust Fund, than, simost immediately withdracw. i conesnl fom THE ESTATE, from Mosdicare
cfficaals, ond fiom cfficars and represotativer of axcess medical linbity imeranee camers, a4
well az fn THE ESTATE and the Cout, that Rende were not cly being wrongfully removed
Fuat (he sz, Bul were £of being replemiched, ar “eyaired Delendass, Ghan Mitton, jay
Sandlic, Lucy Warns. RN and Rancy C Arge, RY, cwc® and al,, aided CHASE BANK i he
Seeach of i Sducieny duses

Conspimey

Drfardtntz, Glenn Milos, Jay Sandhn, Lucy Foms, RN and BlaacyC. Axga, RN, eh

25dalt, had 3 dury 1o assure that the sl inconed o agreemant was opiraved according to

Medicare Iaws ar.d reguistous a-df i revesl ané not conces: A0y nRyemeni o speration cf e

N Kinzhach Tool Ca., inc. v. Cobely- Warface Com., 138 Tax. BS, 180 5.W.2d 409, 514
{9842)
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Breach of Fidutiary Daty

CHASE BANK was Tamiae of the s3I nsured wust agreement (The Trust). THE
ESTATE was an nrnartd beneficiary of The Trust! a "beneficnry” of o vt ig dedined w2
pertan for whose 3xyefit property s held i trust, regardless o”the patare 07 the interess,” S,
101004 (3 TEX, PROP COME The trust Aacy soere hebdt in arusi for the mied-ma) chisvnty -
oo The Hotprltal,  Tre Trus waa s prvacable Frust, bul was neves yevcked. THE ESTATE bt
HtHished thal ne revacation, modificsan tr amendment of The Trust Agresmur, as showe om
Exaibat * i was evet e o writing, which was requicad. Sog 11050 TEX PROP. CODE
Az Jong, s iho 34 finoured trust agrecntnt was ih place aad the wusi sas an reveked, CHASE
BANK bad & fiduciary duty 1o THE ESTATE, ax beoeficiary shoac clum bié boes usignad &
vahte of $900.000.0¢ 23 funds resarved for such, 1o manage The Trust aad iy fhnde an
compliance wilh e terms of The Trust Agrascisat CHASE A NE™Y detia undes The Trust
Agreemens ace elear THASE BANK owez THE ESTATE & Bduewry doty ©© waicimn
sufficient finds (0 The Trust Fund as requued by The Trust dgeantet CHASE BANK had 2
duty ta comply with the tens wnd previsions of The Tt Agerneat.

CHASE BAXNK bremched wts ficuoinsy ety to THE ESTATE snd depleizd the trom and
i1 teodh of rort thae $4,000.900.00 during tent of the Loe e THEESTATE s medical

wnalprachizz claim wes pevding i the 413" Judicind Dinifer Coun of Johmaon County, Texas.

‘ Supre, w tincke 1
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frus: by the s, CHASE BANK. thet was Impropar aid tae duty of good faits st My dzalirg
0 agsioe thist the sefinsursd nust agrocmenr was APeULE in the maniner ineades Defendants,
Glenn Mihou, Jay Sandin, Lucy Merris, RN and Mancy C. Argo, RN, e and pl, Wreached
thedr duties i theet regands. Deondunts Clann Multen, Jay Sandita, Loy Maran, BN ane Kancy
C Arga, RN, encl and i, conspited wits CHASE BANK. Toe Purpose of GRS Caesptacy wes
16 depiete the crust of its funés wnd use thase fumds i -hs furthorsmce ofhe wpite] bumness, snd, a
th seme dime, to sercal the depleting and urdanfil HLaNagem e aat e 9f trudt funds tem 1
soctal becwity sdmminicazion end officials of Medicare, Bomt varions =2z Lishilizy inscramce
cumest, fion the 413% Fidica) Disiz Court of jolinsos Cawaiy, Texas, and freyr, THE
ESTATE, koowing that, if sueh wproper conduct wis discowersd, Medicase fand:ng of pavert
e woulc, or cavid be demiod, jeopandisng Ui cortinued aperan: of The Hospital, sinca The
Horpital relitd beavily upon Medicae funds f2r ite survival,

Deterlants, Dlam Mo, Jav Smdlin, Lacy Nomis, RN and Mancy © Argo, RN, cach
and il agieed 1o 1llow CHASE BANE o depleze The Toust Fund wahout disciesire o7 the
wilewful copduct 1o the Sociy Seawnily AvninisuCan sud Mecizare offiaals, the nxcess
habiiiny neemoce carnas, THE BSTATE o the 417 Tudiciat Digng Cowes of Jekmson Counry,
Trxas ahich war 4 vormuon purpose of (ks CONSpLray. AN g resub, The Tt Fusc wes ) eduoed
Troem ruase than $4.000 013 B, vt fiicsent Fanda, iy e, © sat ey The ludgmieol, o lags
Tian $20.000.0C  Funds, necewiary i satay THE ESTATE s ciams wer ool maimemed. ag

tofuied Defeucerts Ghenn Miice, sy San Hin, Lucy Norns. RN apd Nancy C. Argo RN
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knew de amount v b2 mmugined for THS ESTATE'S clam, but depleted, aud abowsd by be
depietod, thal my=ree ed copeeal puck dopletang, anyway Mzther the imaper use of The
Touse Funds ¢ the tomeeriong of tha umpropes wse Brom Medicare sffizaly, e Cour THE
ESTATE o eess lisbisty incwrance rarmer officiad eorald have beew wozomplished, bur: fiog she
cotpIy 14 the npvecmont hetwesn CHASE BANK mrd Defendanry, Qlenr: Minon, Jay
Suadlia, Lucy Nestis, AN ¢ Kiney &, Asgo, FN w ooaminin such wolewfit aces. Deferdanty,
Gltan Mikon, Jay Sandlin, Lucy Nartis, RN end Nancy C Arga, RN, knowingly parcipwed in
CHASE BAMK'S bresch of /4 fichucinry duties ant. ar, bheretime, ench sad ol ol 1ot fersarn
with CHASE BANE.
Fresimate Cauge of Damages

THE ESTATE #lleges thet, - aib lirres mostcvial to the cisims mais by THE ESTATE in
the ucneriying maloractics Inwvaw, FWOH bac fmoels wafficiant so fupd sed muintain Ths Trug
od oliety THE ESTATE claima.” Thersfore, Jud The Trust besr. proparly managed by
CHASE BANK, thare wonld have been fands in this selfinmwed Amg, ja Low of liehty
inmpyance, bo sezinfy The Judgewent sud, but for dee Doferdant” wiangfu! soaduct and
foospieacy, borein snumercad, teve me rod s Bicien fands m the trust te- saiefy The fudgmenL
Deloncants' wroughul canduet is » preimate cause of THE BSTATE s damagze, bem

cnunertzd and powght  THE ESTATE Haer thut the Jumagas a1y got dxatenined, st s time,

———— e -

4 _
mum,lﬁ#‘.hiﬂh 1304 (1% Cx, 1280 Forkoe Oupt o ine v,
Couse Eunk of Towws, NA, 274 F. 3 LM (™ Cir. 2001)
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PREMISGS CONSIERED, THE ESTATE PIEPS thal citntion he fausd srd served o
#ach of the namad Dafendamg, ns Frowided for by law. dhar s mafter be get for trind, and vpon
xia), THE ESTATE recover ‘rom <nch and wll o1 Defendants, jomtly and severafly, ns heyeir
sequagied, and for any oiher reliel 1o which THE SSTATE shxvws sl jenly enusted, st aw o
o Equity.
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Cruwe No. C10010H 7

MILDRED FISAER . IN THE DESTRICT COURT
.
A JOHNSON COUNTY, TEXAS
v§. . :
M o
SOHMW B PAYNZ, DO., OSTRGPATHIC  * .
MEDICAL CENTER OF TEXAS, eial * \
Defandanes . 4230 T Berkicr:
=
: \‘( 3
AGREED JUDGMENT

Qnmezcn'o&%cmw-mmum l:m-m\)(mﬂ

that =0 Lproaneat had beoy sonched hitwonn the parties. ACOORDINCGLY, e Court fods tuat the
fal.awing judg:aent i8 appropriate and iMould be made nd entered:

T TS THEREFORE ORDERED, ADUDOED AND DECREED thas Inarvences, Jackis
Fizhey, Indivicoally #bd us Adoinisusriz wtd Represenhive of the Baiste of Johcxy Fisher,
Dacemet, Fousma Fisbir 03 Jehrmy Fisbher cecaver from the Defendam, Fort Worth Osmopuhic
Haspiul, bnc., &w Cttespatbic Medical Cemer of Teas the nr of Nins Eundred Soventy-Five
Thoussné s 1of100 Do lars [$574,000.00).

T 13 FURTHER QRDERID, ADJUDGED AN PECREED thei this judgmens mey be

forceé aaly in sccordanse with benkraptcy Iww, in Couse Mo, 05415 13-DME-7, styled “Tn Fee:

Fan Work Cemopaic Jogprad, Ine, Debior”, In the United States Benkruptey Zoart for the

TJUDGMENT 204
FAATEINS LIBRARY(CLIENT FILESWMad-MaNFigh
!

- Ba l2INET 14 T K5 TIE

/1220077 (38 EL a5 E L aTKING A4 . i B

T 1S FURTHER DRDERED, AL TUDJED AND DECRESD kst bid casty of fr C murt e
orned aguioat e pacty inanerin g .

SIGNZE (e sy st L ham

Artisgeoe, TX 74010

Toirphors: ¥17.26] 3345

Tuiscopier: §17.241-3347

Anedtuy fix barvencs, Tackie Rsbor, indiridmBy
and m Aduigieraris wed F

Boasos Pl and kabnoy Fisher

A

Ve o

2rie P Ko (528500

Criore, Scoff. Handersan & 2lwn LLP.

Rcyneys Rt _an

I77T1 ATea Parkwy, ™ Floor

Eouetan, Tares 7015.2153

Atetncy fo- Ux fondegs, Jobe Larorense, St Sxroed, ELX.,
Soarves (r, R, 20d Ko, Coe, KK,

TUDGMENT
P TR LBRARYW L TEWT FIT E9ed-10NF L o PLEA DN O Aadpra el Rt
2

Amm?,—;";—m__—_J

CPMEE SOTT HEHDERSH PRk #3304

IT IS FURTHER GRDEREN, aTINJDGED AND DECREE Dt ol cosu afheCeunice

e aganst the paty incmming same.

SIGNED this 7 dvof  Sdune 00,

. 4

! ST TODGE FRESIDNG

" Swe Bar Na. 01409000
Atking Law Firm
525 South Meaquite Steat
BO. Box 157
Arimgton, TX HOI0
Telephane: §17-261-3346
Telesopiac, BL7-261-3347
Atoorey for Imerrensex, Jassic Fidhor, Individwally
£nd 83 Adminiraric and Rapmsenative
of the Estate of To'wwy Fiches, Decesasd,
Hounen Fisle: and Yobnoy Fither

weyne Clirwater

Siwte Bar No.04326560

Crwse, Scott, Henderzen & 41, LLY,

Ansneys ot Law

27TT Al Parkway, T Flomr

Housten, Texas 770192133

Anamey for Defendante, Jobr: Lurence, Sue Samuel, BN,
Staron O, BN, su¢ Krren Cox, RN,

JUDGMENT

FAATHINE LIBRARYWCLIENT FILES Med-Mal FisherPLEADTNG Jod grat wid
2
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NO 2200100173

MILDIZD FISHER, ET AL 5 IN THE QISTRICY 2IXIRT QF
H

Vs § JOHNSOM COUNTY "EXAS
8

JOHM E. PAYNE, (0.0, OSTEQPATHIC [

MEDICAL CENTER OF TEXAS, §

NP CASH. RN, $1E SAMUEL, R N §

v PATE, CRT pr SUZANNE SHENK LD, § L™ WUIDICIAL MISTRICT

JEFENDANT OSTEQFATHIC MEDICAL TENTER OF TEXAS' SECOND
SUPPLEMENTAL RESPONSE TO INTERVENCRS JACKIE FISHER, INDMADLALLY AND AS
ADMIHISTRATRIX OF THE ESTATE OF JOHHNY FISHER. DECD..

HNNY FISHER AND M; :

T inte~venors, by ard lwougt their ghormey of record, E 1. Ating, 325 S Mesquiia Sorend,
Aringean, Taxss 760K

COES NOW Coimonstic Medical Certer of "axas 000 ol the D¢ landsnts netam, sng
fliez It Socing Supplamental Aceponss n dacke Frahaar, (naivgialy 8nd se Adwiniirzorx of the
Estate of Johnmy Fishar Gecd , Johnny Fisnar and Housion Fone s Raquest for Disclasune.
REQUEST FOR MISCLOSURE A:  The ~orract namas of (e partes o the lsvesy .

RESPONSE: Dafandan: ~as o racard of sy rapialened russs in & empoy by N8 samg
of NP Cash” Oharwine, 1ha partes hawe bean camscily mmed i
Datendart's ke owledoes

REQUEST FOR DISCLOSURE B:  Tre name ackdreas, an¢ loleptone nuroer of any £otentin
parbes

BESPQNSE: Nore

REQLEST FOR NISCLOSURE C: The lega lhaoriee a1d. In gene-al, {he lactual bagss of the
& 50nding godty's Cirlme o fefens 25 {the responding Foaly
nesd ot marchal Al evieice Lhat Wiy be sMered o irml?,

RESPONSE. Dilendat comands hat neither il, nar eny of itg e phyeas, breachee bag
apphctible siandard of care wih rwspect 1 hev megical reeimEnt of e
Deczcenl and that no act & arvesion on Ihe part of Cafenadsrs, or amy of
i's arrloyees. wai ¢ proximele causa o' he desth of Cucaders or any
ran, king damages I PnntHy

REQUEET FOR, INSCLOSURE 0:  Tha ampunl snd any Methag ol ca cating BLonomie
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CAUSE NO. C200800560

ESTATE OF JOHNNY FISHER, DEC’D
Plaintiff

V.

J P MORGAN CHASE BANK, N.A.,

GLENN MILTON, JAY SANDLIN, LUCY

NORRIS, RN, and NANCY ARGO, RN

Defendants.

§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT

413" JUDICIAL DISTRICT COURT

JOHNSON COUNTY, TEXAS
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MOTION TO REMAND

PAGE NO. 63

C:\Documents and Settings\admin'My DocumentsiUser Files off Desktop &
Notebook\Desktop'ATKINS LIBRARY\CLIENT FILES\Med-Mal'F isher'Fisher v
Chase\Pleadings\MotRemandF INAL2b.wpd

APP, 283

1 b et TS



:' ,
5
’?a"r

ETE TRt OF oyt gy
TR N PRAIOU 1krmr ik yor

raug

(XL T PrTY
—— e e e I

FT WA MR kot COM iy e

AT oy |9/

STLTIT iaoen

FT WonTu OFTED MAP CEN xwr.lar

DN L TG AT o 2edusan

TOTNG AL WTYR broworn bt ow LIS TY

ATTIVED IWOCRE Grv 087 379y

KK VAT O Ry

T —— —

TV MU AT MO G R

- ...-.-.-.....-.-..uu....,-u-....-.........-.........--

Rt L Ty R VI
musuv—nzl-rrumuumnlm-nxmum
......n.....mm-......,..-..............u.................................4........u-...........q................-

APP, 284



AL S b M e+ ok ity S

$87'ddyv

D4 Chn e

MWt (e

AT

PAGELTEE  drans

B EFE'EE LU W O d0g "
Cl SITAWILEY R REROMRS CEIOUN

LI TR Ty
KEGVZEE/IT I B TATNT G
OTIDd Mw EFErag OWim
WTH R oo < meermer A/ 0111

b L Lo

WL/ (B/RE Gl ya/ L6 MOOS SFTTRGAL
O LDl R #RTX] (0N WO

LR N

T

-UCTyE

LT3

w0 Cmecr JCWE A8/Tas Lt
LD 1 CLATY TMDYESL RCRYRETL

LNROS ) WD AT

D AL WM el ety
TALE IR0 SRy orcdiia aGsc st

il IS ARG DL FESAO/00
$obeianen  arppQ

WEAT/R 0L WETTIE MOds Careriar
U Ll Lwwcet motisd dag

o cieten

L NN *HoIEE

8

Y WP SRTAT WS TAT
TOINIA BTN BTN QIR 40K 10D

T T v

GC T T

SIT-IIE D P OBBD Wimm it
AACHED BL J/TAINL MEDOIY A NN

[Ra——

(1= a1 Y

‘e

win
LN

T AT ]

SCESCIMT

ST W

L.l

3 L L ATTIN S
—

s

LI iy

¥odpler

et

LISt - ]

el

it
Ukl LFX.

LMo 1)
454G
Lo LTl

3L

T
preev

T PRy e 04 Ghn

Ll "] MCLCE LY 0 B4

BN [LA- I T B0 ‘oR5

LI 1 - U nao'ost

[ LY L T LN T

GUNIENCES Com I T

FUSTEAINS WrVD TV

LA GLELG  dIma
oURETLI/ B8 Ay el A01700 QAT
T Al chivie MUt

SHVTEETE L4l
JOLILEIG WM S4AT/ELIS it
% FTIIE Setih moalE A5

SEFE#18 C Hwpo

DROESEGT S0 W GEOT PhvrTe @
YUY HPEL TN ART
CDARLITE - d1ke

RO X aie™
FELLY G vl ulE ETAG
Pnaddol  almn

T Laa AN KT AT
LuaTreatite who

el ) Jarpo ATea i Tem
renraw

TEI-Fri D SO0R ORiSe Aldmy i
SEIN ren ARl Uhine SIoklel ammeBALE

HERIHU Aot

Wt

R J XL

hEs I 15304

L 3 [T

VAL LN WIS W Y
L TR S T

WARLLEEEY  GdIEny
WEALCFZT Ou REJE) T MORd ACKSaT
Ay $Etne rmnw %L EQWD T

0 CDANG BLWT kgl

NCASETEIAL B LYV IMnOMnM BamasaE

V0N Gk ITH
PRI LWL
e T I FR TP

SATAAT AT amm R Kl af
SEACIGT O wE TOvDN AEU0OT s ekl

I dancg

by

3
i

AP o s

B a
SPLEEINY
BN B/ET
FWL Lt A shlad a3
> TN TR waTosn1
sita .

Bt L P S

L BT T ITo R PYPTY

Yt m
AITEA DL 000 58S STUAMR  Nergiiay

DX it AT T K]
Fila 210HOA T0 Ul Miate  §5/50 11

HOLLAL wxTa ]

BU-7aF Wi 100 usire Mhdon
H6/8) 100 A2 HITErOT LNGOSY 40 s

HRILOTOEr  ob smnpoye



987 dav

--------

d
L AT Seod Db A
#

b fory ¥ IY MIT N 00 s

Lo

My ey
T4 £ L
e
n a3
IR A 46/ arp
Lt T
o e
T L DR
e ——
- )
A0 O b6 1008

VBRI wy wncey



R i o
.
L8T "ddV
Selbraac,
_gqgaﬂ!ﬁitgiilan!tlim
96T Xy "HLMOM L1014 TUROQ DA (5N WenG iy '
WA L SN B duas R . TS L Radaome AL
wasat i oL 46r1araT 2011 32 16 HNvw L O3 TRy i w1 et e TH VLLLn: Al oy Ay e
s [rErroTyre OLNFS WO DML ITTVE ARNON 40 $1IYI ithod 477 8NAOGA ¥ LSTNYg Ea?b:a:i.s:a!&&-!ih
MDA Lk ama
SENCAL KRN LT LA eres JEJ|5§1!¢;E:!;2§
B4/0LI 60 Cui 14/THIT
LEETy NI SOFERd O S MDA ANNOW 38 FLEVEDMRG TRIGE
M LRI Ll TR SVOND bgd
#140T/A0 AL B4 10T
Tt EYTEEL ISR WIUR 208 B IR0 el 4 SEPTRCmAS TYEdL
1 JAOWN | WOLLMEINGL SO e SOEHCEF-008 15 45 Li-vag L Lu)
CeEmv ] | i
OYT REAOM EOTRA Sch SR GA 2 iom LEL U
Cosacl 4H AT TR ROLONTTRA  SE/LLNG MPY Ll gy,
B41TCPT o6 67378 WA LerLi R —
T LETIVE LR B S0 e 7o .
51108 0 DB BEMT 4973760 s Ay z._.”_._.u:h
Eg_vgu i 3
LHILSLELS  CALII _rmcﬂggmm)z
% 90T M ErTo e con o 4 b
WELISIIS IO S6RT02/RD Gl WSS G ey
TN MO ERAG QELDO
ST LOTTIMT 061708
CORELEL T
N 305 LT WTW TN 60" pes Snn.on.laslnow.wa-—.-ian.uo
EE/ELIY  Alva Baved
‘.u:&m". T WEGL/GEI0S il BRLI00ER sequins Junasay
Lyt EVELlL SELXAS ARLIvE.
RN Y T TG T oM R0E CTWLEK snazogh SNrATR FERD 5OH 0LU8G HiKOw |4
HUBlARIS Iuncaoy famulny
BAMISLLEXANT o i AT 1P e Al
ML W pree
o o Tl P KBS BBOM HARG Aukm Li Suivcavece o annar
4H/0C/40 OL BEFTASOT AOOTW a0 IeBQUYLE
-
.3
.M !
;\ |t LAL I T ]
b 5B SV BT Wea 000‘ON5
M1 NNCLIACECY LN TENIWE ORI
FE7LE LU 3avad
L A R T
ATU AL SY 100
e ous " | WY W 000" Gu AT G604 LI
O ATOE 401 TRA WOLGUAL
121 A TS H0D OTIORIRT whsE
SURLLALET TRV
s T b EE/T/L WY RPeaiat
ey GTYEVM AmON BATIA AT W
[t L T TR FENTY
-l L) tf LN TEIG Aeee
MIY oL Orwd
BT TR
PR SMDETERITT WY s o el Tt 1758 € D PV BN OCa A awevive IR 66/0K/s0
ZMEREILEN BAILMWY) ¢ i ACuare Lyl
T CRAYEE BATTVINGS b Qv LIS AMRM LATRL WD BT
B O AMARIY NOMA TR LA . GRTT Ien O BE7
0N 0buz ARSI D E8LTrLs T4 ot e OOTHEA wid OrII LEDRER ARade 3 BRTRS TYESL
—_— —_— —_— - , -
LT T e - #oLiuTaazag LTI LLHENT™ i . Fera
TELmE =
o - v T DI KD APow fEte0 WTEN L boteisdECe oM Lannam

T MO D o omArS Alvm i Srbrasaccy ow aarmov
SHIATIAE O IS TOML ANULTY A G g



AR 3 bt 1 i e B Rt b e St i

P13 NGB AL PO ML WO 14
-3 LIS HAD ABCH O ET0 HLVOM L)

Dy WEANRG SNt et [PV SO e 30) 50 e S5 OTICUTE

mwﬂ -ﬂ-ﬂm< igwodasel P ousesny -y
SRR U 1l Y] AT g (AP AP THIUECIARG, U100 I
PO il S0y ] phaet s orae (R RpEPR ATy dagsang MUDoW s

T S, i .. S

v RPN

%Bmf}lLﬂEu . i g
... T Foo M NIy Tt
e Y e _ W £t vou Yy LM L TENE QOOLE ST W0 Bunkig
o DTS 00os Alain ) nrmil RISLASAALT AN

e Y e e o e . TR o

Amuiuns awoow e T e T T R
T suchi e Tusiig soau)

P

i LrevEg'riy Wi AU NI et (81|
oe asers o N . T Sl RSy

L e T e T B A

O I a4 o e
L. S N T uros . oYL AR ) sy
T4 9208 ) Py Mo, R Y DU R Ll

T o i e ST R
oD e Wak [Py “ et ——— e lﬂw..nh..lu e et e 3 et s - ||... m— h.ﬂ ] ..- ot ;im.-...t!:m
" L T s ey e ST b S .Sm. ety

r——— & e n.! ..,,.. r ii ‘f«.sl.u‘rm rseg ey {arsoruwvily AR RIS O (Lt

Aoemovans sBupioy Arnuuing uoyaesur )

ox o ¢ alng

T olwy
sating

0O0GE TR Aspiancies - | Jgric)  QOCILERCTT DAL My
B TIS NI wFOL OALLD e | L

OOCT 00 HGIdes - | AITTe 00w (S0 et ey
BV IS NID JIOH CLILEC HAOM 1

e ey



LAt i 3

B4 I M) R LU LU ol

687 "ddv

A Ry ANST B
U AUNACE P ) RIS IW dgrnd Y R RO ey Sy

Huaeambe e - woroL n -

LOREDO|e mEry

.’lsoaiia!lgi TRRORS Mramius ASuea

:IE\.EI;E;}SP'-}

S vy, Foney i ¢ mnaced op gt AR i
LOHEAZ S pockous &

WY ST GAPACNS DTNy wm Fgace 5) sbires Sy st dgeng
PR UL I B T e wadpeus gy 10y e A0

g&!ﬂi!f:nisucglii%i

wovm Spmuadet wym athurpyey oy

S . AR B s ai) wancy

Lx 775 ey oeron Biate'aps | WOy ey,
wure L] civee'oae ] ) BB v
®o .0 Lo it LY BT Ly LT
& TR T T o LT e EN T v aed
v 4 L R A

s R ) o B ki 000') oa ATV SO0 )
e e .M T e o s

L] 1.4 o YOracy Fr vy o001 Oy gy W NOMT T
oo - N, g = g R R i e W AIOME BN
LTy A Plhrymany | e g Amy
Sreapuunbe yon)

Fep afiu oy

D002 T HGuatyeg; - | soqoeog 205 LICEY MLy anoay
ST MO0 «B0H (3150 His0M 1§



067 "dd¥

wow bl MR TR0 MAROW Ly

L T Ty ppra—
ATELS LTV ABNON T OUE YHO
M2 Lot ITMIRAN A0 LA 1Y

E-SEE FALRTID nwbm

* ity '.—.!?K{‘& Aid
DM B0k M TH 1 HENOMME (H3VHOW W

ww_\n(\—lttﬂﬂ._! M—H’E-ﬂ

WAL ETIR EVaUL SN
IGEMEELOE -0l
% b6t Ly W fen v BT
SELAL R0v0 )
3L ST YR £ 1)

2O WTIVA L 000 (TS Ly

BATLIL STUREYRL B
% WiTLEO6 19 SF1TA v s
D IRKE M43 HDAOIRL G105

O L. 2O

% 004 LY TTPR vt 005096

" 0L v T v B
R sema-!—- n‘aE*ES e

Itmr.»—

000z o

. L1

0 | ARG ons rnasy
SHE AT KD JAOH QLSO HULOM 13
UG D A THLMON.
LHNEDOW MO “lyavtiSLam
ekv OL Qv
Lok SN .ol ov i
Bt o -

o ) }5!&%5

ANAOELINIE O INFAY .
SOMOOERL LS WV XL NNV BEVHD O (v d

sz nh L h ko Kl HavS

B L o)

HIALLIDS rqg Eug 2934 EES’!

na HINon

sgcﬂnpi’fs
AUDLIN B0 LYY
ATV FONVHTIN RN :gtnmo.rg-

GNILE LD ATHON Pl SIS SO
W YN LEAwT2008 40 LaifE 3 HEVY

03 104 A W) A YRL ) s
as— !B.E!ﬁ%g

s LIDRIYH AIC Pid dOAD B0
e TODMTO 9L 104 DR L 2 83

gggggﬁg
IO © 4811 20} DO 3L Gk SOV

A= T e

AR WU (e Dunaeg

-

TP Udn ey,

STHEL (T4

Avvs,

-8 N2D FI0H DS HEHGM 1d

* RVDE LY FANVA W B0
Qs TrE VML S 11
%KW LY WA S O
T30S KPR HORHHL Ut
i Eiaﬂue

B0 Lih T WYt 5
BE.ﬂ—():.( Di_n- ndn

LS LY TR uvd adaud
VL TTRE Byl ¢ 1

WSO NWYSHIN HONGW U K0S
A

umUu.éde
LT g&usgﬁlgutowg
NIRRT 16D

ety

v WO

1T WHIMON ¥ AP 08 "TLIMUEVE DL (lva
AN Y

HANO TR AINON OB ING

- N0 YT TR S0 L3I HEYS

WU BSR4 N
THERIISY WS TR |
O3d¥ OL v

b+

BOOT VT NGBS * | g DISFANACER PRI WOy

BNEAVES Adit a0 1 HLHOAR L

* WSRO ALY WT WA LY. 000 w5
QULTH BTG FYILL S0
Twi . | M TRV £ HIM LW o | LAY 5vD

X YOSHTE LY 3N TYA v{luoa sm
NOUYLIHO0T M0180G Lol 1 HENOWL 109
SRCLET W0 AL

PUeLZ ETNESVIML &1y

e JEWET LI, . AN H 0L TS0 L AL Sy

o e R0 BYTOA LV 000008 TG
THLOE w8 1w BTV v v
OIS SV SvEKL 50

SN . 3L S e et v e e NO DUV L5RI2IN 3 LI VD

et e SRS Y

ID O3tkv3 .—v .l-u—... .H- EﬁUn! !ﬂt_.u

e zOouzxéSusz- ol VEIE HE YD
a N BOLL B LV WY heA v 9T

T T iom G el s 1o

e .am:i»...ﬁsqﬂnqoa y

NSOV LY ATIVA WY 00011
TE LACED HOMAT HHEN DDA T 106

11
S N o 30104 s 00y s
MOLTH AR uu.o-uﬂsm«xu.rﬁ.!:ua_
AMAOOOW O 19 O YT dohvii
SEINOLLEI# ¥2T ING SINYD QL (e
gvﬂcu
U3 MANCIH

3!&

WU

BSrﬂ‘_

Ll

Bt

ERLE L

_ g
ot

PEALINIES 10120 UGyRRmtul |



A U I LM LA L3

S, b B SR i 1

162 'ddV

R T
AMOODTP TR WY SOH L
O 0u aYd

S amwor) n e RIS MO oz
. o e .. WSRO
[ PO MOMYI HONOMHL CRAOITION S224 Auuvull sty
B e ) WS OL VAT WO LSRN
ML Lt ASNGIN B4kl WD 300

. Ly e e e SO DX ARIANO LT RYD ot
T T w0EAEa dalva
[ i e e, TRITTIO0 30V LAVUOMING
URZERe GRIYD

............... Uren CRLTTIO0 IO LIVUGUIAD

VOWACTL SONARTENE A THLNGH
NG O TYmYSaUL
Y 0L G
. S ) R e, TSRO HGVS
DG HINO
sy e AT HNIOMHL OR10TT00 U320 T VAL RIOY
% ¥YCL LY ATIVA W BTG
. /LD TG Byt g 0

— i Sromes - HO (FANUYS LSRN J0 L4305 Havs oarg

WP L8 L STV vl ST S
THIVE ' II00 HONORM, § 08
DU avo Bave
0214 TS SYL § 11

DR Srmidng - L MGOEG  DOSHLBPESS QUL Iy
ST M0 SROH OILEG HivoM |+

n FRITAMYS 0NN TOS | oama
wawnfcmary aFG

B3N Uoa Elep uooasUR) |

N e
... Hanon hgiténﬂﬁ.ﬁs Sadd g{‘h!!:..ﬂ( .

"LNUOLEAD UBACDIOL WL
TVIOH b MO HAISIYL
Adi T

R o i
IMCOM 01 SN
ANIOSSIG HEYD ez

O/ G 0071 MO LA e
CHI L35V ABNON i JIOKS ING
HO O3y

PRI FONVUSN ALY
ANMOOGY MIOU- TYAMVIOHLAM
0w O vd
NSNS0 HavD

S o .

ooy
ool
-l

oy

PETUGLOD MG WoLOBELR) §

Wpen Supuend oy

UGG TR i Sugiuy
P UGRE SRS i Suguy

ong
HLKOM L5700 i 0L 1337100 95w 3ALVEL Svepee
' ) CWLLY OL OO WOKY | S G
QLW AMA A0 A ISY IHL NOMD AN
e, 10 TR LSS0 40 Lm0 VD [
O8I Q08 POy LS T 2058
A1 L D&V ATNOH INMY YD INGY
e, MO SIS 40 1 HEYD i

O
i E@ﬂ»ig.hﬂmﬂuﬁ.mﬂawf&ﬁ::ﬂ.
ONITHL QU O 12 MO 1530310
.ughui»iz‘rg;ta‘w:kl!&d!u
e EEuhm.*m.me.&Eumx!uqu Ot
O0/HCAL L YL WOM LT3R
A_Z._uﬁxxgggmlgg
. ] S e, O OINUYS LEBMIIN S0 LS v oLy
MUNILA JONVENEN LTHLMOW ’
LW KE MO TYAWLDH [
Q0% QUL Qivd
e, MITSRMNGIO HSYD ottt
UG ey arg

e e

R0 PRISD LopawsUR) )

00GZ OR JAgumdg - | Mo 0N LTICEH SRl TGN
gjuwfwﬂaa—agrﬁgt

(o]

. z§‘§:§+nﬂpﬂwﬂﬁu.wﬂam>ﬂém_z:! o
DO0LA OL 00/ LE oM 28303
EEE)..ZO%NEEEO“S

e e SO STl g0 Lol ey o
gp_.gsszlumuﬁh;
niﬁgrngg‘f&gw‘n

GLE T e, YO TPV LSRG LR YD o

NPEIki BONVEna AT N
N0 I PR THVCPUM

P e APGPEIBUNGSIO YD
e SR MDA A HEGOML Q13O0 ST MIUVLIMINGY
uP.—Emnhoo.s-HIm»nuE.
LA LM AINON Iniiod SN IO
NO-U3NYYS LSFULNI IO LA TITY Havs ]

WIS SORVENER A INGH
LENTOEIY IOk TYmMYMGHLY,

S Sorseron itk e
CIGZL PR e 23] 20w -
—- b SO, - Lo )1 - ] ¥ Y-V e o0 owim

N0

e e SO LOPEUMAO LB YD Pl
000AFVED JNL w0

Gy e, AT JOUVAD LVICIRAD

—

PENUALDD |gep UofaesUes



S NI 0 OUSO HILOM L3

6T 'ddv

000 ' Hiusayiog - | ATy ODSFLIBCER HOUN N0y
SH-F179 N30 BN OALED HL IO LY

021 g ey

ggliigll‘!ié

iﬁ!i}ligé OLRc LA Y 0 DN Gy
05 A% feyep Logerrau | !Igiclﬁx!"g
!’iﬂ’!ﬁl‘.ii!cﬁi

A W T . SND S04
Eiz'!il.!l!e!l.i‘.!.!f!&f!rlﬁ

esdine fugouer sy FRUGOM b8} (eepoCp (R L T ) N gy

!gziigagie.zg
P ETUIRO0E SO R UMLBS Araitn sing womrererd K o S e
AR S I B R W o g e JuR Yoy gy

.ﬂl!l.-!gll‘u-&t;l.n!;!-t'!nul
woud Bummpas “epun) ey

LT T

A TRMAUOT SOCR mﬁ»ﬂ:i&miﬁn:.gs AT LD

AU PR thay SRt bk sey

TR J704 10 NP0 g I PHIOT} 10 LORNRT A Y O Qs agip

& opgrass
ok ek G-!.!el.i!ia&sguﬁz.:iciﬁ

TR (0G8) 0 151 -+a 1745)
UUIOISHY T [HIBOH

. IOMATY My

LLIOSY UE0 I wemie

ATHEL XUHLSOM LY
LM X DOy, 005
VRS YN SN IS A
WH 3O Hievdl

06T BT Mmuesdag . ge02 4 1en010
I3ELIVELY GUINU WincIay
SHRTT3S N30 dSOK GALSD HIHOM L4

WIS HNodaY Jehuly

000Z it RQUNANS - L BETO  CwSTCES ML KnaIDy
WIS K3 AS0H O 130 HLHOM L4



Ao A U8 G058 a3l AW b o S 3 s B e

CMFIOE NI TN OLLED 144 HCM Lo

£67 'ddv

PR sg

Pt vy gy [eusem pmoy sy pesn g pas oy aarh o SpOu
[t D UK SPOAAE Fewa——c L i U frie]
UG U S, JDS USRI} i 4 204 vl el b SO T
R 690 50 PAI0LY achayocc- 0 e ey ovpra Aamamid i L

X D Ins PRI e
e i e —
o ORI B
owe T g . PR3 puny SR AN AR
O SRR B Ly o it Wioau|
Amung ewoour
EECE e IR i BaDOy ey
S —_— L. L e e P g LGy Ay
(oW 2w Ty 2092 0 e ii:] aBuroroy (o)
wn iy
%60 = A .v11-_
i ans iy
_ L T
H‘.‘guli!‘ il.lllmmﬂllxc!l ANV B seppaine; wo arym, T -
Aunune sbupjoy
LT ]
ﬁ._::_..z__ W) ﬁﬂ!ﬁ&i mmwrﬁ ﬁ ity
of
_R__m_sm G it saremmmg

1002 'OC Jequrenieg - L mERG QOLICOCTE Ty ars) p ey
SNAITTS N3O JEOH DR LFO HAMOM Lo

BL ST Wy

140EM ST ures Bupliy

i a0'o% e 4 1301
LA e — - . Sl pue Ty

o i B Lty s
T iopse st [syiag

SR 1600 ki)

o) e TORKTTA A TE ALY
ok i i e+ e e o PRI Wh3

T aiieisiS SuPWT L

_CE4aLs TR et o
— L T
WIE i o o
e S i

Oly 131 BIUE) v fumnsfag

5 -3
ST NRO JO0HORI30 HLUOM L4

Amauins Lo(oeaun.

& Wil
BOLIFUILING

i e G o

e il L O IR

L A k) ey

asan.

VOURAUDII JoNIEN



BN T3S NS SCH CHLLED ML |

¥6Z ‘ddV

SOLPIY JOPY a0 0f gt
igztglilinl. LRI ey Sy

Hawanaon e, - ot I -

UIOO)N ety

o W 4 OF ol (0K B A PRV SERACMS (agrb
gg.i!izsll!iilxﬁvlg
DLERELARU S BLODA 35900 0 P UK 8 #04aind cx pere Lmpe g

UOTRAISAL MO SARSIGO immigemat;

T UM Bepnias. puben e (wvoytte g) sosime Agcges pas
Aoperty puogs wy| .5!".{;% RHROON Iy A

O DR Mpsmeies - L ey QOUTLIPEND MTw: parmpocw
BACATI0 MR HHOHCRU SO Hibitm 14

BN 438 NI SSOH ova L HiNAM Lg

DRI TN PR a

O A S e Sutasfion iy 10 1] e B Ui Dt o

bt ]
e

MO s amoy poo |

e SR R ] it S Py

02 ‘08 soqumidey - | mamagy OOy 000 ML iy
SWH1F9 M3 d8CH OILSO HI o |4

WV aTvs bty K523 S008 2 wEurpoy imoL,
YL . ors Fik 5o ] 000 i L Suoprbe ums woy
e - .. N M- L BB wey XTI an e OO Thak O
Wy T ki wo .- lierven I LhaEiml T i o
s . et it b - i
@ X2 o A win ... AMTSVIL ANOHD TNG
S e, et o, Al L. SNSVEM o
Howew'ss =y e k] W%IG Y 000\ 206 00N TS FWdd dOHD ING
T g T ool e iR R et s e VS IIOH IHG
_-..lu,.ﬂ - pirai i o pcog e o ] iﬂlnm
Wmarha ucen

(e wlhiap oy




T AR St T ot A i A b Sm 081 b b

£6T 'ddV

SIS N o BOM () B ML L

WMSET QL VLY NG 1H -1
E O BNYE LATALA S0 LB YD yia
——— e B e e =

By Eghrmiaig . |._.b:4.n

721 :_En! girﬂagﬂggsiula . —Wnca

VDAL O V) O LU
Qb L1 AHN AWNO ARNERAL @TOWD S50
W . WG VLY LITLM JO L35TM HSYD i

ML 01 Lok oL BSTHREN
NI PRIV ASINOIN Stad o0 NG

. 01 483 M UV LS IO LT BE HEYDY e
PR o
usgiek - i I HONOWH GILITTICO 6374 BAUVHLSKANGY  1031h

SN CRR U OOAREH e LGIUEIH
L Loy AP ATHC AUNEN Tl aNVOND DG
o e i (IO CTINUY LIBA 4O LABDIM HEVD LS
....... - SONEZ; 1L AWE) WORI LEMETLY
Q1L LIV AINOI 3l HVORE THO

St oa B :Oazahunga@lﬁﬂ(&.ilul_u@—
- [ e ey =
ymrh R _ g%ﬁbguuw‘.usfsq Loy Ko

DOMG | CLk DOV AV L IGHLI LESerAL
€4 1580 LHIN LIHO A0S0, JO0ME 380

=l . oo .0 GIMYI B0 1D HEYD  0OnRL
L™ g LYY cazytamy e -
POMUYILOT PO LONIBRLIEI |

oz e - b HENOO e

DS 13 Ol T0AN & IO LT N
Craid LMY A INON I L| SOOUS W0

[ L Eggbg_au _ ﬂlx.—hm_
st QUG T34 fhgnﬁ.ﬁnk .

Ll P USRIV S Lol ..:irr_uc Hard L]
Fu.o-l. g  HONOAML ohrua Q..-t !._.(E.!s | e
T DA L O P RN
19 100 AMPYA N1 ARV el OCHD I8N0
e —.Oq;mﬁtanmo.—liulﬂtruzu o
0007 QLM WONH LRTHTIM
RS LTHUNTY L THON Jrwis) ANOHD Dy
5 LY HO G LT W) D LR MEYT) Yt

WYL AVTHA DhALSIVD Ly SINSUSIAN
TN L YR ATHORY WO A HE: i)
WTIES ai ga—ifn‘.n;r! W LR )

" B2 Y AT TVA GALAVG 1V ESABRLEIAA
O LR AINCI Y0 MO 3
o 2l tH o) AR - G AN OON 4 S Wd $2vHOW GAN A0S

wama - [yt wnchraa T aa
UG St uve Eumn iy

6P vogaoeineL

0NT O W

SN s s “
bl 1 i s a8
Sopen Bguad oy
Fachii] zersverly LB o s bugrug
L L ]
a3l
o . . ...i..n.“! o JHIHORUSTONTE IAEHIKL 001 300 R 14 T VRIS Y NI
YL 0L LA W Lh Y d i T
Qo LA AW ATHO ASVEVIAL A BAN Bl
”T -~ . Qﬂlﬂa n!uhz_&u ﬂcsg [
s e
fewmnt aTis
lLinkd e e e L. OOINGYE LS wﬁittguiﬁ., L
vaQhD-.—QEg.—hWE
TN ATAPE ATNOR I 0/OYD NG
L5 OO 0. - ook o - o 1 40 LR YD Ry
Legsir} Smi.ﬁ!ﬂﬂi_ I_.Lu_aowwmgéﬁiﬂ LTS
HOORT O Be¥L, i:su»b!uhz.
QL A 3N0 AHREYIUL NG IHO
. su N0 DINUY 3 LRSS K0 i D3] WD v
PO LIS kbl SBUTLNT
DN LRI AINON W SD0ED 0
- SO ... I P e oD ORIV LSRN SO L33 HEVD b
oy L e pee— wannaayy -y

PANUINIGS FiA0P LOjSREUR, |

veut oG R p
It¥ea © P m_,i

b

RN - LA OUSTLRIES AN ROy

S ATIR KD M QRLEC MMM Lo

gs.’igﬁ»@Vugmu& WEER_-E‘ W Lm

Scnle I-!.‘il:nu.—
020337500 q3id PINLIN KL .E.S.H#Hu P ...

T AR 0L, RS WG LOTuEL

G MY AN A TG AMIRY it o Kng oer
B wi 10 Y ETUI LA 10 LUEIa) WEYD L
BRSO VI O 1 SawL n

gﬁxiﬁﬁligg
———. K O DRI 2 I Bl S R LG MY o
rin o e LU TR HONOKEG, ORLITYIO #8302 a.:E-i!a( A

e 1 ELrI.ELFmtus

Qf LWy ANPLAHNO ARNEYIL dYOWE NG
_ . _ms et et e o e, 80 OVD LTI ) LI YD wrirs
0o vy oL ot T

Sggn—‘g% IND
. L e L zoa.(«ukwﬁriuuk_wow._xn.u:.. ]
Yyan e et Eziggﬁowﬁaoﬁwavgzo« MLy
e iy
. O LWUN R LR by T

HANOM
e tmas . ) gtﬂ;ggﬁgunﬁng«!—nmé R
Pl [T - ety L]
RENUIEICS B UIRRUE Y

4120 £ oling



W-ATIE HID JEOH GO HIBOM 13

Ll o]
0 P! WAL A ey O g 20w o pens % e Lo

IGEEIEE@
?!iili&t%f.ﬂ.-bl!&?l!i!!a!si.ﬁz RGO by,
S-B01 L X1 M HOM 1804
00LL Rune 1% Nivey oY W gy
dTTBNN0A ¥ (5903 ok WA S Tt pera gy o v vy S b G N1 TGN wm )
e ok
Bibllii...tu!!ln.l.l-li AT A0 § TPy Hhed pimepn
——y I!Ilnii”lillrl'l.l-!!.i!‘.ii
..sofuii!a.giucg!!iazswnﬁv
LD (rmoyjnal Tqi!lg:iiﬂf!n‘!.lﬁi-li{
i~ AR oq mﬂmonv,gsn_ﬁ:.d-nﬁ_a
fl—!ilts;;!t. Pl KU O g O o focsc L S NTVETE
lu!lnlii_!.—‘ij_-!ﬂllil:guif!ﬁx I SNy v,
il!l!.lll-ing-nﬂ.a-!
IO drva LY b, g.ﬁliikégi&. A YL ot
!i.-l.il.e.l‘.lul.-(l-!a_l:u AT S0 S ey TR X WO L4
-lﬂll.vi-—.llsba-iug.-i-?!:kl- NOLHOWN DURiN | i
:{isg‘g’.!!gibniieif LNSWIRI NN Lo L A

VH 3 itevl

usaadind e g st ) LU (ST L 00 %) s Ty,

0T ‘08 Mquicydeg - L30Z “L mqgoiag
OCUTL¥CLE mitres Wadcrny
SMEIE8 NID gs0N O30 HILOM 55

slwerg W03y renuy

LINLE T ]

. . 1203 0% MMy - | mepagy MOTY 25600y mmuin pecay
LOCR 06 sicpompien - | anion QUSYLSRED aquEn) ANOoRy Di.ﬁwn;ﬁdnﬂ?ﬂuhﬂ.ﬁ.blr._
wl.umm:wugbwn.ﬂuz.—gt

91903 abmy



L6T °'ddV

B i D A UL Y A i L

TR EIART LAY FLIVEE TR DY 5 00 BT S TN

[yt e e ot v

AvioDiad L Ly O OOCRELNT) SN DN W S e draaag DG
RIS Y 10 AL FILIY B B KL SRR AMOUATE Mg L

oous e S
(9o laned puzyivv,
wayy Dk M
o wa B ...
sromT e i Sign e D Tog ]
ww o (U et i) e
O B 1y ] et e, arsn
Areuruns swosuj

et rezly P 1YLD} B Y Bimeafieg

Aeununs uojoetues)

§ abaa
saleuAInG

007 ‘B OGNS - | MOUDC  DOSHLIOPEN ML iRy DOOE 06 sSqmbny - L OO0 JOFYISUCEN Sttt vty
e LIS NSO JIOH OALTO HLLIOM Lt S5 MY dEOH O3LH0 Hiow L4

BN ILOIR o Iuyy



guﬂﬂtﬂblﬂiﬂﬂh&ét

86T 'ddV

!uh.a;.:‘g ggc.’l!j
FFTE NI dOOM 02430 HLBAM |1

By mbay

TP artary 20 o e
Lo TP T PR Efli!«k{n!.j!hﬁ

Srsate vow - wags [l .

V0P jenny

Ili!l-!lnl.!li?ll!c R ide
Eg.gsilil-;aili
& o P Uy ¥ dpiacid M

AU (g aaneg o]

!!!‘!isﬁgsg.&!!!ﬂ
At oung gy "SONACKA] Ay ML £y i ERORS MDY 3} duiry

oo ittt |t AT DR
-gﬂﬂq ﬁmﬂ_._ﬂﬁ_ RIS _..v:.rﬁ

it

04138 3D 90k OIS0 HLHOM L4

.-irltj!llsani'igligini!iﬂ!nﬂ“

a2 ] y HETLIE0R st 35w PN [y )
L5 S L L Ty ey prps

TR DE MOLmIeS - | mean 0% FIEET Sni; et ny
SHH38 Eoﬁa.ahﬂvt.—tgt

L L]



SNl TS WD 908 D3l SO HIHOM Lo

667 'ddV

VQE.O LR NOuA LEFUTIN

DG | 01 10033 HOMY TN
Qo LWLARN ATHE JMTEWTWL #0I0NE M0
... woa shgtmhlﬂ-nzg )

:t-!‘,.;

4
NIRRT WD akaidd

..Iuomzxmdu. o MO

}Bﬂmbuﬁkuon.—ugﬁ HIABNLL
AOIM 0L UGN
LHEOPOSUNAGI HEYD R

DTN LMDTEE
INRODTY CL US040
L2230 HEVD 1St

YRROLI0 HONOUHL TAADTITIO BIL A ORI, sl

—E.rs E.ES-:H‘&DEE
i LAY ANIN LW LHTTEVESH] 00T 30
Eﬁgﬁzguﬁsuﬂwkg L L

2R OF MAUNADT © | MOMOD  ADTHLINELS SN MRy
S-THIT NI SOH QRSO HIHOM Lt

g -

PEMINIOD Pei6n UniEetuR|

1T CL bW WOk LU m
N LTIV ADNCYY U A 100D 390
R MY | R I 41 | 30 Y [T

i.ﬂsu.ﬂ LS WM

D LN

T reeron I TIVA PHIAD LY SuEvaisanG
TS LRI ABMON iR 4YOWD 3140
200N 1 L0/L D! GOASA L 404 STVD C2eEM00

m el n L el s e e i

QLY L RIYIY ANGIN SPRLE JOOYT M0

Bg —Q B §tEEnu§ﬂi§

- -
VDL Soueneg yaea Suantion

AVI9P UOgIFsURI |

EUEIA‘U _ "Lz

T d MG AW HBOGL G315 10D B A ALY o

COMEN OF 2019 MO LTS E LN
Qaf 139 ANN ATHO AN eV JNOWD S0
!oeg(u Egnahlmu !.QSU‘ ; ‘Ws.i
B.< .ﬂohﬂg..n}nll._.hﬁﬁr‘
Ty LIAEYA LA ZVa IO 3N

L) o . Hi..i.,u.,;w.i AC i Wy R

rmraco AR THLLIY £ OUA UL QELOTTIOO E&E-Eoia« XmLs

... g._hu b IN  LHIDRE H YU B

ggohgsgn&»mmﬁ._i
it p%.rngyl 400D IND

e oL MO CINEY, ghot.gg L B
g

BLNOR HSUYIN HENDWH GALIITIR] 5334 3A0 WH LIy 2oLy

BWAEAY UK O SR
2.1 A AT AR A1 St
e e e o, 0 CMafvs A YRMAIN 20 LABORy HirvD Weatiid

a.segtﬂghg N

L G G 3 ) O LSRR MR Ty
SH-ITIE NIO 4500 OAL0 KIEGM L£

TRACMRLELAWD IN0 WYE OL Ofvd

four s e ANINEOBS MYy R
s
i lﬂug g-mmgggwuegéwg . Nﬂmrﬂ
- 0T 0L T2 kS STIRALN
T L AL LT ASYEYTRL SR NG
L1 L 05N LI 40 LA HRVO) g
geaﬁqg.—ﬂkg
DL LIATYN AR Sk WS S
ko) e e s o 0 SNV LSRN 0 LSBT VD _aar
(4°0ar v
. AN bk
PR i PAFLE
Ll S e TR
urnr) VL
— -m-a-ml e e e e etmre et et e e !uduzs.uuhuﬁ»‘..o._.ﬁvog g o A
L] g fooalany prarmwy [reay -
PANUILOD FEIHE UOYKATUR L
LD



00f ‘'ddv

SH30 HID J SO L B0 HLHOM £

whpran Buypuad o
NTEL L8 {80zt ou ZoE woumymy yves Bugery
gy =
dm
ot . L. WANOM IR HoOML GRUATIO WA Nt TN
P e e B A R o o i - s 14 DI 5
Gl LB AN AT Doty A Vsl ol RWLE AU
“ B e ASHUM SO LIDTNT) ||| e
- UL O DU PO 49 LML
g LIDIVIN A JNOW T HICUD N0
el o 0 BRIV LREWALN O LITDM HEYO e
PONLNRIET JINEn UDHDesUE! ]

55 WA AT

OO D MBS - | MAUET)  SUVHIOMQY -mmpes pEEIIR

O],

B 4 -G PR 4 DRLE W OB Lo

LSIDT N1 i H3d PN 0 SENYILL

M5 A Db YO L SN0 N ] O
ANIITHRENG HEYD) .

TRRORALILS NS WO ST SO T IS

ANNOI 0L LSOl

g—ﬁ(b

i

Lrny HLMON AYY HEOU, Rl L st s v ]

séa

0l gﬂrgﬁggz

bl NO GV Y LN 0 Lk WD 1%

o Eszwgsggli .

i
i E!EG&H‘.HBEE!E ..\
=

SaeA ] TH G LR
0 1 ANAATHO AWTEVLL 4 hint )
L% o 0 CORAY LEBIRIN JC LB HAVS A

EE!‘*’:E
UM LN A TN Driilel JICWE INO
oveng NO NANYS ARG JO LA T3 MWD Ll

ara reepart recgry ] L

POLIBLICT M) LORSRIMRL

BN STIE NAD 4 SN DTUBT HLWOM L

P O DDl B i G W D) D i‘ iy

[T
0L Fierme wa] INOLENY TR QS TIV G ANLON
SO M oG Ty ISP A Y [ TAAY O L, S LY

"SR B0 ) I LD R S ST WA A0 G G, ST

BACE A WG JpCRE | 4 (b WA ek ek ek 6 SOy L €3

BT MRS DT | R SO G R sy yecme f wonthh bus s
o G WY gAY [T gy

P0G O AU - | T DAY | SUTRD (AT LRty
SH1~1ER NFD SROH OJLEO bUMOM | ¥

‘RSO 204
5 et A 100 s R Do e oy S DAY #0A 1 IOTARRY IR
AL AR WY IR UL 9 A TR S S AR e W ey

o gy (AP ATYIEL By Uy LU SRS KOAR shs 1) RS B oM,
P A

s uORIWGEL W 7 WL UG SO 10 By | e e el e O R
B IO PR AT FNA0 UORISTURLS DT SSHEUATSL Ry Rl % AR ST ST
~dindly NS [ Sy Aanud AARE

S BN by L Bl o, i el s K oo Lupionk by
10 s P Lk aiy iy e U g a0 3Bumeon] oA Oupediond; D8um.
Toromd oUb UG 230 3 ABIED Builie XY AffuHiinid by

S DA O LI S SRV TR | Rl g w0 G
Tawaca Supcder Nug Ao K RMUNICP IS LY K0 T b Sl
Tacyl 0] 4G )07 LR At TS 30 SO0 v A0 kg SOST

ISt TR Al Pu AT AW MRS SRR KU OF 34 R
Oy man ek Uy LA (M) S GO0 Dl iyt fn s 4 OTRrY

AL LU 10 e L ) OIS Ty A ] A P nd yoU Ak




10¢ "ddV

AT

20 REoUAN WAeeond flr Beary ned J DT INGH SIILEXT 0! SR 00

) ] wry $oes it ML Y

LI L5k 0 W I8 PRHEOC) DRG] RS S 5RO Of mabeiios sy

LFLE-Z0LAL XA HAOM LHG
OOLE ALINY LS Wrer a02
AT1ONNOA ® 1933

o | ey

e S e 0
e e

FOMT DL MBI « | PRI PN IIPCTE el AN
SH-ATET NID dSOH 0150 SIHOM 14

10 Mg

HT B RO

ot rcanaki opn wpoenp KROUTY ST PANET O NS G X 0 IR

arervie ol w e vl
ULIUINT | B
1M WAy 0y,

WD WO R Aeeon

TOIGL XL TLLOM s
HCELLIOMATUHL 029
NI YA INTIES 2
VR SHD MR

EE ‘15 SRS - Z068 (1 asqoK0
S0P LABIRY SBRUNY JUNOSS Yy
Srol-40E () IO DZUDG HUMIM L4

RIS W00y [enuLy

EHIUCONL SUAIS SR RIS (U 1) B3 ) 00 nge S K TR
{ABOIIpUITE Pl Prtyb eI HOUY Leas i WA A | LA
SO 1w 28] R SRPSERIL | 8 Uf s S IROWILEY JWROM DUV
TR 100 ity SuoA AU ETI=0%) Prow wpnse, MRS LRI 0o Y|

wes .. _

(mn}psmB prpzmwwti
QriLls TTres L
WO LS T T T i e
aru e . 1R sy T
i A 1> Wisssed B i o i o

R T

...i...... gt

Argunurns auxxiy

_ a2 ] £RruzIe e sSSPy 1o}
e e e BB T P i ) e
et vzl MLs0accy . dEwrcy oy oL
wn . =
.. S L e
o i R e
i . LSRN T nairali s

o Sy AR T R UG A DA T ORI 90 TV, - o

TOOR"06F MWOLESES - | HONG  (O5FIMERE IRLM My
SRt VR ML) ASOH U S0 HEHOM A

8 a 3 ey

Amununs wBuipioy



INES1S NED SY0H 03150 MmO § 4

T0€ "ddV

sy YT O #ouwng yems Qugus
13-l ] wm FRIRRIT MRS WO L
e e T P e L]
v .25 S T oemring

o wer' ioa — ererm mm Reaon 4t i,
> o] e L
sy oood AR (), AELUAC g i) WamAAIC)

e e

§obed
sMmunung
TUTIARIN LAUSRNGEE PV Wi Yo
sopnd 4 - -
onf o gapn -y NoOuk

Euiioﬁ:i!;ggi
-y Apecat g go A, — o ———

s s B

e T WG Sy W WL

LT SNE YTy AT RS
oona [-+2]

Wy T e
vt v

NS TER HERD JROH 021 80 HLWOW L4

BO0Z 'OC MBINORE - L MO0 (SRLSIGEE O LGGoy
A RIS HID O0H OILIOHLHOM Lot

UOIROON ey

TR L 9T 0f CULM N 10U Bt ABHIRTAR Mok TR |y
Fdcats ooy yinp “omrda i a ionTERNY Wang Asrven mr v by
Olasbpss s St Mapno ja PPAR O & apcw] et Koot ay )

USRARSSI 1Bdoua aALefqo wediseau

“BEn pur s Sugnen OO Bl MO ) EEART AUOWL PR
Aere pucd dwy, sy i-%gi%,jizce‘g

foud LN i D S
Eg e L TRt W s Y N
mSAEUY Lk e seiuig



£0€ 'ddV

B L NG WU AL MU Ly

byl ._.wu TR
=g EneShaHR

LA

LI Ry ]

~ 1 mqewcy 4
BT AT dI0H OALR0 HIHOM 14

I ALY TR A

VA DY YE ALY ..-_un_il!.l. 1= L) 3w e e By

o Ty Fuben ypn clmmeoy oo |

moy A oo i) SO ALY ATy

eng oo irwtyrt RS whanpion mroy
Fis-t g 0008 Pra-gt] Evivek .l-lil?-.l:.‘l.:ln.—
w0 _ Wooy [ L I I sy WIVD WADARR]
oo " - R e [ I ) o ey TRt YO IO
- - Rane N A A bt PR P S i B o A A

"o oy o weee o 00 Lot _AUNEYEY, SO SO
. Rk oSt S A ol FE

g bl ooy wrRsTeY FuvEy  mol O LT B IMHd dUT IND
o AR [ il et oy o i.lnh - A
—y sy P v by Ama
Haep $RUPIOH

SOfLE/E O CofL/s MO BT
Tt 1588 AHALAING AWISWIHL SOHE N0
HOGERANG (SR SO LITOMHIY0 oo

hadd e s e en e e e e .
- WG QL Do 1 oK 193U 350
GNINA LW L INOW IIBH ANWE 300

[ 404 . e P CPBHY A 1AM AL SO A0 HEwD) @mmqw

TR 0 BV LAUONBAG UANOS 64 Vi Skvisl
TV EDIRLY PO S 3 SN

v v 3 . o LA i
T T TWISAL 4 6% LAVWOMAAC WIADD O WAICHVIL ’
W05 AL HARNYLL
Lo i) ) . R o _ . .—%ﬁ. A0 YD AL
T O Wi
Livein MINEIATHONOEHL GUITION S JAUVAL WY © 0k

200821 0L B:h_-ﬂl.:mwrm.:n
Gal LW AMALTING A EVIRL 4 CUD N0
L) ; Eﬁ‘ahmmﬂm._.’. 0_.& uuxtm(u B0
i T TN OL T s [aiELIA
QNN DAY ATHOYE Hi 'KND 0

m - e .. MO OGN BTN SO LAIEIR brav3 __Ewal
. . o ORe') [LLNOA
uxain - L WEEIEAOH HONCWL J3LISTX00 wumuwk.—.(rbé gru-
‘ UL 1 e 1 S
Tl L0 AN ATHO AWNBYTHL JNOWE ING
el e -.OQEP_.-UENE%OENII?U EORTL
TOORAL O 2L E MOkd LORIIIN
DU LTXUWN AN MRS JNCWD JND
" . s r-.xﬂin!.il.l.l..;,lL‘ o e xOQuuskéuotg_g il
o Ao 1Sl (e ks Lo
DALGLOD KEWBE UIDRgURS |
TO0Z "0 Mquumplng ¢ | MOSD  DOSFCCOCES ST RNty
SN SIS M O OIUSOH MM
CHO HENDV
sl o L NINCUI0 HONOUHA LI TIOD $314 JALLVRILSINCT SRV
o BORL L TV R O
T LA ARGV ATHO) ATISYIHL dOHD W40
o X e e O OFUVI LENONM 40 LAI0 VD sy
YA AL 270! WOUJ LGTYALN
O UTANIT A TNDA IS 000D VG
s o S :Oam__wagui.du.-wumr VYD L
gzaExu..«n-S 4 900 HEAERRA
I EVETL A0 B HL TR O Mive
LI DAL L M
E..Zg._u!zioEOo-ug!(nOhgu
B AT M 2
ﬂ_ﬂg
Loy | BIPELLIE HONOHHL GRUOTTION 3331 ANIALLSININGY il
o TO0LN UL DN WOUI LSRN
O LAy A ATHO AalTSTEIRL 400N G 3N
. L e NO UM L9TMEI O LTI VD iy
TR O TN MOWT LB T 1re
oL 13wy A0 SNt WS N0
Wy R e L L FL LETYRIN 20 L EWumE:m«.u s

e VG T TYA DMLY ¥ BB
CHILI LY A DN WIS JNOMS TR0

W O T —— _A000ET 30} 04 OOILG vl W1 531G G3MENDD
& o v i S v SN AN

QN LWYR L3N0 300l OO NG

28 vy 30 SR - T A1 G0N el WOn TSN WY TINIRNG)

rdagny !Af.: an’ T {l:!lnyi i‘! T |!}.‘,u
UL 09 lorzzurony DOy L4 SR yesg Busiben
Ay E "] *
(Imep uoyIangre
LI TE



pog ‘dd Vv

SIS XD O Q3L SO HEMOM LY

L
a3 WO QENKYI LTIRSALNE JO LAISIY HEYD T
urp . ISNOM A TY HONGEHL T3 T3 TIO0 B SALLVMLST Y ol
ot G TV NOWd LERIIN
Qs SN P L VNS ST P L ORI O
- WO O AT D LB YD
B O BrIAL M (R M

L] Sklw.(uvi v‘ta&i‘u o Wﬂlri
PnedubiN R e s e e i
Lrsur) MINON WY WBOCWAE U100 TEa) INIWdLRMNGY. [T

FRO0 O K21/ WG] LTNIAN
O AN ATHO AWTRYIHL NS0 M40
HOG: ; e I o

0 e i rm i NOTENT LR 0 LRI YD SO
R L) (] :Ee.lizﬂgnuzﬂﬁu-ﬂumﬁéhgit T
- T T F-r-"S g ]
oo CUAITIOO Lhtd RMLN KYLAUVKNO W
" - TCONER O KOO LERNELN
Th 17 Ara AT AMNTSVILL JNOWD INO
we 1T SESARITS LT 20 LATTH HEYD i
-0 SVET OL B/ R (I
TN LDV ASHON BRI 0ORD B
—— o O A LTI O LIS e YD i
—— Bty mcard prarvay i L

2 02 AU - 4 AUEO0 OYIFLIERR SR LRy

U e e Y e L T
o i yon

e AP ROOUL B34 0TIO0 U84 wRE
o COST G, £0n,7 WOMY J0RLILN
TH DA MO ALFISVRH JrIOWD N0

o e e O uAES SRl O LR D mes

Eahugue |RED JEBIE) |

EBN-1125 NE2 gGOH 03100 RO L

Rt n0d
0 Lord e 08 oyl Ly P T0: SRk 84 NS MY M
LIPS Fhbaly Aipun g e DORIEE 30 AT LSRN e L LI B A Lk
o 0B s {1 DO () 10 I S0 SO IV S aSt MMl ML LPOS KWL LW RTEE ) Dy Ie 00 (0 18308 JHHN IRV AL S 1y ]
c....!v e T R NI (FOMAFTS P AL L LA LIBRALA Y a ) pam e 1] oo
TR SV e WALy W g i Waos S "ML 28
101 T30 2RO KIS St SuBiwward s }liir._e AT URBITEL I A B B i AR YW Ay DA MR I 4D AL
Q) WO I DALY SINSEER NN 3 g Y0 o'l S K L T T L et T TR

o

B Ly AN N A W

GO WC, VMol Gee A 1o Wy P AUADR phisnnnks A 3y, e (s i BTG 51 04 KAl weinaw Ay SRR AATD ATBS
oo hin = 1) 7 AL Jaahny ol ] W DITNSING i o, e e 04 PHID v wehima B PO SNENON W0 e S
K0 AL X ST SO OO0 [ By e owaupckachlinty Dush AATION Sou
WA B0 1Y e &0 Krellopct SUEH 7 i PN Wt
Yowees IS .e Fl.-lill_li.l!.l.o LI U g AP B PO Gt e <y, MO A DY et e,
iR > oy —oUg
lﬂd!?i&»;-!tig!ebgls-ni i fumsedns L AU 0| bt s e s § RHOLHIS BUL
el U0 CubAT JRCY ) | ISl LTRW s i syt amemed BN VORIO T R0 [d P W] A1 ) AR
A MBS S T [y 05 ) e O ) gy ,l—l'lll.l:!-!ﬁ%a.un-i’isi-!!glsﬁuas
A S T EY W MO AYRA ) LA e * (Ui oy SLeeeLy M 0 ok Pl F et wairy 1 AW OV SO r A A i AL

AT 90100 AP TS ) W 1% et S (31 (2 42 S

iad g Y0 I AG A AR MRS [0 3 LALORN LOBAE WD, SN
olué: S iivas M RUTVA UITG AOg08 GOUTRA

gt mpany ol of P S BN SO0 RN T MG Ay WL O ii!’l“ﬁ&iﬁi!’nﬂ.“&?igﬂ

Arn iy AR U0 BT X SRENNYN i O DB e g R rpali] AP0 ey RISOR O PR KO NG Dhumncn ayereie

Duvueops e S 9dow Usals S8y U0 TG PR etalin® 1y iy D P VLTS A QI S 6 ECLRAUOT IR 1D] DO [UONDR ay e N B Lol

AT TN AG DI 30 I0U M TS W) A e GIDENE

A v AR I A AAALTS (P i renar . TS BOUSIEL G

HIN o WIS - 00 QUCT{SSY IMYL Ty
SO TR NS0 ST DI LB JHOM L

“mayma Brapuad ey

oL s piis ] SAMENT AIROR 1505 frakur]
Rl —— ot
— Lyt . L. TLNO#S LENONY HOMNOM U 0422 100 331 .sF.‘_u»u.z.:nc 5
NEE O (N NOKA LB
O WA MO ARNSVIR, SOHD I
........... s i s e JEL LM TR ST LS LD oo
g v commya e ey e -y
PANLIHOD (B8 UDHOUSUKL |
¥4 my



i »
$0€ *ddVv
BN SIS NIRRT R 10} PHER 1 10U AP PUN EirAe
AEo)ATES SUE IO SILNOIE L SNOWE ARLL MO
- WRK Y JO BT SORSRRAIL IR 35 35 SPRA "R BRI utnn Ot
Bl ottt bl el IS W 13 RN ke tain £ ¥ wgloct Sagrng ATTLALYE Sudlud daay
AT W ey SRR KR ) 00 ou'et
a4 i 10y A O DS B YW Il K B SSRIN #UTOYS O e e AR e S Sy
1BLETOLEL WL HILDM LUOS Gral0 g
00Ls NG L3 NA 102 Tt TiELES [ALLE) A KoL
AT DHAGA 1 15TWK3 O NIRRT Moy ok AN O AR mes U 1K W 1) i R . L
BT e T T T T bl e
ot ) . ] s purm S G A0 Pt
v 6 st ™ i g TR e
i (e} m ysiaven gl ATEWIINTS AOORT
DRAOIEHT] U3V
:oq somARY N0
A WL LT Mud.
NG X PULROM LI
NOLHOMRIGLN L Gy AETLEIY ST Yyen SBRPICY 101
ANCYIVN LNGALETAN =55 ] T 38 K0 TR 0TS PGAR) AT
A L D LTL S0 e —— I o O R IR T
L inld 3 supry MoL
ot e S
»ORZ '0F ddurmaing - pooT ' AONGG . e vl i
T LI Mgt o sy [ [ ....m.m.:...._ !
spspembio (vu
ST WD 450H TALO HLGM 13 s it
Aluaune eBugpo|
JUSALEEG NIKDGY fEnUuy L

,m...f.,._.__

Labed
RRUHUNS

P0d 08 1IN - § GO0 A0TRLREN SO WMty
. A T35 N H
SN JT3E HEXK JGOH OARC HAWCM, 14 AN T3S NI JBOH O350 HIUOM 1

.- &4 L]

W abeg
----- s



SN0 N AH DALSO HLEW LY
TN IO SO0 CUE0 HLMO Ly i i o8 !

%0¢f ‘dd¥

e ) UOHE00| 0 ooy

AR e g 1y mORCCE R ARon AU TNENOTS B
AR L oy AT Ly Bicrkian iy UES0I L Agams packouged gl ity
{SPHUT ACaoYIom) nacra Dt opure MUGH SN I st LB © g 0) X208 WIS

ook uas UOHEA SR PRt s fnalqo TusunsesLy

B0/ Psumeq yews Budeg Tl et AP Loy s AT I ToMAEE Ay pur
Agporte g mig iglzggiaﬂl:;zg

Lt ]
S AT s i e Lo i
sammuling Rk u“%&%mm__%ﬁaw.ﬂw_ seniory T Tl

- - P ——
POOE 'O AGamndes - | S 00K =L SIGKY “opee ey o"-nﬂdg.ho:nﬂbox.—h“;“
SN FTHE MR AROH LD NLBOM L




GRS S 000 5 TS o P i i i AT 108 5 bt a8 i

D11 K (P O LTI PAAS L3

LOE "ddV

URORINIZ MDD DAL el
Ur Py A ) I 8 10 BrwdBax ui v L) q9perem U s pepiety 51oey

fan 15T T Gk 4 Buproy 1m0y
i ] frisaoay 12 10 g Suists muTow SEREOY

o gLy AUl oL
IFIREE T WUHEAES o ol

000 ST WYL L =313 ,..vﬂ-\u TTYE DN

fou *x e N e SO -} ol oo
o 00 oFg e Farwer il i i e YD 3G
Lo T Cd DHR ANK A THD

B E U2 ara - o L omTe géﬂ.grmlzo
T D LW ATHON

[ 2t wLr onor BULLEOL RCLIRWE adre [ TyiTs ] I YD TR0

p e e i, LAY E

oy F “Thimfond - Ty ol T A .uia!bg

[T L]

i

prmearha ys¥)y
15y wupioy

il ¢
FRoar

YOO 'O oo - | S0 BOGFLSWETY Sy ooy

10 padey

SHES135 MBS0 SSOH CRLESOHIBOM LS

S e vt bl ol B g b

PUEZLT QL PV VRO ST
O LI KM A0 ATEYINL A10HE SN0

ol . e e e e 1O TS LML 20 42103y | VD Yo
.l. ’ POFEE OL WL WOMS LS I LN
THNS L EWN AZNOW Svek d K10ME 24
bk - e e o MO CTHMND LMD 0 LAD2 BN s
[733 ) [ 4
isn - MO BV LERGIN 46 L3 IEYD o
Ly G- AR Tg v 1S3
amnd Pl!ﬂ(}?!!ﬂgtug
_ws S - MO LI 40 1300 HEYD | e

Q3 MO
asﬂugtgo‘_hﬂuwhn@u.ﬁu wmw._ gﬂ..(ﬂ.hﬂ?; . .J,tm_u.—

FODZ O SRR - | ATORO  (0SHREE) e Tty
B-THE N3D J50H ORLE0 H LKW L3

e
oy}

.. T OL S UE ) WOy LS -
Qd L0 APLAND ANSYRLL dn0MA 0
20 y ‘uonugupn!mrluon.luuuzrt«u L
SO Gt 2L W § ST T
GATL LNV ATNOM TPt 10M TG
0T N - - MO Y SR 0 L1T03M 1w e
TNIRLNON
@ HIEWAADH M0 11 BEIITYI0 T35 IAMLVELEMACY iz
SO0V | L EXUL/3 1 PRI LSRN
G LY AMIY ATHO AMNSYEEL 0NOES 340
U I e MO LS 0 LRI YD bk
[T oo L P TE LT ooyt ey anyg

PR YEISE UHDBELR) |

DL/ DL LV ¢ MORLS LSIW Ui
THN LTV ATNON WIS JNOHE N0

s s MO GROND ISNGEUN 4G LB R paL
0N HANDN

e . ﬁ%mﬁﬁﬁgﬂmgh‘ﬂhﬂj! TMELAL
CWLLAL O OO0 HDE WO LB N
G LW ANIY A0 LHNEYREL 10HD SN0

NO I3HIVA 15T LN 4O L3 TT0 HSVD RS

WAL O EOLOLMOUS LERAIN
OrE LIS AINOM Weiid IGHD JHO
HO TBUYZ LSTUALM 4O LatgOdl Heva oL

P L.
ML HONCHL JAUSRTIOD 34 AVl e

WA DL w4 oM [Sotire
T LM AN ATHO AWISYZUL dNOWE SN0
NOGRNIYS LRI 50 1ATTR YD 2L

EOTGR OLOWIR WO 1SRN
NI LR LHOM AN A0 THO
NQ Q5ketv] 634 TIN 3O LAIOFYHEVT tosia

_ leoay)
P B
B Lt
k- —
[ A [
Ay gy Sty parirry

T v0es £ FRIVA Shaakive v Earasaae
T L DR LTNOR R HOHD
4320088 - ) A4 OO 341 U0 SIS OMANOD
FTUELE ATIVA DIEAMLYT LY ALNINLSTAMN "
TN 135 ATNORN BNk IS ELd

- " *uv..sam - a—s.mhhw:.—su wm&iﬁn QIO D

ko T

RO vamgeg e b

ity uQHOMETm )



80¢ "ddV

-3 0 M o UM Dl S HUMIOM, 1 BRI TES KA JEON QB0 HLUM |1
nma L) ) FORICR SO iy iy
] ——
N
e .‘.!.. . HUNVON 150N HBNOUHL 93193 TI00 Sy u?»(.xh _ . onm
P Bt hie AL OL WV Fedes LETOBLN
O Ll A A ssatw\gg T ok
"o O 201 T 0 U TUO TR DUpLete: DOaEIh Sy NI0R X IOGAGY MG naKs
Ea..-ﬁs._ﬁluuuﬁuwrz_ SO0 WA NOOH 1P DM 30 dbe Wi ie 404 UG B sy o-_.?ﬂ-:at
AT AN oW o O IWO oy L CARDRT XWL 90 P I8 ARSI INDA [ O g iy, R O, TR}
T S . 111" P ey L o 3.« R+ At ) S e el PRy Sy ot o st vt A e
weny . .....iyﬂsignﬂﬂ§nufuf§ . e e o et 0
mITmTAm— e WOriE/E O FA PO LENWALIN iy By BRI WIS ang a0 AN 2t wy BUPrER i ¥ ARAL) XL B [ G WL U SO A | PO AL gy o (R
T3 10 AN A ANV wWriOWE THO S 10 THIRY IR TR0 K RN £ 4 e § DAY Lt RO ER T ETIN U DU OO B P U M TITIRA [
o - 49 HO TRV TSN SO LAISIVHIND e 4t poaLrmnG 10U 1Y PO 19 FUOTMGs = Y Iiao KU B IDURY Y B L T T r———"
- I O ML MO LSRN anend vy ALAIRCE SR F08 10 REa)L 0% 1 A PO WML i o, Vopeyy B BRI T 905 a0ud et K D Aei bl 0
G LA AZHOI I TGS TNO et fo [ sl npunnlary bt i ] gAY MW g, (s et s DO e KR St YOV A S Dy U
WO (EWGVD ANTWEALN K3 LIZOMMIVD WK £ UV A e ey 1WA P SR Pipics Ao O Dla Ayt
it g s e s R s [EY e oz 2em 16y A 00 B smral O e D éaiﬂgqgﬁﬂlﬁhﬂnﬁﬁzh
ewm L Emwe TALMN BHNT LA T ety e D 20 DUARKIOOON 4TI T 1O KL 3 L] SR g0 9l Uit & g
t!»zﬂsn..u.wpi_a:nﬁ. w..w..h 1P S iaas SOHTN | DU 28 00 R gt 30 BRI LA B A pTomg Teodne fummmle: v wiilou) 5) WIRUNSGP [WEMEO UE YW T LML ch |
-] LTHO AMTEVENLL drOUDS
- WO QBRI YA 4O LAXIT HEVD L RHRAILD DT 10 XA L W i 0500 S MG YO T PR #4 FFw ERIEE
e o e e = < 1 v A8 et = mm bt e s RSOy ashuingyight _ym..o.r‘ [oupiaiaiepbitei . i Joa g ¥ (AR Y S ik O N S It 2 MO A (I IR, 1A v ey e im0 L
g SR Ao ik OB T Mi»!: D0 HE B O LA g AR RS K URST) S URI Y el 8 A l:”..!vl.ll.l;l:a_.lﬂ...! I AR AG P R I pa iy wonmaasn
PR Apaddtd W $ga SIPLGUIM YEEC IR USOUE AW MRS LR 9 K A Dol WUO) A 01 _I_.a_ R I G 15
— L HY TENAYE LI 00 L3030 VD L O 4 0 g e e
et § erwsd . . N HLLNOM AV DAL TELLYTTICED GL1 TALL v L CINWATY Ly “ TN WA I BT CTEA W Eiﬁgflsiﬂgg LM
Rl 1 S ot s S o o .ii!..&.s_ M [V N g S N OGN AFBNWALY ing N TR (T LI TN 9 RIRAINL P IOV "Rty TR PR AR
[ro— GLIDTTION isfea ML XYL ALWEYIOH o D S5 ye) AYUCIIADTIS SUC W N AR WiH ST Bt MewILA; e s L T
. iy [P i R e i z.ioln!u!-ﬂu_i-! O WIBE ERFECTI SO ] RPN PUY HRUSTS U ErITIOR S ) A S ) gt ST a1 % 0
e oy - 0] BT By Ly PRI e SR NS PR (ks ) A0 O UL P i) G B B ey A PP ST L O e B
"l KLU | Wi ey 20 s pasrycyve sy DR MOE AT Tt wecxh by WmEs HEITIR) $] DL S B VT LML Dingy U0 va e wiy
AN (ITL I Of il (2} KAPION DAY AT AT B 3 0 400 YOR G PRIIQ0 U] By 5 MNTVE nen-AAINd 201 E8a(d DI ESreas WML WODARY
0 51wy

3 b £ 00T
pusoq upayeg [2h3

UONDY . | SO QOSFISEELY MG LNy PUGY UG AN | 0G0 BOGPLSHCCD s KA
™= L) »
= TNF4TIE KD SIOH CILOD FULIOM A 41T HED 490 DAIRO HelwOn L

@
MUEEAIOLL Y0/ W SRR
GRN3 LD THON a4 <INOND 30
i M3 gmﬂﬁih.ﬂhﬂli«o W
tea 302 s B .w...y.-m-.uug zﬂﬁcEﬂpuﬁgnﬂmJ%ig oL
o VUG Gl FrWS AR LERWLIM
L3 ANV AR ARISWINL KT ]
050 O MY (N1 K 1T s L]
) ’ FORALY O PO ORA ST L
THILS LIDRYPE A SOV St JOOHD SH0
B e e a b e .Bn@!ﬁ»mmcmm.mow.ﬂmmmmcmu biaiion
90D e Ft e Rt 031 (m._.sn.nmw;gs—..a-ht;[, syt
WA DL Wi oK LN
i L0 AN ATHO AHOVIRLL JOUD S0
wa WO THATYS EQTUR LI O LATDMI VO Rk
WO O WA O LSRN
SH sTat S W4 FUAID
b ] UMY 4 Xt LM 0T R HNYL b
OO HLHOM T
oM e et AP AL CRLLITTION T3k SALL i
kel ) Jowceirgedl pum—y P P

wapEL Bupusd oy
DENUAUOY IMEIEN UOIETRELE!)



§0€ "ddv

PQHEERUAL Md ML LG
GOKE IENNS LS Khvwe tor
o T1OMAOL ' L gL

oty A AR Ty bt e s
ik M3 B ek g4 125 m..;a
S i Tl R sl i it
P e TR R R T BT T Ltk e B

FIE 4 OanS - | ROOID  IUSKLS0ERY MO RNeooy
38 13D GEVH OALED HIBOM Ld

o
20 FRSnrs Al Ar¥ A 001 N AONPR JOOK KRR Oy Srepam; L gy

“Polpptiu parpocs sy Gt
A D I ) M SO0 RO UG IS AT OF APRARISAS S sy

BRI
S AghronsOr Ry SO AN 0w A e 1y Sxraniinab s sor iod sk

DEGE-AEY (000) 2 4G LT L)
AWOITHY) INAROH

| Jomapy ma ),

W ANYINOD 151, B e

SOIT ‘I SPLINISE - POZ "} 000
OOTYLLELY Mfaint TINaTYy
ETIIENID d50W DALSC HIBOM 13

RHRUNS IUNODY (BHuLy

.gg,}!_zlszi—slsiitﬁg
(oA [re muLo AL Nsae) SnouE ey Umipepsain

DAY L 10 N RO, M 0] 01 SOURY] ‘e U BN Py
ngggnbfnig-_gs-i!lﬁnﬁ

T e e ey

ey RULKVY § pElny

B i e ER . 0 8D
" - e ARV ] i
on T T e (A (R ATl Qi R ) Wit g
A IR Rk

Amuwns awooy|

aros FIANETT U1 25 o

SUOE Y Sublaping - | 1000 (ISTISRECE Wtk ooy
ENTER NG E0OH 31RO 1LIHOM 1)

C obwg
sepewamg



BN $ED dS0H QALHO HLOM Ly

01 'ddV

_ SO6N aoumpeq yFv) Suypuy

LY191'618 o0 0% Lo et st ivierdatd §
W al 3 e MY S
M ol Camping
‘uﬂ% lowro20ch SHSULREINIED Yo K|
Gesrd T leewd e i v AT SATIRIMEY
ey {aor iz Wbl 8
STrgRD (EYD
oot el iy i)t ] FA20) 4IRS ML
wa oL . o R i_]’oc
T I - . - e
T N—— R L
wen
PV 20Umq gaen BipsOag

SOGT DE MOUMHING - L QODD  DODFLORECH LIRS IR
S8 M3 SS90 OG0 HLHCM 14

ALBLAUTTS UOjESIN

£ viwd
SOLRUHUNS

Ay, RPN PLA EhaSey yend 10
Arnag & SAOK AT SNOTR/NL By BORERR 0 6 iy pRILUSY LS
e e -y - o

vy L » I ea g g
SEITE MCROWIME | P3N SOOI S0 ERICNNS TIUBLORIMN] LB Tthadoy)
ML TR U0y AR 8 0 ARUALIOR B $36ynant O oltzas gy o

orgy T &y s, g Bupuy
wo o -y Sy efumi)
we 0T gy s e ey
3 —_1L |
oz ing ) rriaen o hihon]
ot LTI 5 ] o]
E..B-..:m Avanan S s Sauubag
[ - | Aneaie

VONERIIUOI0 Jabepy

tHma

SAB-J 135 N oS00 AL 50 HLHOM L)

SR

002 '0F 1pmdes - | MmO GOSKLREAT Ry iy

BDDS N33 S5O OILE0HLUOM L]

!:._u

4B OJGT 19U 9] JUNCIME INOA )0 SPR0A |94)0W [[isang

£ det
sywAjecry

P g e
HERGHREIE /LTS



N S B a8

Ie ddv

PR G WY ST FOHS ES AL
U LIV AR T S IO 0

HO TR I TN MO L0 M YD

O i

SIS HENTUHL C3L0TTIO0 34 JAIE WM LENRTY

:iﬁruﬂ_{u.aﬂt;ﬂmw-z_
TH Dy AN ATHS ATV YL 0K FN0
P NNV LESLUIM 40 441309 HGYD

o0 GL sl NOMY | 3L
R LiFdved ASncEy PP anonkn SN0
-Oﬁﬂug ._..uﬂlui ah‘dd! MY

T Y A ARV LY S INGRLSAAM
G LA A RID BN o LB
A0 - Sy 8L OCEI1d I, K04 S WE CmWOS

vEie SHUTYA DHLAAYD 1Y RENSINLSTAM
Q4 Lyiive Jnidd 48 3ND ... OF90TD -
=0 WVOBa - éfﬂ-%“ﬁ.&mﬂﬁ!i—uﬂ%

WURPEDI N EITTYA DMLASUVG LY ARSI
SN | M AR E-<Qua.._ MeHond"
20 %onew - :u__e—s_numgcogmwldnmﬁﬂ:oc

VERO'H B VWA DHIL i—(nhdglm:l
oad;nﬂh;h!sgi

Cea1E VIR DHIALPTNCS v W INBRLESAN
YD DI D35 EY3M I W) S HYBOMNGE

. 35 !-E—E‘wlﬁsh-ui; . -

40 OO - ¥ 0 GSWA FHI e uu;s. ' (JIMONOD

ooy

-

FUHOL AT mmg Y Baualiog

BIOZ R SpuoKey -

g

e R T
SHFA139 W30 J90H OO0 ML L)

1S90 uondusLIALf

pmilT:

M) 7T O, 90 /2 19O LITk i
T LA SIS JI0WE 0
L3 . o e e e zonuw%hhucw_.—-.ﬂf-uoﬁzg L e

ogﬂho_.ﬂw.rﬂgrmeg
QL L0098 ) TND L alTSW WL NS g
O GINEY S 15301 LN 40} 42300 ey L

Tt 3nva MLV XY SLHIRISAA
OPLERE S 3NTVA LT

FOHPHORT 3 HIvaw L-HOH

QAL AN WG ABNEYIYL aNOHE SN0
40 ESSQ qﬁ ‘EE!O bt g

T34 TINTeR ONLAWAYS LV SN YA
FUSMEGLY AO WITYA L3t
AENPHINE I THYXY 1-NOM
G LIHNEYT: AN B0 IO 00

H0 SUWTION BE PSS OO0 il Lt LT

T S i e oA Ty R
A9°5908 50 3MTWA LN

FCNVHIXE TIVRNL MO
LAY LA TYIUL N W03 NYOUOWAr
#o AUVTaa ngm RET
FURCDUE 1T IVA SNAMMYS LY RINGWLSAN
FURTRLE JO0 ITTIVA L M
FNVHEIX I T RACL MO
WAANE LR At LSSV UNDIT YD
40 SHYTION 51 Bre b O34 TN ANTTT

s o
e THHOHY ACTHYT HINCOMHE CELD37905 §324 ANIVELSRINGY e
A oo Wby Huy

PONUUCY yajes JOIROGEU |

SOCEIC IGO0 50T WY RIa0
BNPIES NI SSOH ORAS0 HIBOM L3

ESIL/L QU S0 NOMS LB ) 0
T L3P AN ) TNO ANV IHL INOWD SN
i _ I T3NS [9TUSIM 0 LTI v SUHE

v
QNN L3002 ASHOMN Mt NI S

DDV - S .. HOGIRAILTIMANIO LAt HrhvD S
98 Hivow
reengd . I.wn“l\..mil o . gua:&.ﬁn!- mmnu._gvuﬁ e E.uh.ﬁcac SOt
MVLET] O v k00 moed Lswmiw
Ol 1P AP & TN LIS oI e
e o o LGNS 63U S0 LK BBV kil
PO CTE O FVVEL MO LBTUS LN
GHAT LDV ABNGA B 40000 JHO
5. 2 e 0 COHANVELLESOUN 40 LB YD e i
B ] o wat) - e remnen v SACHEATN X KIMML G5 0ATIOS LLn?d
WAEN | OL Mk ’
Tl LT ARM K90 Lt
5 HO N L5 Lot
YA 1 G | PO e T
QML LW SSHOM PN SNOWS 30O
it eIt e . MO O3V LSRN SO L6330 1SV v
AN HUNDH
L R k] o e M3R0LDG HOCOUNL A1UA3YI00 9224 LML CRINGY L
YOAEAIE OL rorU | INOvd 1SR 1
O 19N A8 AN ALY 26 dNKIHD e
. I R S, . NO Q3N I muuucnu.u_...uiul._,:lzuﬁ s
ey ——y Mg ooy ey T e
PafLm Lt T WALk
LI



B TN e UL SO HILOW, 1o Nﬂﬂ mmdq GN-ATIC NI JEOH GO M ANOM |4

v Oultued an

3OH UL QL L 0N T LS
UIAME L LN GECEY QUHOH MWD
k] . WOy LEIGALML 8O LAZTTS HIV L S

i) ——— _ SOAEH SIVVIRD W63 Busniy
‘i

-;a

- OISO ANAIE T
e ey . Ezo:;xo‘&i:nupuuﬁbnuuﬂggﬂ;.;:. e’} o o o L vnriey -

e e R i - S T SO R e Y
(aewz . e o TR e WUV AN .qﬁpso:u;ﬂugdusﬂxiuow.uu Ul Ve
T 04 XVL WO S0 NOILHO JEYE (o 7o e 350 -Em-n_wuzn_n

Foki WL ALkl Tl ST "MANRT MY IE O 1Y,
e L SAETOO G N YL et B LR :.,E!ug-earw«o 8@2

3 S . e o e
7=z L..‘ruﬁxiwun-n.uﬂhﬁh_ﬂg;o e ; PO DI LI Y ATL W Tl | HPERa
S e e e e s s WS O WO S (Eaee e e = = e e o e e et Iwnﬂiﬁwﬁx!k,woi-o!:?u 1
E)tii:_;aaﬂ:lg SR O WL ORI LETAL A
g R LT HEvD bl KOTANI LY AR GLELY JMKR | MPERN S
ewd T Ty T iuzrzg;iggu! ] PPN ... S s e NOCRROLSTALN SO L3O MRS it
e e - FEIVE b 0 N L v GO i v T2 O auu..zs..h
o GUTITION dtd WILLIN XVL AP0 i T i e s et e ER———

T T 0L vh0% MO0 V1 ALK [
tora) FOITO0 S WL TV IO e - et et e

e e 8 - 8 1 A et e ettt e e !-.:89‘:- -m m _- Prig's s
0L 335 SYIRIL BN RO NVDROND" e e e e e i e o e o e s
R . S PIHMNIURMANAD eI | S Gremt by

1 B yplcbpivbie oo rangen ) - T 0t ML gt T s
sLiey m%uu...zﬂ.hu.ﬁﬁi!.. AT YYD ol PRS- . R o v SHETTO0 G MU BN A Tk
RSP k. o~ e illla e .ﬁm_ g ey Fezal ot prevan s .ﬂln..n ey

PETRIIIOS (16190 UOHRIFBLRE PG 15100 UOTBcLES

s it '
el

v - | moean. 00z o - | Moy

Ivroazt tewon . e sgzﬂg.ﬁpﬂzﬂonﬁugg . ans 008 WO T o XL e
T T i Fa4 X7 1 Wil 20 OGO RV O3 viiiect L e . nEbw_dubEEnﬁEsé.:;.rﬁ.mm
o5zl - .. ORI d3kd KL T 1 AWENRA il !Eun._wwmmmm._ r...qn:..h.‘ra.thm
539 T FO0E 361 WL FVRR CELL Vichi _rvoa B . dint | .ﬁ&Ex« L L )
RS ...... U0 S eI | S 002 0 33 U T L AL SHENEVNT
EEER:_vloEEE 2000 ﬁ.roudouEzi.:u:xﬁ.E(uaac N
473 Lvan 05 RvIL B KO0, wYRAIOMT e s i e e e o e ke 150 s ook 5 63 i SRR e
ol ) 0 a2 sy s YL 4O WLUNGD TYORIEN 38 L1¥L0315G KOV GV
Y L SN ALY TR 3O £) A ANEHIENNESI
LE3AK Diry APy SLORY TR 1 pevinating PR LTLEW RNV BWIE T Rt 1T (1L (Mg
5608 et ., HOUesrs sgmtam J_.u.a...tu.ﬂ.(u LN bk L e e e o I LN AINASHNAS o) it sy
N - T B...ﬁuou wowvmnaL i
i L N i Eg.g;g-ﬂ.g;:ﬂ:. WLy oy T T e et S e
T o A AT CLL, SO Y0NS i 11 DT
A LA DI TR SR N DU
[T o l._Qt!-uEEw__.!BEuu‘zqcu Bl e —— i
oo o AT Ok S VN ERAAL @ woul
LTI LY AMIY GLSCY GINOTT My P

L gauuuutegasa». T ik
LT
_._u.,ouj...cmﬁ 21.‘ BB

SEAILR OF o WOy kauaie
LY LN SV BT W00) NYDRCG”
Y . O APOND TR O LI WIS K
ED_. §g¢u 1B ILD
ABIANL LT AN B LERY TWR { R Il
sl e e . ihihgz.—lugxﬂcu.i.i:.m&wﬂ I
——y Flabi gt eyt LT - oy

PORLgr T R LSS ) PROUUGD FRria Lok |



22w s et L i 25 £1€ dgy

UL sin gy 20 000 WAL CaE dunl | L L0y (0} SEIAAG
NI VR X SOl S OFRIS e TR BEE T

l«ii}l?!!il ROk LR Y
packhiy LRCLE MR igigiwﬁ
Kol puinn i L)
APy lein 4 5N l.i.v!_ A

PN D4 U R s 0 A aend u l.nal.i.ll-.?o

ABune S IR TEN

SUORG) LT TN 00 | g G 0ECEL L4 ) SO

VR SN - GrONOK] BN A Y O ] i TS DU S| RG]

WL e M POUEG ) el ¥ O SHERRURS A R T Y

PRSUIIND AN U IS P51 4 JOY UOIOY N i AAbos AmL ey aemE

w3 Oy I ESALE U0 JEPREAS I SAUNE N, G0ALCE

ey wxod )0 1Y e 1 MORSUUCAN TRE Bupsefiat suomanh sy W] G 70 ST Mt aalt DEROAN JLCOR) WO S RRIDRUE Dy R, Lo
0l p oCrbpap VI EPRIIOR SEBNLS I R00G) LR POVLAD 53] A BRI
un mmeed doh YBACan e *L GO0 YL 10 P 010 Budl miorty sz U0 BR0AS

parpresufy S bust {eevsiein svod g uohos gleep UDyowiuiss: S Ut PUnoy A N (et g Bl e 00 LK U Laeacay driplha IR rduie) Ll

NTRO SRS AT, S LY LIRCRS LOJLUORY B3 BNyl Beed 5 SN gy ek g PARICO I AL JEOLN EF SRR SBPUBLIS (IS 1 MACHS A8

Bepaimapuing) XD P SannLpAY 10U I 1608 1B PLIND Db “an

TR ) AR 115 e pEOowe: 3 G FARURLL O e )

O S 10 $IT el U VR LI e B S smemre o) g Lok S 1 VIR youl I TR I v e e O DGO i W ST s
P ) UgOisim ) Pl ORISR MDY ) U PERDU e s SRR WO AT WAL S PUT TR i S SR TaAR AN

sl (S, “Seppnaan pym Apmabas, m papen AT ' eekt 10U P Dpar
ool » BT R gl WOAPTRLE LS UegINtEs 1) Rusuwart dvad Ry o
oguy yepuyy MY S ¢) SO0 ST MR U A POROE K g Anba Y e

0w LI TR 0N K0} DO BPYRA MM I TP Whapias) 00, updbinvhi i 73 ve0manis gmsgibul Hop g Sl @ gt AN BN, MG AT Y
10 SEipmon i) 205 PR | e ) 1B o) Bukroce: qm pUE 51 A FIR ¥ 00
A S oy iyt Aot Dupms w 20} alrpsved oy S s0u UmLE) oI [ SRURIRED FIcA, SIJRTO 90 T BAAIYRY SO
. 0wl 0y PO e sediusied m eiom; Syged POOR Mk D) sy Ky DOUEKI W) A DI Dpw-Spd iy $3d pest B Lo

e SOOI 10 BEST PO s § ol LBELIOPEAr MO Jeps SR d

4100 11 Wl

s 1 I ettty .
_Es.._.»_.s, i .nm._iwﬁ& e i o

0T B ] SOOZ '0E HOUIS - L AOKI0  HOSVLSTERE akiumy Rhoooy
INEFTEE NID 4808 OFLS0 HALOM Lo SNITE N2D dS0H OBLS0 HEHOM [




Exhibit «“8”

MOTION TO REMAND

PAGE NO. 64

C:\Documents and Settingsiadmin\My DocumentsiUser Files off Desktop &

Notebook'\Desktop\ATKINS LIBRARY'CLIENT FILES
Chase\Pleadings\MotRemandF INAL2b.wpd

‘Med-Mal\Fisher\Fisher v

APP. 314

b R g R e 1



ST T TR IR RS e S

STUDEBred tguge oo the ISEF cay of Jdmnvary, 2008, from

ecd far the State af Tarss roported by machine

[N THE UWITEE STATES BAHKRUPTEY CoOLRT
FOR THE NDRYMERN DISTRICT OF TEXAS
FCRT WORTH DIv;8T0M

i IN PROCEEDINGS UNDER
Iy Rg i DINGS UNDE

1
FORT WORTH OSTEQPATHIZ j CHAPTER 7
HOSPITAL, INC, ) ¢

i
BEETOR i CASE MO, G5-£9513.pML-7

DRAL DERCSITION OF
ROBERT M. LANSFORD
JANUARY 25, 2008

e rs i ataaL, R R R T Y E PRI,
- . S

QRAL PEFASITION DF WBERT M. LANSEORE, p-cduced as
8 witreas at t4e instance of the Credrbors, Nildred
Fishor Jackie Fisher. Jash dvalle aad Yelande Ovelle,

gad du'y sworn wes taken in the abzve-styled and

W12 2w ta 1 23 F-hn. tefore Nelissa Sitvey CER 1n

EEorthanc st che officas of 8arlow Gersek & Sfwen LLP

316 Lrabon Streat, Suite “A0, Fort Worth, Taxes, Y5107
Pursudns ts the Teseral Pu'=zs ¢f Ciwvi Protedure and che

ProvisicRs s¥ated nh tha reazo~d ar attaRzhe: hwre.o

L —_

q

=

€

7

HELISEA SPINVEY £ A3S0CIATES (847) 2284509

3
BAGS
2
WITKESS: ROIERT K. _ANSFORD
EXANTHATION €Y MR, ATKINS 5
Signature aa¢ Charqes 112
EXHIBITS
HD.  DasCRieTle YK
H Sutpress 3
2 Forr Warth Detsapathic Hosgital, Imc X
Def’a FCot wortn (&toopathic Heg-roal :
Center Sel®-Jnza-enge Plan T-uet !
Ayrgoament i
3 PhCiocopy of Chegk Ng 142337 lettar to 6
RoLert Lansfo-d fron Glepn iten datec
~u¥e 1, 1890 gpy fax trensTissycn to
Biene Fram Neazy Argc dateg July 5. 19 |
4 Letter to Rotert Lansford from kobert D 2
Andersor Jaled Qstober 4. 1939 ;pg fay !
1Tansnlagion 1o Dfane Wintlan {-om 8ob
ATdersor faked Octaber 1 193§
5 ¥E00, B0 sLursanent  teite- pa Eoa 16
L#asfu=c t-om Slacn ¥1lzen datec Decenbar
13, 393€ pnd Jetler o Glenm Hilegs f o
Digns Winten dazac Lezemter 1g 1983
§ Fax Tracemisuder 1o Diare w oiton tram 3

Marew T Argo detse . hacinn, mend rg

U &na WrntoniRobsrs Lansford #rgm MarTy
L Argd gatad canyars ) ICO0 and tettar
te Haacy Arge Yrom Scsan € Bayeq dated
Decembter 277 1503

MILISSa ZPEVEY 5 ASSOTTETEs g7 AR ATgT

:
1 APPFEARANCE S
a
3 [FCR THE CREDITORS
M. ST. CLAIR MEWBERN, III
4 LAM GFFICES OF ST (QLALR NEWIERN. 11I, p.C.
“701 RIVER RLK RCAD
5 SYITE 1006
FOPT WIRTH, T=ZXAS 46107
5
MR, E L ATKINS
7 ATKINS LAW FIRM
325 SDJUTH RESQLITE STREST
2 SUTTE &
ARLINGTON, TEXAS 76010
3
HR  BAIRET™ w. STETSON
19 LAM FIIN OF BARRETT M. STETSOM
2920 CAPLISLE STREEZT
t SUITE 169
i DALLAS, TEXAS 75232
1z
FOR THE WITNESS
at ¥R. RDBER] A. SIMoN
BARLOW GAREEX & SIMON ._LP
14 3815 LISBCN STREET
SUITE 149
13 FORT WCRTH. TEXAS 76107
5
7
12
19]
21
29
22
22 APP. 315
24
23
MELISSA SEIwkY & ASSCCIATFS  (217) 206-4359
r_“——'——"——‘___"_‘__ﬁ
i T —e———
1! Exlbit Mo, 4 markad )
2 ROBERT H. _ausFoep,
3theving been ferge culy swarn, te

3Uifiea gg Taligas
4 ’ EXSHINAT ON
5!3'\" MR, ATENS

I

:} @ fcoa mITREng, air
b 2 Gocd worning.
e Yoo fy neme 18 € L atvirg ap, wE'rE ngry

i
¥ tre d2posivier af Fobert Laisferd A3 that woulg be

“Ofveu, cerrages

”J L. Leorace
e 2 State yuar Tyt name ¢ =258e fa, LhE reperra-
ul 1 Pobert M. lansto-y.
:4" " What 35 waue cyrrent C#ideces sodress  wr
15 |Lans*gran
oF LR SUIH MY ddar vaaw Circle fopq Worth
17[ <. S ezt Ss pagr ST business aggesen
e a, dor TATC LS tan Tert Wuirg-
;
19’ I3 Fs ther MEINESs eriabl gy
o “. ey
,l ‘e MusEr oy rats
T N SProrga

_.,( M Whut g yegr bBusirass Teleshne numpgrs

0 Take

i



3 r_——-‘—_"‘——'—“————"——-—*~————¥-————-———m————uh.__—_

i lDa YoU récall?

-
—_—

eir?
| 2 A, IL was 0 20Dz T telieve, and ir's €111 not
1 2 LR 50 years with JFRmSrgan snd sredecessor panks, -
| ¥ 2a 3iF1naltzed yet. Yt's an the process .
3 <. Okay. Ard wa'1? get inta that in a Y177
4 2. What #5 your curreat FeBitIon with JPHorges®
4jwnsle. 3yt wign ¥Ou 8y predecesso” -- ler'p o back tp .
5 A i'm 3et0r vice precident.
511987 whan this trust agragment Lhat me'is hare to -alp
B o, Ang #s spmior view Prasident, sir, what are
€ 1#bout todsy was #ntared inta By whay wars you arployvac i )
Flyaur duties just 1a tanerzl?
7[at that viws?
L] n. 1'm a trust adyiser. rimaci’y g tryst
-] x D don't knew whick bank was fnvalved at they
8 etficer. Tae ald t4¢lp used ¢ e trust offtcer.
it me. I really don’1. ‘79 The: could be - [ don't
k14 Q. A*d whrt doss tnat entarly
10 kdow 1! . I con't rensmber when TAR fatiee. io0 72 couia
11" h, Hanagfag accounts
11 {28 Texas American Bank. i
! 1z, Q. Trust amccountsy
12 (] Okay
- 13 5. Yas.,
13 a. I don't roally cegull. E
T4 0 How Torg rave you hels that wsition with
14 ] The trust agrresant says Texas smerices Egn. E
15 [JPHergan. fince Banw One anc JPMorgac wergud®
L] A, Dhay Then 4t was Texas Aae-icen Bank
16 a, Yex,
8 Q $0 tan you 1alp we frow that goiat in tiay up
AT a. How 1019 nave yau held tiat pasition witr tmis
1

17 ]to IPMorgar? How did we get from Texes American Bane ag |

1€ fbank, whetaver 113 title wag? |

18 [your &nplayer to JPMgrgas am your suployer? i
_y i Y 9 R Since the riva '8pg. i
‘g LE Texas Aus-ican Eank failsg 1n thg '80s. It ¥
0 . Hayse © zan aex ¢ better gussiion. Let's o b

20 [was taken sver by Dsposit Gua-“saty Eank. De4wpsit H
21 tback to September of "87. Do you rscall waen ¥aU were H

2* |Guargsty Bank ci40ged Its name t3 Feam $3nk. Tean Bank . ¢
22 |with Texas Amer zan Benl phat FOUS 00311100 was With tha =

Z218¢™d tc Banh Tne. enuy Eeak Dre gic JPHorgas werged
23 beii 2T fhat cime?

2% 9 And U fow erersles snder the name JPHcran” . :

23 * With Te.as American Bant, | aas senlor vice i :

24 k. “my
: 25 oresivent and brust off<-gr.

Fi <. Wian was the erger of Sank One witx JFfiarpant i

HELISS: SFIVEY & ASSOCLIATES 18T 06 438¢
BELISEA BPIVEY & ASSOCIATES (B17) 220.4205%

" V__“h_h—-*-—_h_--_"’——'———w— ———— i

—

Nens 1| A, itet s terrect, | dig not question (-
unds gra ra o O3t Al 7
; [ ceposttee Tnte? I 2] a. D¢ you “eel ubligatsa a1 tre vizg H
A, a0 the dsigopaihsc Halicel Centar a ;
s cnecking ] Fleresidert - sentor wice president of TA3 1o guestian ;
AzCOun: !
l 4 «hat this $9a0 aog A5 D e Lses fopry H
4 5. End how mach ware yau d:racteg tc aJwy Gut af ) e . 5 L
g R. SIMOM.  Chjmcticn. ferm. Thez wasa® :
Sithe trust to the Jdsté€onath = Kesaiza® checking scccunt? % {Taxas Aders & v
¥8s Ad€rigar Ean Any®ore . k13 wax Bewk coe
6 A $800. 300, :
' 7 C (BY M3 ATHINS:  You may paswar, :
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|f&ither iRstructeq by tra cornitreq or part of sne
2 tomrittee, whigh T can't racate. And fe iratrocted Fi
3% transfer money, and wa felr that waz #ihin spe

4inowa's of the 1natrument.
3

f ? hna I'm pot AUTtirg words ir ¥OUF mosth. wae

€ part of thaz, thougn, based on YoUr statemanc g me

YJasrher that this i5 a Teévocable Trupt;
!l A, Yeu.
af . W21, can we leok at Exhibit ha 35 .. any

O lparcs of ExPibit Ko. 5 gnd cotarn na whore “hiyx

1 S905 000 .. how chry $800,000 was usgg?

a2 A T da not know how it was uysec

127 G. Let's Yook er Page 7 and 8 of the Tryit. 1
14F:hinh it's Sention $.03 End beginntng on Page 5 They
‘5.r_ist Yeven activitiegt or seven ltaws tkrat ditbursemente
?S‘fr‘on the “rust can 5e usac fg-,

1?{ A. Jh-fun.  gkay,

1E 9. fs theére BOYThY Al that we can look st cn

memet Mo 5 to determine ‘f the vee of tris $o0¢ o

2o|r|ts Into the coatepcry of ai*har Caregory -, 2 3, 4, 5,
2 JS ar 7T

22t L N

23‘ o, C1d tre tank have £ny progceaurs to werify

24 ‘whancv" requests for disiirsements wera made and came
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1 k. Yes.

2 2. Ard 1°11 z3k you agatr. dic you have anyching
a;thnt would ndtcare Wancy Arze had authority o tedY you
4{1to take wonay cut of rChis trss:?

3 ) I don't heve snythirg in writiag or enything
€ fa f-ont =f me thet woilg te)l me that

7 o Arg you 420z have anything 1n your file that
4. wauld *edicate that Teswas Amwer-zan Bank grastiored thia

9ldrzburssmers cut of the plan?

-0 AL LN

I < Correct?

12! A, LE

13 1Exhib-t He 7 merkzd.)

14 2. (B¥ MR ATXI®S) I show you Exhiv-t Na. 7.

15 | Tell a3 what Exh-av: K2, 7 is.

16 a Fi-s2 5 a Tettdar to .- (o me Trom s Bruce

17 |Edwsrde te t-snsfer $600,C00 from the tiest account to 3
b Imagte - depdsitory fccednt, ang then the seconc page *s
14 " The cover sheet !or the fax

2% [+] Can yau <eteraine wher the¢ $E0C.000 was [0 pe

21 jused f¢r?

2z A, 1 canneot

22 o Do you renzmber 2hat itvangasticn ws we sit
24 yhereT

£ AL [ de nopv.,

228-4099
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Q (BY MR ATHIKNS) Yes Did ghe avar bring that
cusstion Lo your attentian?

A ho.

) Fo you know 17 1t was her respensie - 113y tc
chack Bad re4e sure thet whoever s1gned the writzea
rejuést for distursements Frow <ha plan was on file with

verftisd of -. ceartified and verifjed signeures at the

baak?
A, Ho. It wasn't ner jop to da thet,
g, Wadte jab was that?
A, Mine.
3. 013 you aver dn 17
k. Yes .
2. 4ngt are you telTing me thit sonewhere probahly‘\_

at the benk wc ve going to fine o file of the iignaturas

o 1ilae with the oank”

ER Ko I've told you that you'ra pc- going ta !
finc that becsuse we d13 not tave that. /

2. Ther how dig you varify signaturces, sir? <

A, T cen't answer tnat. ! «now sone & Jnetu g5,

That s all I can 1a%l you. I Kncw tartain tigiatures

s0. .
. Do you racognize Nency Argo's s1tnature?

LR He 1 rotogn - ze Bruee s signeture eng 8o

MELISSA SPIVIV & ASSOCYATES (E17) J26-438¢

o

1 4aukd avybedy then cocument al the ank the
Ziparan=ters 9* taig LPust ta nake sure that whoever 13
3lwirking on 4¢ Becretary clericpl, o“ticear, knows what
¢ lthose pa-éreters arg;

4 Al I gon t Lrow how to answer thst Iorazity
B[dor t urdarstens the question wall ensugh

7 1] 40t I arpreciate that. Let nz jugt Jive you
B #n axapyle. a hypotaeics'. LeT's ray a zryat CoOmes in
9ito TAB that ar ¢ lmar B2t4 Up spacit zally 13 creste g
10 |art gellery ey for Ksmyngton paintinga

11 &, Ohay

|74 . Ard The haak tipds g fantasric Ranoir that

T they can buy for a steal for $3 wiliien ang they voy st
14 |but the trust specilically sayg YoU caq only auy

'S {Ramingron. MNow whan taie trass 13 set p Eonebody

16 woubd -ead trat to make sure thst whieyer s werking with

Y7 lthe trust funds only tuys what the Trest said To buy --

13 3 Coarraet .

18 G S- cofreny”

20 I Correc _

21 ' And tirat woyuly ae by what. remoe policres”

2z How weule that &e compunicated e 811 the Feaple
28 fhandting <hat pericy lar trust?
23 ER Ieme ktag ¢f a EYRODS 5. @dTinietratdya chogk

25 [shestl. Soretb rg ile trst *Guid be Se: ud gy the
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1 A U can't answer that beceuse T dog't hnow 1% |
2 |wver re21ly deslt with trg pYan 1tself,

3 0. Ar. Llangfcry, this Farticular trust tnas we re

‘lta'lking @bout is rot tre only trist that TAH, ar now

& "JPYorgan, gversaes ang admin:sters, 15 12

6 A No. 1t's net the anly ona

7 2. Foxsn't Lhe sank have Tust general policies
& iard proceduras that are implemented and utilizad ovge a
8| rust comez 1a°

hld Al Yer

1 Q. And soma of thpas RProcedures would be to marp

12 |sure tiat whatever YOU J9 -- whatever TAB doms is
t3teonsistent with tho requiremarvs of the trust? wauldn t

14 that be --

] A Y3E .,

6 V] fow. somehody somenhers would resd the tryst
1?.agrsamenr ang Uetermine ahat those requiremerty are.
18 lapuldn t that pe stenderd procedurs”

19 A. Yas .

20 FE Who would a0 that “1 the cate of Exnibit Mo
2112, 1his trust that tre hospital and TAR .- or thar tre
22 ihespital hae set ap?

2% AL I wenld imagine Dick #itcnel dig thast when it

24 jcamz in

N
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o

How, w#ho then would .. asrrike ihat,
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1 loperstlons iepartwent .

2 Q Aha that woulyg b2 set up wiether 4y 5 a
dfravocable cr ga Prrevocahle tryst woLlan't qt% /“
4 L) Righk-. d

& . If the 1rust COMES TR rg tae trustor says,

B lyay e3n Ny use -heze fuads ta pav 4 (ertain cype of
7 ldeky 150'C the baai quing 12 aske sure 2Varysody
Blranuling thst crust and sealing wilth those tuncs wniv
9 |pays out funds 1o pay those ceértarr t¥pes of debre?

Uy AL Shauld have.

1 2. TiTn:_ Yrust says. if 1 rpnd i correctly, 1y

12| .e oniy ke usea Gy Ha'oracties ¢lpine

[ AL Okay

14 . Now, whet wmould the Lask Fave in plece from

15 [tne get-ga f-om Septeaser of "E7 uatil the time thas

13 =ym. patd z11 the foney out, mhal ¢ 7 the sark nave

"Thrlace to make eyve that what the ook d-d was conriszent

18w th thae requiramunis of the {ryg: agreement T

18 b, T 4on't vhow what that would be

] S 1 gather a igt @f 11 was the iacl that you

2 ikren Mr Sanzetin dou knew tiege officers sng ¥ou

2 !:rustad thea.  Whzn tasy §870. me wenc Some MENaY, sepg
i
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' nat usual'y the way ths bank did ips 91 2 Well, dl4d you uaghrstand ttet whatgver fands
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1 Q. What di¢ you undarsiand prepar agh ~igtratior 1
the taginning calance of 4,537 757 43 ang tna encing

s

2:snd zontrel of the trasl proparty th mean?

I
tae withdrawals shcuid gdo UF to ths g4*fe-ence tetwaen J
Iiealarce of $12,902 147 [
|

I

3 A He mznagan ths gamets In accorgance with the
“ AL Yes,

4 ]trust agreswent,
§ Q. Wnen the entries wors mode, Hr Leasford. in

3 o, A a8 $1t here. do you belisva thet JFHGrgen
6 the barx camputsrs, (n ths bink recergs. gid the ESVrigs

&land 11y pradecessors Qic that?

-t

ingicate which oayNenls were nade for wedicel

? LS Yos.
23melrractics claims and whicn ones wars wzoae for },
[ o AF tne truet offlcer, whetnar you did o
B lsorething other tnan madico) w0 prectice glaimg?
9'cidn't eartarnly Youd wei's obligated to. warsn't you? g
10 k. 1 zan*t et from the traraacxiony. ¥
[ -0 LE Yes. H
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' 11 Q. fow. o4 Page 4, the First cowplete rarsgraph g
2 2 (BY HR. ATKINS) T xercxsd one of the panec i
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‘ 13 |current membership of the coarittee, ils officers anp E
V4 ftreasaction cetadl Page 12 of -5 for April 1 2002 Let {
J 14 fagents. and sha!l Turnish the trustee s car=ifigd i
18 |me hand you Lhat es Exnicit N 9. end you czn rerify H
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16 [tha: fram tne Exhihit Ho. 8 1f you'd lire. But it you
I i n Whera ore you “sading? :
1?7 fwnsld  foncus an the entry cf $41;32. cash diskirsement
1 2. I'w reading tna first sontance ¢f the frst
18 fp2?d ~a Sank Ona, 5150C . 000 Do wou %eé that? H
I 18 |omp1ets perag -sph o0 Fage 4 =
18 A Ves { y
] ' 2. Dlay. ¢
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[ 23 3. The hosprtal ahall), ¥ eriiten nolice, keep :
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25 13 Yes :
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e .. |
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15 AL Tes R
1.,; AL i a0r't reca’t 1° Tiay di1d ar pot.
16 &, Row. what did YoM urcerstanyd werg Your i
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CAUSE NO. C200800560

ESTATE OF JOHNNY FISHER, DEC’D
Plaintiff

V.

J P MORGAN CHASE BANK, N.A.,

GLENN MILTON, JAY SANDLIN, LUCY

NORRIS, RN, and NANCY ARGO, RN

Defendants,

§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT

413" JUDICIAL DISTRICT COURT

JOHNSON COUNTY, TEXAS
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Case No. C2000800560

ESTATE OF JOHNNY FISHER, DECD. INTHE DISTRICT COLRT

Plaintiff ®
v, * 13" IUDICIAL NSTRICT
*
TP MORGAN CHASE BAN K,
GLENN MILTON, JAY -*
SANDLIN, LUCY NORRIS, RN, *
and NANCY ARGO). *
Defendants * JOHNSON COUNTY, TENAS
PLAINTIFI®S WRITTEN RESPONSE TO FIRST SET OF INTERROGATORIFES

FROM DEFENDANT, NANCY ARGO

TO: Susan E. Baird, Attorney, Cotten Sehmid( & Abbott, 1.1..p., Attorneys, 350 Bailey
Avenue, Suite 606, Fort Worth. Texas 76107, felephone 817-338-4500, fax 817-338-4599,
attorneys for Defendant, Naney Argo, via CM RRR n0.7010 2780 0001 6034 6375

The Ustate of Johnoy Fisher, Docd. Plaing mthe above styled case. ereby provides s

WIILICH Tesponses 1o Defendant, Nancy AFEOTS U ATeoT) Frest St of Interrogatories D
Phuntilt, and stuteys:

recied o

Interrogatory No. 1: Idenuty alf represenations. oral or written, made by Naney Argo that are
referenced in paragraph 23 of Plaimilfs s Amended Original Petition in this Lawsnir,

Initial Response to Interrogatory No. 1: e discovery has been conducted in thi Fas suit, at

this nme. Therefore, this response will be supplemented. as required. At this time. Phaintiff is

hotaware of any representation nuade by Nancy Argo us referenced in paragraph 23 o!f Plaintift s

First Amended Original Petiyon. vxeeptas herein atter stated and explained,

During the period from on andd after the date tha Tohnny Fisher died at Fort Worth
Osteopathic Hospral. Ine.. s o resuli ol the neglivence and gross negluence of hospiral norses
and other hospita? personnel. Fos W oith Osreopathic Hospial, Ine, had. in pliace. a “Risk

Management Pian fop Osteopathie Teakih Svstent of Texas™ ihe plan was implemented and

approved by the hospital Boaed of Directors The plan was reviewed and updined Dy the hospina

board of director an redui b Vs ol e phin was siened s i plice. o o

Fehraas 280 200 by Deiendant L Sardichy (o6 ersight and coordination of the Pl s

PRiniflms W piceg Response v Defendant, Naney Nicots Figa Set ol Interrostsries 1o Plaintitt

O Doctments an NG cedmin My Docinments | ser Liles o Dosdaep & Sotehonl, Deshiop A FRENS

VIRRARY €111\ FIVES Yol | hee Disher v 0 Base Banlk

Woritren ”'!\l‘f’\l'l'r'\ ill?{'l'l(;'_:,‘|r4-|'i|,--. H\i‘)
Interr Arueapg

Paoe | e 7
P (\ VL
7 2/
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VP Nedical Staft Alfairs™ of the hospitel. Responsibilities of the Director of Risk NManagement
Services included management of any sell=msured trust activities. as the written plan provided.
Day-to-day operation of the plan was in the hands of persannel emiployed i the Risk
Management Department. Defendant, Arges was a nmember of the Risk Management Committer
Atthis time. Plaintitt does not know Argo’s officwl title or the extent of her ofticial Cutics. A
part of the risk management plan was “cluims managentent”™. Argo’s duties. specifically,
included claims management, which management included the resolution of hospital malprachice
clanms. A specific responsibitity of the plan, as shown by the written program, approved and in
place. was “Management of self-insured st activities”™ Argo. from time to time, had direet
deatings with the trust officers at Chase Bank. and its predecessors, managing the trust Hin.
spectfically directing that withdrawals from the setf-msured trust fund be made.

Defendant, Nancy Argo was actively involved for many years, as a hospital representative
through The Hospital's Risk Management Department. in the handling and, at times, the
resolution of malpractice cases Hled agamst The Hospital. Defendant, Nancy Argo was actively
mvolved in the management of Plajntits malpraciice claim against The Hospital. Defendant,
Argo was the hospital's risk management employee who provided information to The Hospital’s
accounting departiment regarding any questoned appropriations [rom The Trust. Defendant,
Argo provided all information 1o auditors selected by The Hospital regarding the evaluation of ali
malpractice ¢laims filed against The Hospital, Dedendant, Argo, knew the purposc of the subject
trust. She knew and understood the erns of The Trust Agreement. She knew the process for
obtaming funds from The Trust, Defendant, Argorequested and obramed funds Tront The Trust
through the Chase Bank officers who had the sole authority to withdraw funds from The Trost
cither by check or transfer documents.  Robert Lanstord. an otlicer of Chuase Bunk, lios
confirmed withdrawals from The Trust decount. requested by Defendant. Naney Argo
Defendant. Argo knew why it was important that the terms of The Trust Agreement be (ullowed
ant the consequences which The Hospital might face if it were disclosed that The Trust dud not
have or maintain the funds safficient to satisfy pending malpractice claims.

During the time that the Fisher claim was pending against The Hospital, Defendant.
Naney Argo knew that the representations contained in The Hospital's Responses 1o Requests for
Disclosure regarding the stutus of the subject trust were false. Plaintiff believes that Detendant,
Argo. supplied those responses and tepresentitions to The Hospital's defense counse! in the
maipractice lawsuit, who filed them with the court, Defendant, Argo. knew that funds had been
appropriated from The Trust prior o and during the time the Fisher Estate claim was pending
agatnst The Hospital, and that some of thowe funds had notbeen used for pumposes anthorzed
under The Trust Agreement. She knew that € hase Bunk was agreeing to withdraw funds from
The Trast, either by check or by transtor documents, knew my that the requirements of The Trost
Agreement were not being fullowed b thewo s ithdrana’s. She also knew thatreplenishing funds
nad netheen deposited hack into The Trust, as the Trast Aoreement required. She knew (hat the

rist Tussd was heing denleied ol its asseis 5o Prtpuses et anthorized b The Trost Areerion
PEGTS W ritren Response ra Defendaat, Ny Aoty Fipst et af interrosatories 1 Plainiifl

AT Rsp daterr reovipd
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Petfendam. Argo. knew that The Hospiad s CLO™S Giienn Milton and Greg Mager wd the (1O,
Jay Sandeiin, had nelther anthorized norreauired the deposit of funds back into The Trust, i
replenish withdrawals and that there o oo not sulficient funds and assers in The Trust 1o satisty
the pending malpractice cfaims agamst Phe Hospital. meluding Plaintdfs claim,

Argo knew. as one active ir the Risk Mamagement Department of The Hospial. that the
Fisher Claim had merit. and that it had been assigned a potential value in excess of SSO0.000 0n
Defendant, Argo. also knew. from her experience in The Hospital's risk Management program.
that disclosures filed with the courts in malpractice lawsuits against the hospital, were required 1o
be revised when new and relevant information w as available to the disclosing party. Detendant,
Argo, was one of the hospiial s representarive in the Fisher malpractice lawsuit whe provided the
representition that there were specilic fumds as ailable in The Trust o satisfy any judgment the
Plaimntiff might obtain. She knew that representation and disclosure was false

Therefore, Defendant, Argo, as The Hospial's selected representative in the Fisher
malpractice law suit, knew that The Trust di not have funds sufficient to satisfy any judgment
Plainuft might obtain. because she knew tha iproper withdrawals and ransters had been made
from The Trust, and that the representation that sufficient funds were available was 4 false
representation, which was believed and relied upon by Plaintifl as being true..

Interrogatory No. 2.: Identify all representations, oral or writlen. made by Nancy Areo thar are
veferenced m paragraph 40 of Plaing 7 Fig Amended Orginal Petition in this lawsuir,

[nitial Response to Interrogatory No. 2 See Plaintifis respense to Interrogutory No. 1, whicly
is adopted and incomorated herein, for all purpases. In further response. Plamutt is nor aware of
any representation made by Defendani. Argo.to Pluntitf that The Trust Fund was the property of
The Hospial, or that the Tunds in The Trst were funds ewned by The Hospital.

Interrogatory No. 3: ldentify each act of Nancy Argo that constituted part of the ¢jvil
conspiracy referenced in paragraph 42 of PlaintifTs Firsr Amended Original Petition in this
lawsuit.

Initial Response to Interrogatory No. 3: Plaintiff adopts and mcorporates into this response
Plaintiffs response 1o Interrogatory N, 1.

Additionaliv, Defendant. Argo, while she was a member of the Hospital's Risk
Management Commitice ol Fort Worth ¢ Bateopathie Hospital, Ine.. did not require thist
withdrawals frons the subtect trust be made o he proper manner. Defendunt, Arao, oo the risk

mrnnzement empiovee, id the olblieathong o esne i the ~cHmsured plan of Claines
L e B

Pranagenent be opersted properte. She hres i e Frospiod had cleced to e o oo Weineured

program. e than fArse-leved abling e geeee covarage. and that prograny reguired wiciens

PGS T sl 10 resn ] contie clagg. o, nat Hae Heepand Ietepdan: Vrge kv gie

PEHUHITS W ritren Hesponse to Trefendan, Ny Aroets First Setoof Interrooatories te Phaintiff

VORsp dntere Nrgsoupdd
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PROgram was not being operated in comphance with the terms of the Trust Agreement, and did
nothing to correct those errors and require that those sutficient funds be deposited into The Trust.
Defendant, Argo. knew that large amounts of money were being removed from The Trust and she
concealed and did not disclose those Appropriations (o appropriate persons and entitics.
Defendant, Argo. did not disclose te Plainuff and PLamtiff’s representatives and to other
clatmants alleging hospital malpractice. improper withdrawals from the stibjeet trust, who would
have brought these misappropriations 1o the altention of the Board of Directors, the courts. and
others.  She was a party. actively concealimg these Misappropriations fron serutmy . Defendant,
Argo. knew thar deposits were not made 1o the subject vust, sulticient to replenish the vust, atier
withdrawals were made. Defendan:, Argosdid not disclose 1o Plainsift and Plainafts
representatives. and other hospital malpractice claimanis, thitt the subject trust Tund dd nos
mamtain sufficient funds 1o resolve hosprad malpracrice claims, Detendant. Argo, knew thar the
representation and the disclosure 1 the 1) ceurtia iere were sufticient funds in the stibject
rust fund 1o satisty and resohve any pudement that the Plainitr might recover in the Plaintiff s
hospial malpractice law suir. was nottue. Belendani. Areo, knew that Chase Bank was not
requiring that withdrawals from the trust Fund only be for purposes anthorized by the terms of the
fustagreement, but did not disclose those improprictics w Plaintifls representatives, to the tnal
court in the Plaintiffs hospital malpractice tawsuit. Plaintiff has been provided documenis
which evidenee that Defendunt. Arge. knew improper withdrawals wore made from the subject
trust and used for HIPTOPEr purposes and o replenished, as the trost agreement provided,
inchiding correspondence between Befendant. Argo. and Susan Baird,

Specifically, Defendant. Argo knew that SI30.000 00 w4 withdrawn from the trust fund
v Chase Bank. or ity predecessor. Bank One. Tevis, on or ahout September 3. 2002 and
appropriated for uses inconsistent with the requirements of the vust agrecment,

Argo knew that $430.600.00 was withdras R from ihe trust fund by Chase Bank, orits
predecessor, Bank One, Texas. on or about Avgust 30, 2002, and appropriated for uses

inconsistent with the requirements of the s agrecment

Argo knew that S200.000.00) v s withdrawn from the rust fund by Chase Baik or i1y
predecessor, Bank One. Tevas. on or abowr October 242002 and misappropriated for uses
meonsistent with e TEQUIrements of i rust agreement,

Argo knew that S375.000.00 was withdran n froms the st fund by Chase Bank. or it
predecessor, Bank One. Texas, on or about fanuary 17,2002 and misappropriated for uses
meonsistent with the requirements of the trust agrcenient.

Argo knew ihat fuids were e or pleced in the rust Tund 1o repienish the trust, us
required. Defendant. Aruo. conceatod e, EreprEarprepriaions from PLntir Plyinefr
heheves that Defendant. Arzosconceated these ApPrepriatias from the hospital s @Oy
Plamtif’™s hospital malpractics Tt DI helio o St Defendant. Argo, concanled thoeee
APPTOPTEItONS rem other © otings of hesprad maipractioe. Addiiona! documents which Phany

believes will Contain and provade evideines o s condier nd SHPPOTT s contention angd

LT Waitren Respouse to Defesdanr, Nanvs Aren's Fips s Btereogatories 1o Phinitt

MORsp Tarere Arcaw pd
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conclusion are in the possession of Shaw n Brown, Chapter 7 Trustee in Bankrupiey for Fon
Worth Osteopathic Hosputal, Inc.. These documents are not i the possession or control of
Plaintifl. This response will be supplemented, as required.

Interrogatory No. 4 [dentify alt documents 1hat reflect any action taken by Nancy Argo
pertinent w your claims in this lawsuit,

Initial Response to Interrogatory No. 4: Documents that refiect action taken by Defendan.

N

ey Argo and that is “pertinent” to Plaintits claim agamsther is very broad. Thereture,

Plaintitt identifies any ard all decuments which evidence the mrsappropriations of funds from
the subject trust. PlaintitT atso identifies any and all documents that were filed in connecting
with the adversary action filed by the Chapter 7 Trustee, Shawn Brown against JPMorgan Chase
Bink, NA regarding the nishundling of the subject trust by Chase Bank. and in which Plainier
intervened, as a benefictany of The Trust Plaintitt will identify any and all documents tha
PLintit is now aware of. whicly remotely support or are pertinent to Plaintifi"y conspiracy clanms
against Defendant, Argo. Plaintiff also identities all sworn statements and testimony given by
hospital representatives and Chase Bunk representatives, regarding the activities of The Trust
while Plaintiff's malpractice claim was pending. Many of thuse documents evidence and
support, in part, Pluntitts contention that Plaintiff became a beneficiary of the subject trust
when it obrained itg judgment against Fort Waopth Osteopathic Hospital, Inc. in the underlving
hospital malpractice Jawsuit and are, theretore, “pertinent” 1o Plaintiff's ¢laims agAInst
Defendant. Argo.

direetly or indirecthy “pertiment” 1o (e clatms against Naney Argo, include the follow ine:

12

(]

_.L_

T

Specifically, some of these docunients, which Plaintiff is now aware of, which are,

Portions of Medicare Provider Reimbursement Manuai,
Cover sheet, Fort Worth Osteopathic Tospital, Ine. Dec sheet for excess coverage hability
policy of insurance. in effect at the time the claim asserted against the hospital i the

Fisher medical malpractice ¢laim was made.

Current Time wd charges of Law Office of L. Atkins, in conneetion with this Taasait,
This. of course, will change as the cise progresses vad will be supplemented.

Fort Worth Osicopatiie Hosprral fe s dizclosures o the parties and 1o the ot in the

Fisher medical malpractice ¢laim

Cortied cony P Trisre s A Loy pamnant o Federal Rule af Bankeupres roeding.

Plainiitr s Wyitien Response to Detendane, Mancy Arua's First ser of Enterrogatories 1o Phiingfi

A Rsp latere vrop vl
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10,

Y010 to Approve Compromise and Settlement Agreenent Between Trustee and
IPMorgan Chase Bank. NA

Certified copy of Letier Opinten of Dennis Michael Lynn. US. Bankruptey fudge. U S,
Bankruptev Court, Northern District of Texas, Fort Worth Division. dated December 1o,
2008, in Case No. 05-41513. stvled “Inre Fort Worth Ostcopathic Hospital, Ine. ™.
Adversary no. 07-03016. stvled * Shawn Brown, Frustee v iPMorgan Chase Bank. N A

Certified copy of Memorandum Opinion, signed Aprit 15,2006 1;. S Bankiuprey Count
tor the Northern District of Tesas, Fort Warth Drvision. 12 Michae! Lynn, Presiding.
Bankruptey Case No. 0541523 pA1 styled. ™ Inre Fort Worth Osteopathic Hospiral.
Ine.” Adversany No, 08-041 6% DN\ Adversars Stvied. “Lstate af Johnny Fisher, Dee'd,
Plaintif v IPMorgan Chase Bark. N 3 et 40

Certified copy of Memorandum Order. signed b Fane . Bovle, United Sates District
Judge. Seprember 23, 2009, United States District Court, Nortlrern District of Texas.
Dallas Division. in Civil Action Ne. F09-CV-007I8-B, stvled “Lstate ol Joheny Fisher,

Dec™d vs. JPMorgan Chase Bank. N A et al ™

Certified copy of Letter Opinion of Dennis Michael Lynn, 1S Bankruptey Judae, U8
Bankruptey Court, Northern District of Texas, Fort W orth Division, dated May 31, 2007,
tin Adversary case No. 07-04016. sivied “Shawn Brown, Trustee v, J PMorgan Chase
Bank, N.A in connection with rhe nankruptey case Noo 05-41523-NDML stvled “In e

Fort Worth Osteopathic [ospizal, e,
} J

Certified copy of Notice of Dismissal of Intervention dated May 12,2008, in the
bankruptey case No 05-41523D\]]. styled "I re Fort Worth Osteopathic Haspial,
me.”, Adversary case No. 0704016, styted “Shawn Brown, Trustee v, J PMorgan Chase
Bank, N.A”

Certitied copy of Order on Defendant’s Mation 1o Disniss  Case Noo 034151 3-DALL -

7, styled “In re: Forr Worth Osteopathic Hospiial Tne.”, Ady ersary Noo 07-4016, sy Ted

“Shawn K. Brown, Chapter 7 Trustee for Fort Worth Osteopatlic TTospital, I v

IPMorgan Chase Bank, NA

Certified copy of Transeript of Procecdmes, Mation 1o 0 vimpromise Controverss,
October 92008 Betore the Fronamivde 1. Michael Lam Uisted States Bankraptes

Tadee for the Nonilom Do o0 1. o Fort Worth Divisien

PEAiift « Woritten Response te Defend Naney vrao's First set of Futerrosatarios (o Phaintifi
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Cernfied copy of Transeript of Proceedings. Motion (o Compromise Controversy,
October 30. 2008, Before the Honorable D. Michael Lynn, United States Bankruptey
Judge, Northern District of Texas. Fort Worth Division

Certified copy of Objections of Non-Purty w Proposed Settiement Agreement and Order

Copy of "Fort Worth Osteopathic Hospital, Inc.. d bra Fort Worth Osteopathic Medical
Center Self-Insurance Plan Trost Agreement”. dated September 15,1987 and fited in U S
Bankruptey Court in the Adversary proceeding no. . Shawn Brown, Trustee vs ] PNorgan
Chase Bank. inthe U S, Bankruptey Court for the Northern District of Texas. Fort Worth
Drvision

Certified copy of Agreed Judgment entered in Cause N0, C200100173, styled “Mildred
Fisher vs John B. Pavne. .0 Osteopathic Medical Center of Texas, el al™. mthe 3137
District Court of Johnson Couniv. Texas

Conformed and file-marked copy of Order Appomiing Successor Representative in Cause
No. P200017096. styled * In Re Fstate of Johnny Fisher, Deceased™, in the Probate
Court, Court Ne. 2. Johnson Counry, Texas

File-marked copy of Motion to A pprove and Rattfy Auorney-Client Contract, filed in
Cause No P20O0T7090, stvled “In re Fstate ol fohmy Fisher, Dee™d.™, in the Probarte
CowtNo. 2. Johnson County, Tevas, along with exhibits, mcluding First Amended
Contract of Emplevment of ¥ 1. Athine, Agreed Judgment in Cavse No. 0206100173,
styled “Mildred Fisher vs Joha B Payne D.O et al ™ in the 4137 District Court. Johnson
County. Texas, Order Granting Metion to Approve and lmplement Compromise und
Settlement of Tort Claims by fackic Fisher. ot al. Plantiffs First Amended Original
Petinor and Claim of Farate, fled in Case No, C2O06800560. styled “Estate of Tohnny
Fishier, Dec™d vs JPMorean Chase Bank. et al™. in the 13 District Court, Jolmson
County, Texas, with attachments,

Contormed and file-marked copy of Order Appros ing and Ratdving Attornev-Client
Contract m Cause No P2O00T TG00, styled “In Re Lstate of Johnny Fisher. Deccased ™ in

the Probate Comt. Court Noo 2 Jolmnsen County. fovas

Sotiee of Claim. dated Avzust 24 2000 from The Estate of Johnny Fisher, Deceused

served upan v arous persons wnd ooy mctuding Fort Worth Osteopathie Hosprial, Ine,

Certificd copy ot Coriticue ot Do o sl Fizher

Praintif ™y W pirren Hesponse 16 Dofemtant Sanes ety First Set of Tnterensatories to Pleistst®
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Copy of Autopsy Report regarding Johnoy Fisher, Deceased, prepared by Lutkin
Pathology Laboratory, fames R. Bruce, M. D.. Director

IJ
L]

Waiver and Release of Contidentiality Agreement. with attachmenis. signed by Shawn
Brown. Trustee, Fort Worth Osteopathic Hospital, Inc.. Debtor’Bankrupt, dated Tuly 22,
2005

24 Copy of Transeript of | lcaring on Mation 1o Dismiss Adversary Proceeding, filed by
Defendant, JPMorgan Chase Bank. VAL in Bankruptey Case No. 03415 13-DMI-7,
styled “tn Re: Fort Worth Osteopathie Hospital. [nc.. Debtor” L in related Adversary No.
07-4016. styled “Shawn Brown vs IPMorean Chase Bank, NA”

o

1
TS

Copy o transeript of oral deposttion of Robert M Lansford, taken January 25, 2006, with 1
attached exhibits €13 exhibits are attached 1o the deposition transeript. Additional copics
of the Lansford Deposition exhibits are also attached: an additional copy of Exhibit 8,
which is the bank summary sheets of the Trust Account actvity is not reduced in size. for
convenience and reference purposes). This deposition was taken in connection with the
Motion to Lift Stay, filed by The Latate of Johnny Fisher, Deceased, in connection with
the bankruptey Case No. 05-41513-DML-7. “In Re: Fort Worth Osteopathie Hespital,
Inc.. Debtor”

206, Copy of ranscript of oral video depasition of Bruce Fdwards. taken February 12, 20018 in
Case No. 05-41513-DML-7. st ded “In Re: Fort Werth Osteopathic Hospital, Ine..
Debtor™, Adversary No, 07-2011. stled “Shawn Ko Brown, Chapter 7 Trustee for Forl
Worth Osteopathic [lospital. Ine. v TPNMorgan Chase Bank. N.A inthe U S, !
Bankruptey Court for the Northern District of Texas, Fort Waorth Division (ne exhibits :
attached)

7. Copy of ranseript of oral deposition of Robert Tansford. taken February 5, 2008, in Case
No 05415 13-DML-T, styled In Re: Furt Worth Osteopathie Hospital, Inc., Debior™
Adversary No. 07-4016, styled “Shawn K. Brown. Chapter 7 Trustee for Fort Worth
Osteopathic Hoespital, Ine. V. PN organ Chase Bank, N A7, in the 1.5, Bankruptey
Court for the Narthern Districs of Tovas, Fort Worth Division (no exhibits attached)

N Copy af transerint of oral depesizonr of oy Sandelhng roken Pebruary 132005 1 Case
NOCGSAISPR-DN-7 st ded “In Re Fort Waopth Osteopathie Tospial. ne., Debior™,

Addvorsar Noeo 07 e n an e 0 K T 6 mapter 7 bistee or For Wk

Plaintitf™s Weitten Response to Delendant, Naney Aree’s First Set of iterrosatories 1o Phaintiff :
RSP Tntery Argow :
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Osteopathic Hospial, Ine. V', Jp Morgan Chase Bank. N AL in the U.S. Bunkru picy Court
for the Northern District of Texas, Fort Worth Division (no exhibits attached)

Risk Management Plan for Osteopathic Tlealth System of Texas. dated Februare 28,
2601, Chairman, board of Directors. Tay E. Sandelin,

Copy of letter from Glenn Milton to Robert L ansford dated Julv 1. 1999, regarding the
self-insured trust fund that is 1he subject of this Ttigation,

Copy of th\ transmission to Diana from Nanev € CArgo, dated Tuly 1. 1999, revarding
check from the self-insured trust fund that is the sulyut of this litigation,

Copy of letter from Robert N Andersen, Sro VP Fort Worth Osteopathic Hospral, ne. o
Robert Lansford. dated October 4. 1999 regarding the sett~insured trust fund that is the
subject of this litigation.

Copy of fax rransmission to Diana Winton from Bob Anderson regarding selt-insured
trust fund that is the subject of this Htigaton,

Copy of letter from Glenn Milton 1o Bob Lansford, dated December 14, 1999, regarding
transfer of funds from self=imsured trust fund that is the subject of this litigation.

Copv of lctrm from Diana Winton 1o Glenn Milion. dated Dee ember L6, J9949. contirming
tramster of funds frony sell-insured wust fund that s the subject of this litizatien.

Copy of fax transmission from Nancy O Argo to Diana Winton, dated January 3. 20600,
regarding transfer of funds from solf- mwud trust fund that 15 the subject of this
lms,'mun

Copy of memo to Diana Winton Robert Lansford Otfice from Nancy Argo. dated January

-~

3. 20010, regarding Gunsfer of tunds frong self Finsured trust fund.

Copy of letter from Susan . Raird to Naney Argo. dated December 22, 1999, recarding
rranster of funds from self-insured rust fund that i< the subject of this fttaation.

Copy ol fax vansmission from Risk Mana gement. (A,)SILJU[W'III‘; s Medical Center of Tevas
o Diana Winton, dited 1-3 2000 5 garding transfer of funds from self-insured Suat fund

that i the subject o this Iiication

Piaimiif s Wrpiren Kespanse te Defendant, Naney vrenTs i Net of Interrosatarivs 1o Phaint!
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Copy of letter from Bruce I-dw ards. Director of Accounting. Osteopathic Medica! Center
of Texas to Robert tansford, dated Apnl 12002, regarding transfer ol funds from scif-
insured trust fund that is the subject of this Titigation.

Copy of fax cover sheet from Bruce Jodu ards to Diana Winton. dated 47102, of letter
from Bruce Ldwards. Director of Accounting. Osteopathic Medical Center of Tevas 1o
Robert Lansford. dated Aprd 120020 rearding tansfer of funds from self-insured trust
fund that is the subject of this hirgation.

Copy ot leter from Brage B ars. Parecior o Accounting. Osteoparhie Medicat Conter
of Texas to Robert Lanstord, dated Seprermber 320020 regarding transter of funds from
self-msured trust fund that is the subject of thus Higation.

Copy of letter from Bruce Edwards. Duector of Aceounting. Osteopathic Medical Cenrer
of Texas 1o Robert Lansford, dated October 242602, regarding transter of funds fron)
self-msured trust fund that 15 1he subject of this hneation.,

Copy of letter from Glenn Milton, Sr AP, Osteopathte Medical Center of Texas to Tean
Bank, Atta: Dick Mitchell, duted September T4, fyy2) regarding transfer of funds from
self-msured trust fund that is the stibject of this liticaton,

Copy of letier from Jay Sandelin. Chatrman, Osteopathic Medical Center of Tesus to
Robert Lansford, Bark One, 1oy recard g transter of funds o sellinsured 1rust Gind

that 15 the subject o8t Litiario,

Copy of fax transmission cover sheet (rom Brace Edwards t Beb Lanstford. of Letter from
Tay Sandelin, Chairmun. Ostcopazhic Medical Center of Texas 1o Rober Lanstord, Bank
One, Texas, resarding tanster of funds to sell-insured trust fund that is the subjeci of this
littgation.

Copy of fetter from Bruce Edvards, Director of Accounting to Robert Lansford . 3ank
One. Texas, dated Augusi 30, 2002, resanding iranster of funds to self-insured tras: fund
that 15 the subject of this Ntzation

Copy offetter from CGlenn Miln, e Presudent o Finance. Osteopathic Medical Contor
of Texas o Dick Mircholl Team Banle « arporaie Trst Departmient, dated Octobor 20

FOOT. regarding sett-insured srust o ihat i the sthject of tis hogation,

Copyoflewer rom Glam \Dia, S b e Prosident Osteopathie Medival Cemer ab

PLantift™s Writien esponse e Delfendanr, N ArnaTo Bips Nt ! Laterrogatories to Phaiptift

A Rap Inferr Argo vy
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Texas o Dick Muchell, TEAM Bank ¢ orporate Trust Department, dated October |
1992, regarding self-insured trust fsd that is the subyect of this litigation.

Copy of letter from Glenn Milton. Sr. Vige President of Finance, Osteopathic Medival
Center of Texas to Dick Mitchell. Bunk One. Texas NA, Comporate Trust Department.
dated October 1. 1993, regurding self-insured trust fund that is the stihject of this
lingation,

Copy of letter from Glenn Milon, Sr. Viee President of Finance. Osteopathic Medical
Center of Texas o Dick Miwchell. Bank One. Texas NA, Corporate Trust Department,
dated October 3. 1994, regarding self-insured trust fund that (s the subject of this
iitegation.

Copy of letter from Glenn Milton, Sr. Viee President of Finance, Osteopathic Medical
Center of Texas to Dick Mirchell. Bank ( ne. Texas NA, Corporate Trust Deparmment,
dated Octoher 9, 1993, recardimg self-insured rust fund that is the subject of thrs
litigation.

Copy of letter from Glenn Milron, Sr. Viee Prestdent. Finance, Osteopathic Madical
Center of Texas 10 Dick Mitehell. Bank One Tevas NA. Corporate Trust Department,
dated October J. 1993, regarding selt-insured trust fund that is the subjeet of thiy
Htigation

Financial Sratements and Other Financial In formation, Fort Worth Osteopathic Hosprial,
Ine.. Yeurs ended September 345 1999 apd FOSS with Report of Independent Auditors,

Fmancial Statements. Fort Worth Osteopathic Hospital. Ine., Years ended September 30,
2001 and 2600,

Financial Statements. ort Worth (hteopathic Hospital. Ine.. Years ended September 30,
2002 and 2001 Discussion Drafi

2000 Actuarial Anab sis of Hespitad Professional Liabiiny. prepared for Osteopatiic

Medical Center of Tevs, NMitfmg & Bobertson, Ine Actuares and Consultini-

Osteopathic Medical Center uf Tovas, Actmrial Analysis of Hospital Professiona
Linbihiy Self-Tnsurance Trustar 12 3 2002,

PLEDHHE S Wiy Response to Defendant, Nuney AraoTy Firgt St oo Fterrasatories 10 Plaingift

A RS lteer Avgoaapd

!'.‘IQ&' 11
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Business Minutes. Tapuary 18, 2040, Fort Wordh Oseopathic Hosprtal, Inc, d b,

Osteopathic Medical Center of Texas, Fay Sandeling Chairman.

Fort Worth Osteopathic Tospital. Ine d bia Osteopathic Medical Center of Tovas Board
of Directors Meeting, December 18, 2001

Fort Worth Osteopathic Hospital, ne., d'bia Osteopathic Medical Center of Texas Board
of Directors Meeting. September 17, 2002,

Fort Worth Osteopathic Hospral e d bea Osteapathic Medical Center of Texas Board
ol Directors Mecting. October 5. 2002

Fort Worth Osteopathic Hospital. Inc.. d/b-a Osteopathic Medical Center o Texas Bourd
of Directors Meeting. November 19, 2007,

Fort Worth Osteopathic Hospital. inc.. d b'a Osteonathic Medical Center of Texas Board
of Directors Meeting. November 1N, 2063

Demand for payvment of Plaing s rudament obined againse Fort Waorth Osteopathic
Hospital, Ine,

Copies of these documents hos ¢ heen, or are being supplicd by Plaintiff to all defondinis

v this fawsuit. although mny of the docoments are in tie possession of unpe or more of the
defendants.

PLaintif s Writren Respoose ie Defeadant, S ane Seuete Firse Sser ol Interrositories 1o Plaintiff

VORsp Interr Arooapd
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Interrogatory No. 5: Identity cach musappropriation of funds authorized or participated in hy
Nuney Argo, ncluding date. place. time. participates. amuunts of maney misappropriated. the
disposition of the mesappropriated funds. and all documents pertinent therete,

Initial Response to Interrogatory No. 5. Plaintiff states that copies of bank statements
generated m connection with the subjcet trust fund relate smproper withdrawals from the st
from on and after 1983 w hick Defendunt. Nancy Argo knew had been authorized by one or more
haspital representative, and those withdrawals were not replaced with additional funds, 1o
maintain sufficient funds in The Trust. as tequired by the Trust Agreement, The extent of Ayga’s
participation in these withdrawals is notknown. at this tinte These HNPTOPEr appropriations
include, in part, the folJow e appropriatians of trust funds:

Argo knew that $450 000,00 w s withdrawn from the trust fund by Chase Bank, or its
predecessor. Bank One. Texas. on or about September 3, 2002, and misappropriated for uses
mconsistent with the requirements of ihe wrust agreement. Defendant, Areo knew that this
withdrawal resulted in The Trust by g nsufticient funds and assets o resolving Plaintiff s
pending malpractice clain.

ATgo knew that S4350.000.46 4 g v hdrawa from the wrust fund by Clase Bk or iy
predecessor, Bank One. Tevas, on or about August 30, 2602, 4nd misappropriated for nses
meonsistent with the requirements of the trisg dgicement. Defendant, Areo knew that this
withdrawal resulted in The Jrust leeveng insutficient funds and assets to resobvmy Plainn ).
pending malpractice claim,

Arge knew that S200,000,00) w 4 v ithdrawn frons the truse Fund by Chase Bank or s
predecessor, Bank Oue, Texas, on or abeut October 24,2002, and misappropriated for yuos
inconsistent witl the requtremenis of the (rist dgreement. Defendant, Argo knew that this
withdrawal resulted in The Truse having insufficient fimds and assets (o resolving Plaintiffs
pending malpractice claim.

Argo knew that $375.000.00 was withdrawn from the trust fund by Chase Bank. or i1
predecessor, Bank One. Texas, on or about January 17, 2002 and misappropriated for nses
inconsisient with the requirements of the rustagreement. Defendant. Arge knew that (his
withdrawal resulied 10 The Trust myg msufficient funds and assets to resolving Plamiifi™s
peading malpractice claim,

Further discovery i necessay to derermine additional withdrawals and appropriations of
trast tunds that were miproper, vis w el g phe Besspital™s fifure or refusal 1o replenssh the irse,
ier desbursements were voade while Pleiendant. Arees was ssociated with e Fospezal ™~ Rish

Manegement Depariment. Thi esporse s b be sapplenierod, s reguicred

PEEGIC G W pitren Response to D fondunt Maner Aron’s Fird Ser of Interrouatories to Plaingin
VoRsp Inrerr viron Wl
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Interrogatory No. 6: Identity each act of concealment or misappropriation of funds in which

Nancy Argo participated. mcluding due. place. time, participants, nature of the concealment and

documents reflecting the concealment

Initial Response to Iaterrogatory No. 6: Plaintiff identifies and Incorporates into this answer

the transactions identified in resporise to Interrogatory No. 5., herein above. Additionaliv.
Plaintitt states that each apportunity that Defendant. A reo. had 1o advise officials of Medicare.
Medrcare Intermediaries. and their FEPTESCNTANIVES, representatives of excess lability msurance
carrrers. and claimants whe filed medical malpractice claims against the hospual constitutes an
act ol concealment. Plaintift does not know: how often thar occurred. Fach withdrawal of trust
funds for purposes inconsistent with the provisions of the subject trust agreement constitute an
act of misappropriation. Defendant. A reo.was imvolved . or was aware of severat of those
Improper transactions. Because she wys dctnely mvoheed in the risk management departiment s
operation, she knew that the subject trust was misused that funds were withdrawn lor purposes

meonsistent with the terms of the st agreement. wind funds to replenish the trust were not made.

ieaving the trust fund seriously under funded. Defendant. Argo. knew the trust was under
lunded. and misused. but did not disclose those facts to Plaintiff. or 1 the 3% Distret Court,
during the course of Plaintiffs underls g malpractice Las suit. Defendant, Argo knew the
epresentations contained in the discloupe responses ol The Hospital in the Fisher Mmalpractiee
lawsuit were supplied to The Hospital's anomey by Defendant. Areo and that she knew those
representations were fulse.

Plaintiff believes that there are other documents which will evidence Delendunt. Argo’s
knowledge of and concealment of improper activities related to the management of The Tryst
and the improper appropriations and handling of Trust Funds. which documents are in the
possession of Shawn Brown, Chapter 7 Trustee for the bankrupt, FWOLL and are not in the

possession or control of Plaintiff. This response will be supplerented. as required.

Praintift™s W rigten Respanise to Defendans. Naney Aroo’s Fird Ser gf Intervegatories to Plaintifr
VoRsp Interr veeow e
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laterrogatory No. 7. Identify when and how Pluintift was advised by Shawn Brown thar there
were only a few thousand dollars i the Trust Fund when he seized it as alleged in paragraph 27,
of Plamntiff's Firgt Amended Originat Petizion.

Initial Response to Interrogatory No. 7: Plainu st does not recall when Plaingi fr was advised by
Shawn Brown that there were only a few thousand dollars in the Trust Fund when he sclzed it as
afleged in paragraph 274 of Plaintiff s First Amended Origmat Petition. Plaintiff belizves that
Plaintift™s counsel learned of the amount that had been in the trust fund when Plaini £« counsel
took the deposition of Robert Lansford i fanuary, 2000, Plaintifr believes that Mr. Brown stated
that the account had less than $20.000.00 when the haspital filed for bankruptey protection. in a
telephone conversation witly Pluntifs counsel cither shortly before or afer My, Lansford s
deposiion in Tanuary, 2006, Plainnty believes that Mr. Brown may have also stated tha shorty
before the judgment that Plamtifl obtained against Fort Worth Ostecpathic Hospial, Inc. was
enterad.

PLaintitf™s W rigien Hesponse to Defenduan Naney Aruo’s First Sor of bterrognriee 1 Plaingifi
A interr Arpow 3d

[Moe 15
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Interrogatory No. 8. Identify all documents that indicate that Nancy Argo was an officer or
direetor of Fort Worth Osteopathic Hospital, as alleged in paragraph 35¢. of Plaintits First
- Amended Original Petition,

3
3
3
i
i
H
i

Initial Response to Interrogatory No. 8: Plainti{f has been provided several letters or
documents of ransmittal. which are signed by Nancy Argo. regarding withdrawals from the
subject trust, in which she is identified as o representative of the Risk Management department of
Fort Worth Osteopathic Hospital. Tne. At this time. PlaintifT does not know whether Defendant.
Argo’s relationship with the Risk Management Plan of the hospital is as an officer of the
hospital. Plaintiff does not believe, at this time, that Defendant. Argo. was a director of the
hospial.

Respecttully submitted.
- LA QFFICE ¢ F L ATRINS ahou
ATKINS LAW FIRM
325 South Mesquite Streel
e P.O. Box 157
Arlington, Texas 76010-0004
(w17)261-3346 .
(X171 201-3347 Fax

athinslaswinpe shoetohal net |
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i
!
1

and

MACLEAN & BOULITARE
Attorneys at Law

i1 Mam Street

Clehurne. TeSas ,6(1

(817 1()13/{7(”1 /’

7 C
\3"’)(1’—1‘\ )J‘ii‘» g e
By s : /l, L/’{ZJ

- /

G -f?il_k;m/ o

/

PlaintitT s Written Response to Defendant. Naney Aroo’s First Setof Baterenumaries to Plingfr
AORp Interr Argewpud
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Verification

Belore me, on this date. personally appeared Houston Allan Fisher. who, upon his outh,

states that he has read the above and foregoing responses to Interrogatorics and that said
responses are true and correct. N .
e 4/:'/ ,u;/// /r.m b

Houston Allan Fisher, \tilllii;i.;ll'ﬂtﬂi'

“[ BSCRIBED AND SWORN TO. BEFORE M. the undersigned d,mhorn\ this / 7} davof
/ e \E—“ 2011w certity which, witness my hand and st.d uj Ltut]mm\ )

Commission expires:

o ARRARER,

aiotary Pubiic
STETE QF TEXAS

: 17
7 iy Come Exp. U3HE017

Planm s Written Response to Defendant, Nanes Aren™s Firs Sof of ltierrostories (o Plaintiff
VOllp Interr Aroeowpd

Pasee |7
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! CERTIFICATE OF SERVICE
This 15 to certity that on this the __dayef 2011 atrue and voirect copy
of the above and foregoing pleading, Plaintift™s Response to Defendant. Naney Argo’s First Set
of Interrogatorics has been served upon the following. as required by law ;
Robert G Richardson
; Albon O Head, Jr
; Tethrev G Hamilton
Heatiser N Forrest
| Javksow Walker L1,
] Artorne s
" - Y01 Mam St.
; ; Suite 6000 |
: Dablas. TN 73202 . |
§ Adromey s for JP Morgan Chase Bank, N AL
via CM RRR no. 7010 2780 0001 6034 5378
Susan F. Baird
Cotten Schaide & Abhore L] P
Attorneys 330 Bailey Ave,
Stite 60H)
- Fort Warth, TX 76107
Attorneys for Naney Argo. Defendant
via M RRR 00,7010 2780 0001 6034 6373
William L. Kirkman
Susannz Johnsen :
Bowrlaid & Kirknan £
Altorne: s g
ZE}_P i S ; s ;
Suite 1100 7 :
Fort Warth. TX 76102 7 -
Attornens for Namey Argo and Clenn Aiton, Defeadants & oy
Vi CM RRR no, 7010 2780 0001 6034 0368 ’ Pl e
N A AN
, _’,;3.4<</ / (_"_, ‘7/6./{.4 (/J
- L1k Rrertis -
: Tohn MucLean S :
T ) ;
/ );
// :
!’l;ﬁn!i“\ \\'r-il.lc-n Respunse to Defendunt, N e Vrco's First Set o Interrozatories 1o Plaintiff
C 2 Documents and Settings admin Vs Documen i Esir Files off Deshiop & Notchook’ Deshrop vERINS :
PIBRARNY CLIFNT FHES Aed- N ) Fishier Fishier o € hase Band W ritten Diseos ery Inrerroetorics R
Intere Argopd
oy | N
APP. 348
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Case No. C2000800560

ESTATE OF JOHNNY FISHER, DEC’D,
Plaintiff

IN THE DISTRICT COURT

VS. 413™ JUDICIAL DISTRICT

GLENN MILTON, JAY
SANDLIN, LUCY NORRIS, RN,
and NANCY ARGO,

*
*
*
*
J P MORGAN CHASE BANK, *
*
*
*
Defendants *

JOHNSON COUNTY, TEXAS

PLAINTIFF’S WRITTEN RESPONSE TO FIRST SET OF INTERROGATORIES
FROM DEFENDANT, JAY SANDELIN

TO: William L. Kirkman and Susanna Johnson, Attorneys, Bourland & Kirkman,
Attorneys, 201 Main St., Suite 1400, Fort Worth, Texas 76102, attorneys for
Defendant, JAY SANDELIN, via CM RRR no. 7010 2780 0001 6034 6412

The Estate of Johnny Fisher, Dec'd, Plaintiff in the above styled case, hereby

provides its written responses to Defendant, Jay Sandelin’s (“Sandelin™) First Set of
Interrogatories Directed to Plaintiff, and states:

INITIAL RESPONSES

interrogatory No. 1: Identify all representations, oral or written, made by
Jay Sandelin that are referenced in paragraph 23 of
Plaintiff’s First Amended Original Petition in this
lawsuit.

Initial Response to Interrogatory No. 1: Plaintiff is not aware of any representation,
oral or written, made directly to Plaintiffs by Jay Sandelin as referenced in paragraph 23
of Plaintiff’s First Amended Original Petition, unless testimony given by Defendant,
Sandelin, is considered made directly to Plaintiff or Plaintiff’s representatives.

Plaintiff’s Written Respense to Defendant, Juy Sandelin’s First Set of Interrogatories to Plaintiff
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Judicial District Court, Johnson County, Texas was false. As The Hospital’s CEQ,
Defendant, Sandelin authorized those false representations to be made, and never
objected to them. Plaintiff does not know, at this time, whether Mr. Sandelin actually
provided those representations to the attorneys for the hospital, or whether those
representations were provided by Defendant, Nancy Argo, with Defendant, Sandelin’s
approval. However, Plaintiff believes that Mr. Sandelin, as the CEO of the hospital

during the period that the Underlying Lawsuit was pending, knew of those representations
and knew them to be false.

Interrogatory No. 2.: identify all representations, oral or written, made by
Jay Sandelin that are referenced in paragraph 40 of
Plaintiff’s First Amended Original Petition in this
lawsuit,

Initial Response to Interrogatory No. 2:  Plaintiff incorporates its answers to
Interrogatory No. 1, above, into this answer.

Defendant, Sandelin has represented in his deposition testimony given on February
13, 2008, in connection with the bankruptcy of The Hospital, that he believed that the
subject trust fund was the property of Fort Worth Osteopathic Hospital, Inc. and that trust
funds could be withdrawn from the trust for any purpose. Defendant, Sandelin’s
deposition testimony is incorporated into this answer by reference.

Defendant, Sandelin signed the subject trust agreement; he was aware of its
provisions and the requirements for removal of trust funds from the trust. He knew those
representations made in his deposition were false when they were made; however, for
Defendant, Sandelin to testify otherwise, would be to admit that he knew trust funds had
been stolen from the trust while he was CEO of The Hospital.

Interrogatory No. 3: Identify each act of Jay Sandelin that constituted
part of the civil conspiracy referenced in paragraph
42 of Plaintiff’s First Amended Original Petition in
this lawsuit.

Initial Response to Interrogatory No. 3; Paragraph 42 of the First Amended Original
Petition is a general allegation regarding the claims made in the pleading. The allegation
is based, in part, upon the fact that Defendant, Sandelin, as the CEO of Fort Worth

PlaintifPs Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
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Osteopathic Hospital, Inc., knew, or should have known of each and every illegal
withdrawal from the self-insured trust fund and that he did not act to prevent those illegal
withdrawals,

During the pendency of the underlying lawsuit, until a court-ordered mediation
session in February, 2005, hospital representatives represented that the self-insured trust
fund had millions of dollars in it to satisfy any judgment that Plaintiff might obtain in the
lawsuit, and that it also had, in place, an excess liability insurance policy. That policy
also falsely evidenced the funds in the trust. At this time, based upon the information
obtained from Robert Lansford, from Bruce Edwards and from Jay Sandelin, in their
depositions given in connection with the bankruptcy of The Hospital, the trust did not
have trust funds, as represented. The Hospital did not advise the excess liability
insurance carrier of illegal withdrawals from the trust, or that sufficient funds were not
being maintained in the trust, as the insurance policy and the trust agreement required,

Defendant, Sandelin knew and participated in the efforts and the plan by the
Hospital officers and representatives, and Chase Bank trust officers, to remove large sums
of money from the subject trust fund and use those funds for illegal purposes.

Based upon the deposition testimony of Robert Lansford, Chase Bank Trust
Officer, assigned to manage the Truast, Mr. Bruce Edwards, The Hospital’s account and
Defendant Sandelin, Plaintiff states that it is reasonable to conclude that Mr, Sandelin was
involved in the “aiding, encouraging and approving” of the tllegal plan to appropriate
farge amounts of trust funds for illegal purposes. Defendant, Sandelin knew of these

itlegal appropriations. A copy of each of those depositions have been provided to
Defendant, Sandelin,

Mr. Sandelin knew the terms and provision of the trust agreement, and that
payments made for anything other than expenses related to hospital malpractice claims, as
the trust provided, was an illegal use of trust funds. Bruce Edwards has testified, under
oath, that trust funds were withdrawn and used for the payment of general operating
expenses of the hospital and he believed that these musdirected withdrawals were not
reported to Medicare officials.

Many documents which Plaintiff believes will contain and provide evidence of
Defendant, Sandelin’s participation in this conspiracy to illegally remove and

Plaintiff’s Written Response to Defendant, Jay Sandeiin’s First Set of Interrogatories to Plaingiff
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musappropriate trust funds are in the possession of Shawn Brown, Trustee in Bankruptcy
for Fort Worth Osteopathic Hospital, Inc.. These documents are not in the possession or
control of Plaintiff,

In further response, Defendant, Nancy Argo, while she was a member of the
Hospital’s Risk Management Committee of Fort Worth Osteopathic Hospital, Inc., did
not require that withdrawals from the subject trust be made in the proper manner and did
not disclose iliegal withdrawals from the subject trust to various malpractice clatmants,
including Plaintiff and Plaintiffs representatives. Defendant, Sandelin, as The Hospital’s
CEO, knew Defendant, Argo’s duties in connection with the handling of Plaintiff’s
malpractice claim, and he knew that deposits were not being made to the subject trust,
sufficient to replenish the trust, after withdrawals were made or authorized by Defendant,
Argo, specifically sufficient to satisfy Plaintiff’s malpractice claim. Defendant, Sandelin
knew that Defendant, Argo did not disclose to Plaintiff and Plaintiff’s representatives,
and other hospital malpractice claimants, that the subject trust fund did not maintain
sufficient funds to resolve hospital malpractice claims. Defendant, Sandelin knew, or
should have known, that Chase Bank was not requiring that withdrawals from the trust
fund only be for authorized purposes, but did not disclose those improprieties to
Plaintiff’s representatives or to the trial court in the Plaintiff's hospital malpractice
lawsuit. At this time, Plaintiff is aware of the following overt acts of specific illegal
withdrawals and uses of trust funds in which Defendant, Sandelin, participated:

$1,000,000.00 was illegally withdrawn from the trust fund by Chase Bank, or its
predecessor, Bank One, Texas, in 1999, at the direction of Defendant, Milton, to
bank accounts controlled by The Hospital officers and personnel, then
misappropriated.

$450,000.00 was illegally withdrawn from the trust fund by Chase Bank, or its
predecessor, Bank One, Texas, on or about September 3, 2002, and
misappropriated.

5450,000.00 was illegally withdrawn from the trust fund by Chase Bank, or its
predecessor, Bank One, Texas, on or about August 30, 2002, and misappropriated.

$200,000.00 was withdrawn from the trust fund by Chase Bank or its predecessor,
Bank One, Texas, on or about October 24,2002, and misappropriated for uses

Plaintifl’s Written Response to Defendant, Jay Sandelin’s First Set ol Interropatories to Plaintiff
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inconsistent with the requirements of the trust agreement,

$375,000.00 was ilegally withdrawn from the trust fund by Chase Bank, or its
predecessor, Bank One, Texas, on or about January 17, 2002, and misappropriated.

$1,475,000.00 was withdrawn from the trust fund and misappropriated for use by
the hospital.

Bank statements regarding The Trust show that illegal appropriations and
diversions of trust funds were never re-placed, to maintain a trust fund amount
sufficient to satisfy hospital malpractice claims.

Sandelin concealed these misappropriations and illegal use of trust funds from
Plaintiff. Plaintiff believes that Sandelin also concealed these misappropriations from the
hospital’s attorney in Plaintiff’s hospital malpractice lawsuit. Plaintiff also believes that
Sandelin concealed these misappropriations from other victims of hospital malpractice.

Interrogatory No. 4: Explain in detail why Jay Sandeiin is liable for any of
the damages you seek to recover in this lawsuit.

Initial Response to Interrogatory No. 4: This interrogatory is vague.

In an abundance of caution, Plaintiff incorporates its responses to Interrogatories
No. 3 and No. 6.

Additionally, Plaintiff states that Plaintiff is a beneficiary of the subject trust, for
the reasons as set forth in Plaintiff’s pleadings, and as can be clearly seen from the Trust
Agreement. Chase Bank is the trustee of the subject trust. Legal title to the trust was in
Chase Bank. Beneficial title was in the victims of hospital malpractice, with established
claims. Plaintiff’s right to payment of its malpractice claim accrued when Plaintiff
obtained its judgment against The Hospital in June, 2007, establishing that Plaintiff was,
in fact, a victim of hospital malpractice and that its damages were $975,000.00. Until that
Judgment was obtained, The Hospital had continuously denied that Plaintiff had a
malpractice claim against The Hospital

Through the joint and combined efforts of Chase Bank and Defendant, Sandelin,

_—
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large sums of money were illegally taken from The Trust. Had the Trust been maintained
and managed, legally, there would have been sufficient funds available to satisfy
Plaitiff’s judgment. Therefore, the basis of Plaintiff’s conspiracy claim against
Defendant, Sandelin, is the damage resulting to Plaintiff from the illegal removal and use
of trust funds established for victims of hospital malpractice,

Plaintiff states that Defendant, Sandelin’s allowing, or dirccting, that funds from
the subject trust be withdrawn and used for purposes other than as mandated in the trust
agreement, not disclosing, or requiring the disclosure of those withdrawals in a timely
tashion to Plaintiff, as a beneficiary of the trust, and failing to require that the trust be
maintained according to its terms and provisions, resulted in the trust being inadequately
funded was his contribution to the conspiracy. This conduct, which includes active
requests for illegal withdrawals from the trust fund, as testified to by Robert Lansford and
Bruce Edwards, as well as the failure to prevent others from obtaining illegal withdrawals
from the trust fund, is conduct that is “pertinent to Plaintiff’s claims made in this
lawsuit”.

Defendant, Sandelin, knew that the plan, or object, of the conspiracy was to
illegally divert and convert trust funds from the subject trust into various general
operating bank accounts of The Hospital and other entities associated with The Hospital,
to be used in the general operation of The Hospital and its affiliates. Defendant, Sandelin
did not object when those trust funds were misappropriated.

IT Plaintiff’s allegations in this lawsuit are accurate - that the trust fund was to be
used only as the trust agreement dictated, that the beneficiaries of the trust were victims
of hospital malpractice, and not the hospital, and that hospital personnel, with the help of
Chase Bank trust officers, illegally removed those funds from the trust in violation of the
trust agreement - then the trust funds were, in effect, stolen from the trust, and used as
the officials of the hospital in control of hospital funds, including Defendant, Sandelin,
directed.

Interrogatory No. 5: Identify all documents that reflect any action taken
by Jay Sandelin pertinent to your claims in this
lawsuit.

Initial Response to Interrogatory No. 5: This interrogatory is very broad and its

Plaintifs Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
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meaning is not clear. Plaintiff is not sure whether the phrase “pertinent to your claims in
this lawsuit” refers to the claims against only Defendant, Sandelin, or against all
Defendants. Plaintiff will answer this interrogatory, assuming that the interrogatory refers
only to the claims against Defendant, Sandelin,

Plaintiff’s claims against Defendant. Sandelin. The claims against Defendant,
Sandlin are claims of civi conspiracy. Plaintiff claims that Defendant, Sandelin,
conspired with Chase Bank, as the Trustee of the subject trust, to illegally convert large
sums of trust funds in a trust that was established for victims of hospital malpractice,
which included Plaintiff, Plaintiff alleges that Defendant, Sandelin knew that such funds
were being illegally diverted from the trust, and that replenishing funds were not, and
would not be deposited into the trust fund. The object, or purpose of the conspiracy was
for hospital personnel to request that Chase Bank remove trust funds from the trust bank
account and illegally use those funds for purposes contrary to the requirements of the trust
agreement. The Trust Bank trust officer, who had sole control over the trust funds and
the trust bank accounts, agreed to transfer trust funds from the trust accounts, with no
questions asked, even though, at times, one of the trust officers was a member of the
hospital’s board of directors. Through this plan, hundreds of thousands, if not millions of
dollars of trust funds were itlegally removed from the trust fund and not available for
victims of hospital malpractice, who were beneficiaries of the trust. Plaintiff claims that,
had the trust been operated properly and Chase Bank Trust Officers refused to divest the
trust of its funds, except to pay amounts allowed by the trust agreement, there would have
been sufficient trust funds to satisfy Plaintiff’s judgment in June, 2007.

Documents that reflect any action taken by Jay Sandelin pertinent to Plaintiff's
claims in this lawsuit. Copies of bank statements generated in connection with the
subject trust fund and that have been provided to Plaintiff evidence illegal withdrawals
from the trust from on and after 1988. Documents that are pertinent to Plaintiffs claims
against Defendant, Sandelin, include correspondence between Chase Bank trust officers
and personnel and Fort Worth Osteopathic Hospital, Inc. personnel, which evidence
illegal transfers from the subject trust fund. Additionally, the Trust Agreement that is the
subject of this lawsuit is pertinent 1o Plaintiff’s claims against Defendant, Sandelin.
Additionally, various documents that were uscd, or generated in connection with the
adversary proceeding brought by the Hospital’s bankruptcy trustee against Chase Bank
are pertinent to the claims against Defendant, Sandelin. Certain documents generated in
connection with the underlying malpractice case against the hospital are pertinent to the

Plaintif’s Written Respoase to Defendant, Jay Sandelin’s First Set of Interregatories to Plaintiff
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claims against Defendant, Sandelin. In an abundance of caution, some of the documents,
which are, or may be, pertinent to the claims against Defendant, Sandelin in this lawsuit,
include the following:

Portions of Medicare Provider Reimbursement Manual.

Cover sheet, Fort Worth Osteopathic Hospital, Inc. Dec sheet for excess coverage liability
policy of insurance, in effect at the time the claim asserted against the hospital in the
Fisher medical malpractice claim was made.

Current Time and charges of Law Office of E.L. Atkins, in connection with this lawsuit.
This, of course, will change as the case progresses and will be supplemented.

Fort Worth Osteopathic Hospital, Inc.’s disclosures to the parties and to the court in the
Fisher medical malpractice claim,

Certified copy of Trustee’s Motion pursuant to Federal Rule of Bankruptcy Procedure
9010 to Approve Compromise and Settlement Agreement Between Trustee and
JPMorgan Chase Bank, NA

Certified copy of Letter Opinion of Dennis Michael Lynn, U.S. Bankruptcy Judge, U.S.
Bankruptey Court, Northern District of Texas, Fort Worth Division, dated December 16,
2008, in Case No. 05-41513, styled “In re Fort Worth Osteopathic Hospital, Inc.”,
Adversary no. 07-04016, styled “ Shawn Brown, Trustee v. JPMorgan Chase Bank, N.A.”

Certified copy of Memorandum Opinion, signed April 15, 2009, U.S. Bankruptey Court
for the Northern District of Texas, Fort Worth Division, D. Michael Lynn, Presiding,
Bankruptcy Case No. 05-41 523-DML, styled, “ In re Fort Worth Osteopathic Hospital,
Inc.,” Adversary No. 08-04168-DML, Adversary Styled, “Estate of Johnny Fisher, Dec’d,
Plaintiff v. JPMorgan Chase Bank, N.A. et al”

Certified copy of Memorandum Order, signed by Jane J. Boyle, United States District
Judge, September 23, 2009, United States District Court, Northern District of Texas,
Dallas Division, in Civil Action No. 3:09-CV-00748-B, styled “Estate of Johnny Fisher,
Dec’d vs. JPMorgan Chase Bank, N.A., etal”

Plaintiff’s Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
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Certified copy of Letter Opinion of Dennis Michael Lynn, U.S. Bankruptey Judge, U.S.
Bankruptcy Court, Northern District of Texas, Fort Worth Division, dated May 31, 2007,
in Adversary case No. (7-04016, styled “Shawn Brown, Trustee v, J PMorgan Chase
Bank, N.A."”, in connection with the bankruptcy case No. 05-41523-DML, styled “In re
Fort Worth Osteopathic Hospital, Inc.”

Certified copy of Notice of Dismissal of Intervention dated May 12, 2008, in the
bankruptcy case No. 05-41523-DML, styled “In re Fort Worth Osteopathic Hospital,
Inc.”, Adversary case No. 07-04016, styled *“Shawn Brown, Trustee v. JPMorgan Chase
Bank, N.A."

Certified copy of Order on Defendant’s Motion to Dismiss in Case No. 05-41513-DML-
7, styled “In re: Fort Worth Osteopathic Hospital, Inc.”, Adversary No. 07-4016, styled
“Shawn K. Brown, Chapter 7 Trustee for Fort Worth Osteopathic Hospital, Inc. vs
JPMorgan Chase Bank, N.A.”

Certified copy of Transcript of Proceedings, Motion to Compromise Controversy,
October 9, 2008, Before the Honorable D. Michael Lynn, United States Bankruptcy
Judge, for the Northern District of Texas, Fort Worth Division

Certified copy of Transcript of Proceedings, Motion to Compromise Controversy,
October 30, 2008, Before the Honorable D. Michael Lynn, United States Bankruptcy
Judge, Northern District of Texas, Fort Worth Division

Certified copy of Objections of Non-Party to Proposed Settlement Agreement and Order

Copy of “Fort Worth Osteopathic Hospital, Inc., d/b/a Fort Worth Osteopathic Medical
Center Self-Insurance Plan Trust Agreement”, dated September 15, 1987 and filed in U.S.
Bankruptcy Court in the Adversary proceeding no. , Shawn Brown, Trustee vs JPMorgan
Chase Bank, in the U.S. Bankruptcy Court for the Northern District of Texas, Fort Worth
Division

Certified copy of Agreed Judgment entered in Cause No. C200100173, styled “Mildred
Fisher vs John B. Payne, D.O., Osteopathic Medical Center of Texas, et al”, in the 413%
District Court of Johnson County, Texas

Plaintiff’s Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to PlaintHf
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Conformed and file-marked copy of Order Appointing Successor Representative in Cause
No. P200017096, styled “ In Re Estate of Johnny Fisher, Deceased”, in the Probate
Court, Court No. 2, Johnson County, Texas

File-marked copy of Motion to Approve and Ratify Attomey-Client Contract, filed in
Cause No. P200017096, styled “In re: Estate of Johnny Fisher, Dec’d.”, in the Probate
Court No. 2, Johnson County, Texas, along with exhibits, including First Amended
Contract of Employment of E.L. Atkins, Agreed Judgment in Cause No. C200100173,
styled “Mildred Fisher vs John B. Payne, D.O., et al”, in the 413" District Court, Johnson
County, Texas, Order Granting Motion to Approve and Implement Compromise and
Settlement of Tort Claims by Jackie Fisher, et al, Plaintiff’s First Amended Original
Petition and Claim of Estate, filed in Case No. C2000800560, styled “Estate of Johnny
Fisher, Dec’d vs, JPMorgan Chase Bank, et al”, in the 413® District Court, Johnson
County, Texas, with attachments,

Conformed and file-marked copy of Order Approving and Ratifying Attorney-Client
Contract in Cause No, P200017096, styled “In Re Estate of Johnny Fisher, Deceased”, in
the Probate Court, Court No. 2, Johnson County, Texas

Notice of Claim, dated August 24, 2000 from The Estate of Johnny Fisher, Deceased
served upon various persons and entities, including Fort Worth Osteopathic Hospital, Inc.

Certified copy of Certificate of Death of Johnny Fisher

Copy of Autapsy Report regarding Johnny Fisher, Deceased, prepared by Lufkin
Pathology Laboratory, James R. Bruce, M.D., Director

Waiver and Release of Confidentiality Agreement, with attachments, signed by Shawn
Brown, Trustee, Fort Worth Osteopathic Hospital, Inc., Debtor/Bankrupt, dated July 22,
2005

Copy of Transcript of Hearing on Motion to Dismiss Adversary Proceeding, filed by
Defendant, JPMorgan Chase Bank, NA, in Bankruptcy Case No. 05-41513-DML-7,
styled “In Re: Fort Worth Osteopathic Hospital, Inc., Debtor” | in related Adversary No.
07-4016, styled “Shawn Brown vs JPMorgan Chase Bank, NA”

Plaintiffs Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
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Copy of transcript of oral deposition of Robert M. Lansford, taken January 25, 2006, with
attached exhibits (13 exhibits are attached to the deposition transcript. Additional copies
of the Lansford Deposition exhibits are also attached; an additional copy of Exhibit 8,
which is the bank summary sheets of the Trust Account activity is not reduced in size, for
convenience and reference purposes). This deposition was taken in connection with the
Motion to Lift Stay, filed by The Estate of Johnny Fisher, Deceased, in connection with
the bankruptcy Case No. 05-415 13-DML-7, “In Re: Fort Worth Osteopathic Hospital,
Inc., Debtor™

Copy of transcript of oral video deposition of Bruce Edwards, taken F ebruary 12, 2008, in
Case No. 05-415 13-DML-7, styled “In Re: Fort Worth Osteopathic Hospital, Inc.,
Debtor”, Adversary No. 07-40186, styled “Shawn K. Brown, Chapter 7 Trustee for Fort
Worth Osteopathic Hospital, inc. V. JPMorgan Chase Bank, N.A.”, in the U.S.
Bankruptcy Court for the Northemn District of Texas, Fort Worth Division (no exhibits
attached)

Copy of transcript of oral deposition of Robert Lansford, taken F ebruary 5, 2008, in Case
No. 05-41513-DML-7, styled “In Re: Fort Worth Osteopathic Hospital, Inc., Debtor”,
Adversary No. 07-4016, styled “Shawn K. Brown, Chapter 7 Trustee for Fort Worth
Osteopathic Hospital, Inc. V. J PMorgan Chase Bank, N.A.”, in the U S. Bankruptcy
Court for the Northern District of Texas, Fort Worth Division (no exhibits attached)

Copy of transcript of oral deposition of Jay Sandelin, taken February 13, 2008, in Case
No. 05-41513-DML-7, styled “In Re: Fort Worth Osteopathic Hospital, Inc., Debtor”,
Adversary No. 07-4016, styled “Shawn K. Brown, Chapter 7 Trustee for Fort Worth
Osteopathic Hospital, Inc. V. JPMorgan Chase Bank, N.A., in the U.S. Bankruptcy Court
for the Nerthern District of Texas, Fort Worth Division (no exhibits attached)

Risk Management Plan for Osteopathic Health System of Texas, dated F ebruary 28, 2001,
Chairman, board of Directors, J ay E. Sandelin.

Copy of letter from Glenn Milton to Robert Lansford dated July 1, 1999, regarding the
self-insured trust fund that is the subject of this litigation.

Copy of fax transmission to Diana from Nancy C. Argo, dated July 1, 1999, regarding

PlaintifPs Written Respanse to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
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check from the self-insured trust fund that is the subject of this litigation.

Copy of letter from Robert D. Anderson, Sr. VP, Fort Worth Osteopathic Hospital, Inc. to
Robert Lansford, dated October 4, 1999, regarding the self-insured trust fund that is the
subject of this litigation.

Copy of fax transmission to Diana Winton from Bob Anderson regarding self-insured
trust fund that is the subject of this litigation.

Copy of letter from Glenn Milton to Bob Lansford, dated December 14, 1999, regarding
transfer of funds from self-insured trust fund that is the subject of this litigation.

Copy of letter from Diana Winton to Glenn Milton, dated December 16, 1999, confirming
transfer of funds from self-insured trust fund that is the subject of this litigation.

Copy of fax transmission from Nancy C. Argo to Diana Winton, dated January 3, 2000,
regarding transfer of funds from self-irisured trust fund that is the subject of this
litigation.

Copy of memo to Diana Winton/Robert Lansford Office from Nancy Argo, dated January
3, 2000, regarding transfer of funds from self-insured trust fund.

Copy of letter from Susan E. Baird to Nancy Argo, dated December 22, 1999, regarding
transfer of funds from self-insured trust fund that is the subject of this litigation.

Copy of fax transmission from Risk Management, Osteopathic Medical Center of Texas
to Diana Winton, dated 1-3-2000 regarding transfer of funds from self-insured trust fund
that is the subject of this litigation.

Copy of letter from Bruce Edwards, Director of Accounting, Osteopathic Medical Center
of Texas to Robert Lansford, dated April 1, 2002, regarding transfer of funds from self-
insured trust fund that is the subject of this litigation.

Copy of fax cover sheet from Bruce Edwards to Diana Winton, dated 4/1/02, of letter
from Bruce Edwards, Director of Accounting, Osteopathic Medical Center of Texas to
Robert Lansford, dated April 1, 2002, regarding transfer of funds from self-insured trust

Plaintiff’s Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
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fund that is the subject of this litigation.

Copy of letter from Bruce Edwards, Director of Accounting, Osteopathic Medical Center
of Texas to Robert Lansford, dated September 3, 2002, regarding transfer of funds from
seif-insured trust fund that is the subject of this litigation.

Copy of letter from Bruce Edwards, Director of Accounting, Osteopathic Medical Center
of Texas to Robert Lansford, dated October 24, 2002, regarding transfer of funds from
self-insured trust fund that is the subject of this litigation,,

Copy of letter from Glenn Milton, Sr. VP, Osteopathic Medical Center of Texas to Team
Bank, Attn: Dick Mitchell, dated September 14, 1992, regarding transfer of funds from
self-insured trust fund that is the subject of this litigation.

Copy of letter from Jay Sandelin, Chairman, Osteopathic Medical Center of Texas to
Robert Lansford, Bank One, Texas, regarding transfer of funds to self-insured trust fund
that is the subject of this litigation,

Copy of fax transmission cover sheet from Bruce Edwards to Bob Lansford, of letter from
Jay Sandelin, Chairman, Osteopathic Medical Center of Texas to Robert Lansford, Bank
One, Texas, regarding transfer of funds to selfinsured trust fund that is the subject of this
Iitigation.

Copy of letter from Bruce Edwards, Director of Accounting to Robert Lansford, Bank
One, Texas, dated August 30, 2002, regarding transfer of funds to self-insured trust fund
that is the subject of this litigation.

Copy of letter from Glenn Milton, Vice President of Finance, Osteopathic Medical Center
of Texas to Dick Mitchell, Team Bank, Corporate Trust Department, dated October 22,
1991, regarding self-insured trust fund that is the subject of this litigation.

Copy of letter from Glenn Milton, Sr. Vice President, Osteopathic Medical Center of
Texas to Dick Mitchell, TEAM Bank, Corporate Trust Department, dated October |,
1992, regarding self-insured trust fund that is the subject of this litigation. %

Copy of letter from Glenn Milton, Sr. Vice President of Finance, Ostcopathic Medical

Plaintiff's Written Respanse to Defendant, Jay Sandelin’s First Sof of Interrogatories to Plaintiff
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Center of Texas to Dick Mitchell, Bank One, Texas NA, Corporate Trust Department,
dated October |, 1993, regarding self-insured trust fund that is the subject of this
litigation.

Copy of letter from Glenn Milton, Sr. Vice President of Finance, Osteopathic Medical
Center of Texas to Dick Mitchell, Bank One, Texas NA, Corporate Trust Department,
dated October 3, 1994, regarding self-insured trust fund that is the subject of this

litigation. !

Copy of letter from Glenn Milton, Sr. Vice President of Finance, Osteopathic Medical
Center of Texas to Dick Mitchell, Bank One, Texas NA, Corporate Trust Department,
dated October 9, 1995, regarding self-insured trust fund that is the subject of this
litigation.

Copy of letter from Glenn Milton, Sr. Vice President, Finance, Osteopathic Medical

Center of Texas to Dick Mitchell, Bank QOne Texas NA, Corporate Trust Department,
dated October 1, 1998, regarding self-insured trust fund that is the subject of this :
litigation, :

Financial Statements and Other Financial Information, Fort Worth Osteopathic Hospital,
Inc., Years ended September 30, 1999 and 1998, with Report of Independent Auditors.

Financial Statements, Fort Worth Osteopathic Hospital, Inc., Years ended September 30,
2001 and 2000,

Financial Statements, Fort Worth Osteopathic Hospital, Inc., Years ended September 30,
2002 and 2001, “Discussion Draft”.

2000 Actuarial Analysis of Hospital Professional Liability, prepared for Osteopathic
Medical Center of Texas, Milliman & Robertson, Inc., Actuaries and Consultants.

Osteopathic Medical Center of Texas, Actuarial Analysis of Hospital Professional
Liability Self-Insurance Trust at 12/31/2002.

Business Minutes, January 18, 2000, Fort Worth Osteopathic Hospital, Inc., d.b.a.

Plaintiff’s Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
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Osteopathic Medical Center of Texas, Jay Sandelin, Chairman.

Fort Worth Osteopathic Hospital, Inc., d/b/a Osteopathic Medical Center of Texas Board
of Directors Meeting, December 18, 2001.

Fort Worth Osteopathic Hospital, Inc., d/b/a Osteopathic Medical Center of Texas Board
of Directors Meeting, September 17, 2002.

Fort Worth Osteopathic Hospital, Inc., d/b/a Osteopathic Medical Center of Texas Board
of Directors Meeting, October 15, 2002.

Fort Worth Osteopathic Hospital, Inc., d/b/a Osteopathic Medical Center of Texas Board
of Directors Meeting, November 19, 2002.

Fort Worth Osteopathic Hospital, Inc., d/b/a Osteopathic Medical Center of Texas Board
of Directors Meeting, November 18, 2003.

Demand for payment of Plaintiff's judgment obtained against Fort Worth Osteopathic
Hospital, Inc.

Plaintiff states that the documents, listed above, have been previously provided to
Defendant’s attorneys. The copies provided were reduced in size, and copied on both
sides of pages, to conserve space. However, the originals, or copies, from which the
reduced-size copies were made are in Plaintiffs attorney’s possession and are available
for further inspection at Plaintiffs’ counsel, E.L. Atkins’ offices in Arlington, Texas, if
desired. Many are court documents and, although they have been provided by Plaintiffs,
they are equally available to all Defendants. The trust officer at Chase Bank who
oversaw the trust fund, Robert Lansford, produced various documents at his deposition in
January, 2006. Those documents are attached, as exhibits, to his deposition, and have
been produced to Defendant, Sandelin and his attorneys. Various financial statements
and records have also been produced, and are identified, herein. Mr. Lansford stated that
withdrawals from the trust were authorized by Mr. Sandelin, without proper
documentation. Bruce Edwards has testified that funds were ordered to be withdrawn
from the trust fund, and used for hospital purchases and for general operating expenses of
The Hospital and its affiliates. The only trust bank statements available, at this lime, are
the ones produced by Robert Lansford at his depositions. Plaintiff incorporates Mr,
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Lansford’s depositions testimony given January , 2006 and on February 5, 2008 and the
deposition testimony of Bruce Edwards, given on February 12, 2008 into this answer,

Interrogatory No. 6: Identify each misappropriation of funds authorized
or participated in by Jay Sandelin, including date,
place, time, participates, amounts of money
misappropriated, the disposition of the
misappropriated funds, and ail documents pertinent
thereto.

Initial Response to Interrogatory No. 6: Plaintiff states that copies of bank statements
generated in connection with the subject trust fund relate illegal withdrawals from the
trust from on and after 1988 evidence overt acts in which Defendant, Sandelin
participated. Defendant, Sandelin was CEO of the hospital, during this period, and was
aware of these illegal transfers. Illegal transfers and misappropriations of trust funds, in
which Defendant, Sandelin participated include the following:

Sandelin knew that $1,000,000.00 was illegally withdrawn from the trust fund by Chase
Bank, or its predecessor, Bank One, Texas, in 1999, at the direction of Defendant, Milton,
to bank accounts controlled by The Hospital officers and personnel, then

misappropriated.

Sandelin knew that $450,000.00 was illegally withdrawn from the trust fund by Chase
Bank, or its predecessor, Bank One, Texas, on or about September 3, 2002, and
misappropriated.

Sandelin knew that $450,000.00 was illegally withdrawn from the trust fund by Chase
Bank, or its predecessor, Bank One, Texas, on or about August 30, 2002, and
misappropriated.

Sandelin knew that $200,000.00 was withdrawn from the trust fund by Chase Bank or its
predecessor, Bank One, Texas, on or about October 24, 2002, and misappropriated for
uses inconsistent with the requirements of the trust agreement.

Sandelin knew that $375,000.00 was illegally withdrawn from the trust fund by Chase
Bank, or its predecessor, Bank One, Texas, on or about January 17, 2002, and

Plaintiff's Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
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misappropriated.

Sandelin knew that $1 ,475,000.00 was withdrawn from the trust fund and
misappropriated for use by the hospital.

Sandelin also knew that these illegal appropriations and diversions of trust funds were
never re-placed with equal funds, sufficient to resolve pending hospital malpractice
claims,

Sandelin concealed these misappropriations from Plaintiff. Plaintiff believes that
Sandelin concealed these misappropriations from the hospital’s attorney in Plaintiff’s
hospital malpractice lawsuit. Plaintiff believes that Sandelin concealed these
misappropriations from other victims of hospital malpractice.

Interrogatory No. 7; Identify each act of concealment of
misappropriation of funds authorized or participated
in by Jay Sandelin, including date, place, time,
participants, amounts of money misappropriated,
the disposition of the misappropriated funds, and all
documents pertinent thereto.

Initial Response to Interrogatory No. 7; Plaintiff incorporates its answers to
Interrogatories No. 6., herein above. Plaintiff is not aware of all misappropriations.
Defendant, Sandelin was a participant in the civil conspiracy and plan to illegally divest
the Trust of its trust funds, to the extent that Defendant, Sandelin, was involved in those
illegal withdrawals and transfers of trust funds, and had a responsibility to disclose them,
based upon his position with the hospital, whether retired or not, has not been determined.
Many, if not most of the documents which Plaintiff believes will evidence those activities
are in the possession of Shawn Brown, Trustee for the bankrupt, FWOH, and are not in
the possession or control of Plaintiff. Virtually no discovery has been conducted, at this
time. Therefore, this response will be supplemented, as required. Plaintiff believes that
other documents responsive to this interrogatory are in the possession of Shawn Brown
and Chase Bank. Chase Bank has refused to provide any documents.

Respectfully submitted,
LAW OFFICE OF E.L. ATKINS a/k/a
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ATKINS LAW FIRM

325 South Mesquite Street
P.O. Box 157

Arlington, Texas 76010-0004
(817)261-3346

(817) 261-3347 Fax
atkinglawfirm@sbeglobat.net

and

MACLEAN & BOULWARE
Attorneys at Law
11 Majn Stregg -
Clcbu’me,_ X
(817)64543

(817)645-375
By: /8 //

_ BE-L-AtKins
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Verification
Before me, on this date, personally appeared Houston Allan Fisher, who, upon his
oath, states that he has read the above and foregoing responses to The First Set of
Interrogatories propounded by Defendant, Jay Sandelin to Plaintiff, and that said

responses are true and correct. .
et 2. 47

Houston Allan Fjsher, Administrator

SUBSCRIBED AND SWORN TO, BEFORE ME, the undersigned authority, this J'Ij
day of  [{ ](l% » 2011, to certify which, witness my hand and seal of authority.

%Qi%nbmdjf

Notary Public

Plaintif’s Written Response to Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff
ARsp Interr Sandelin.wpd

Page 19

APP. 368

e e e g



CERTIFICATE OF SERVICE

This is to certify that on this theg’?;_ day of , 2011, a true and
correct copy of the above and foregoing pleading, Plaintifés Lnitial Response to
Defendant, Jay Sandelin’s First Set of Interrogatories to Plaintiff, has been served
upon the following, as required by law:

Robert G. Richardson

Albon O. Head, Ir,

Jeffrey G. Hamilton

Heather M. Forrest

Jackson Walker L.I.P.

Allomeys

901 Main St.

Suite 6000

Dallas, TX 75202

Attorneys for JP Morgan Chase Bank, N.A,,
via CM RRR no. 7010 2780 $001 6034 6399

Susan E. Baird

Cotten Schmidt & Abbott, LL P,

Attorneys 550 Bailey Ave,

Suite 600

Fort Worth, TX 76107

Attorneys for Nancy Argo, Defendant

via CMRRR ne. 7010 2780 0001 6034 6405

William L. Kirkman

Susanna Johnson

Bourland & Kirkman

Attorneys

201 Main St.

Suite 1400

Fort Warth, TX 76102

Attorneys for Jay Sandelin and Glenn Milton, Defendants
via CM RRR no. 7010 2780 0091 6034 6412
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