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CAPTION 

The State of Texas § 
County of Dallas § 

In the probate Court of Dallas County, Texas, the Honorable MICHAEL 
MILLER, Judge presiding, the following proceedings were held and the following 
instruments and other papers were filed in this cause, to wit: 

Trial Court Cause No. PR-1l-3238-3 

STEPHEN B. HOPPER and LAURA § IN THE PROBATE COURT 
S. WASSMER 

§ 
APPELLANT § 

§ 
vs. § OF 

§ 
§ 

J. P. MORGAN CHASE BANK, N.A. § 
APPELLEE § DALLAS COUNTY, TEXAS 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA S. WASSMER, 

Defendants. 

§ IN THE PROBATE COURT 
§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

DEFENDANT JPMORGAN CHASE BANK, N.A.'S ORIGINAL ANSWER, 
SPECIAL EXCEPTIONS, COUNTERCLAIM AND CROSS-CLAIM 

Filed 

County Clerk 

11 OclOberW/P9:ao 
John Warren 

Dallas Ceu " 

JPMorgan Chase Bank, N.A. ("JPMorgan"), in it capacity as the Independent 

Administrator (the "Administrator") of the Estate of Max D. Hopper (the "Estate") and 

JPMorgan Chase Bank, N.A., in its corporate capacity (the "Bank"), file in the capacities stated 

below the following Original Answer, Special Exceptions, Counterclaim and Cross-Claim in 

response to Jo N. Hopper's ("Mrs. Hopper") "Original Petition For: Declaratory Judgment, 

Breach of Contract, Breach of Fiduciary Duty, Fraud, et ai, For Removal of Independent 

Administrator, and, Jury Demand" (the "Petition") as follows: 

General Denial 

Pursuant to Rule 92 of the Texas Rules of Civil Procedure, the Administrator and the 

Bank generally deny each and every allegation in the Petition, and demand strict proof of all 

such allegations by a preponderance of the evidence or other applicable burden of proof. 

JPMORGAN CHASE BANK, N.A.'S ORIGINAL ANSWER, SPECIAL EXCEPTIONS, 
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Affirmative Defenses 

By way of affmnative defense, the Administrator alleges the following: 

I. Several of the matters that are the subject of the Petition involve the propriety of 

the Inventory, Appraisement and List of Claims (the "Inventory") filed by the Administrator on 

June 24, 2011. The propriety of the Inventory is the subject of the "Original Complaint for 

Correction of Inventory, Appraisement and List of Claims by Jo N. Hopper" filed on June 30, 

2011. That complaint is set for hearing on January 27, 2012. The Court must address the 

matters raised in that other proceeding before this action should go forward. 

2. Mrs. Hopper's demand for a family allowance fails because, among other reasons, 

she received as her separate property in the year following the Decedent's death in excess of 

$1.1 million in proceeds from insurance policies on the Decedent's life. 

3. The Administrator is acting in good faith in defending Mrs. Hopper's removal 

action. The Administrator is entitled under Texas Probate Code section 149C(c) to receive out of 

the Estate its necessary expenses and disbursements including reasonable attorney's fees in this 

removal action. 

Special Exceptions 

The Administrator and the Bank (where stated) specially except to Mrs. Hopper's 

Petition, as follows: 

I. The Administrator and the Bank specially except to the Petition because she 

purports to make all allegations against the Administrator and the Bank simultaneously by 

defining their capacities interchangeably: 

The following entity acting in the following capacity is a party Defendant to this 
lawsuit: lPMorgan Chase Bank, N.A" (the "Bank" or "Defendant Bank" or 
"Independent Administrator" or "IA", interchangeably) acting in its capacity as 

JPMORGAN CHASE BANK. N.A.'S ORIGINAL ANSWER, SPECIAL EXCEPTIONS, 
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Independent Administrator of the Estate of Max D. Hopper, Deceased and 
individually. 

By doing so, Mrs. Hopper fails to give the Administrator and the Bank fair notice of the claims 

against each of them, in their respective capacities. The Administrator and Bank request that the 

Court grant this special exception, that the Court order Mrs. Hopper to replead within 15 days of 

the date of the Court's order to cure this defect and strike the allegations against the Bank if she 

fails to replead in that manner. 

2. The Administrator specially excepts to the allegations in paragraph ILC.C. of the 

Petition in which Mrs. Hopper alleges that the Administrator has "wholly failed to fix and pay 

the family allowance for support of the Surviving Spouse for the year following the Decedent's 

death" and that "[t]his is an intentional breach of TPC § 286(a)." The Administrator further 

excepts to the allegations in paragraph IIJ.C.9. of the Petition in which Mrs. Hopper seeks a 

declaratory judgment that the Administrator should fix and pay to her a family allowance for the 

surviving spouse. Mrs. Hopper fails to plead facts sufficient to show that she is entitled to a 

family allowance pursuant to Texas Probate Code section 286, which provides that a family 

allowance is not to be fixed until after the inventory has been approved, unless the surviving 

spouse earlier requests, and submits proof of her need for, a family allowance. Mrs. Hopper has 

failed to allege that any such events have occurred. The Administrator requests that the Court 

grant this special exception, direct Mrs. Hopper to replead within 15 days of the Court's order to 

cure this defect, and strike these allegations if she fails to replead in that manner. 

Attorney's Fees 

Pursuant to Texas Civil Practice and Remedies Code section 37.009, the Administrator 

and the Bank request their reasonable and necessary attorney's fees and costs in defending Mrs. 

Hopper's claims for declaratory judgment. 

JPMORGAN CHASE BANK, N.A.'S ORIGINAL ANSWER, SPECIAL EXCEPTIONS. 
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Counterclaim against Jo Hopper, and Cross-Claim against 
Laura Wassmer and Stephen Hopper, for Declaratory Judgment 

The Administrator files this Counterclaim against Jo N. Hopper, and Cross-Claim against 

Laura Wassmer and Stephen Hopper, for Declaratory Judgment under Texas Civil Practice and 

Remedies Code section 37.005 "to detennine any questions arising in the administration of the 

.... estate," as follows: 

Parties, Jurisdiction, and Venue 

1. The Administrator brings this action. 

2. Counterclaim Defendant Jo N. Hopper ("Mrs. Hopper") is Decedent's widow and 

an individual resident of Dallas County, Texas. Mrs. Hopper has entered an appearance through 

counsel in this probate proceeding. Because she has appeared in this action by filing her 

Petition, Mrs. Hopper will be served with process of the Administrator's Counterclaim against 

her through her counsel of record. 

3. Cross-Claim Defendant Laura Wassmer ("Ms. Wassmer") is one of Decedent's 

children and an individual resident of Prairie Village, Kansas. Ms. Wassmer has entered an 

appearance through counsel in this probate proceeding. Pursuant to her "Notice of Appearance 

and Request for Service of Notices and Pleadings" filed July, 8,2011 in ancillary case No. PR-

10-1517-3, she may be served with process of the Administrator's Cross-Claim against her 

through her counsel of record. 

4. Cross-Claim Defendant Stephen Hopper ("Dr. Hopper") is the Decedent's other 

child and an individual resident of Oklahoma City, Oklahoma. He has entered an appearance 

through counsel in this probate proceeding. Pursuant to his "Notice of Appearance and Request 

for Service of Notices and Pleadings" filed July, 8, 2011 in ancillary case No. PR-10-1517-3, he 

JPMORGAN CHASE BANK, N.A.'S ORIGINAL ANSWER, SPECIAL EXCEPTIONS, 
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will be served with process of the Administrator's Cross-Claim against him through his counsel 

of record. 

5. This Court has jurisdiction over this controversy pursuant to Texas Probate Code 

section 5(h) (the "Code") and the Unifonn Declaratory Judgments Act, Texas Civil Practice and 

Remedies Code section 37.005. 

6. Venue is proper in Dallas County, Texas under Texas Civil Practice & Remedies 

Code section 15.002 because Dallas County is the county in which the Estate is being 

administered. 

Factual Background 

7. The Decedent died intestate on January 25, 2010. He was survived by his wife, 

Mrs. Hopper, and by his two children from a prior marriage, Ms. Wassmer and Dr. Hopper. Mrs. 

Hopper, Ms. Wassmer and Dr. Hopper are at times referred to collectively as "Defendants." 

8. On April 28, 2010, JPMorgan, joined by Mrs. Hopper, Ms. Wassmer and Dr. 

Hopper, filed an application for independent administration. This application sought 

JPMorgan's appointment as independent administrator ofthe Estate. 

9. While that application was pending, it became necessary to seek the appointment 

of JPMorgan as temporary administrator of the Estate for limited purposes. 

I D. The Court appointed JPMorgan as temporary administrator of the Estate on June 

14, 2010, and JPMorgan fulfilled the limited duties set forth in the order approving the 

temporary administration. 

II. On June 30, 2010, the Court appointed JPMorgan, and JPMorgan qualified as 

Administrator, and is currently administering the Decedent's separate property and a portion of 

the community property estate of the Decedent and Mrs. Hopper pursuant to Code section 177. 

JPMORGAN CHASE BANK. N.A. 'S ORIGINAL ANSWER, SPECIAL EXCEPTIONS, 
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12. The Administrator has distributed to Mrs. Hopper a substantial portion of Mrs. 

Hopper's share of the community estate that originally was under the control of the 

Administrator. The Administrator also has made cash distributions and some equity distributions 

to Ms. Wassmer and Dr. Hopper. All equity distributions of each equity position have been in 

proportion to the ownership interests of Mrs. Hopper, Ms. Wassmer, and Dr. Hopper in each 

equity asset that was distributed. 

13. The Administrator filed the Inventory on June 24, 2011. The Defendants have 

filed objections to the Inventory, which have been set for hearing on January 27, 2012. The 

Court has not yet approved the Inventory. 

14. Part of the community property subject to administration is the real property 

located at 9 Robledo Drive, Dallas, Texas 75230 (the "Robledo Property"), where Decedent 

resided with Mrs. Hopper at the time of his death. The Robledo Property constitutes part of the 

community property estate of the Decedent and Mrs. Hopper. Mrs. Hopper continues to live in 

the house at the Robledo Property, and possesses a homestead occupancy right to the entire 

property (the "Homestead Right") in addition to her one-half community interest in the Robledo 

Property. The Inventory valued the Robledo Property at $1,935,000 as of the date of Decedent's 

death. The Robledo Property is subject to mortgage indebtedness. 

15. Controversies have arisen between Mrs. Hopper, on the one hand, and Ms. 

Wassmer and Dr. Hopper, on the other hand, and in certain respects between the Defendants and 

the Administrator, regarding the Administrator's rights and responsibilities with respect to the 

distribution of undivided interests in community property, including the Robledo Property, and 

potentially separate property as well. The Administrator now seeks a declaration of its rights and 

JPMORGAN CHASE BANK, N,A.'S ORIGINAL ANSWER, SPECIAL EXCEPTIONS, 
COUNTERCLAIM AND CROSS-CLAIM - Page 6 

11



responsibilities in the form of a counterclaim for declaratory judgment against Mrs. Hopper and 

a cross-claim for declaratory judgment against Ms. Wassmer and Dr. Hopper. 

Cause of Action: Declaratory Relief Regarding 
Distribution of Undivided Interests 

16. The allegations in paragraphs 1-15 are incorporated in this paragraph by 

reference. 

17. The purpose of independent administration under section 145 of the Code is to 

"free an estate of the often onerous and expensive judicial supervision [of the probate court], and 

in its place, to permit an executor, free of judicial supervision to effect the distribution of an 

estate with a minimum of cost and delay." Corpus Christi Bank & Trust v. Alice Nat'l Bank, 444 

S.W.2d 632, 634 (Tex. 1969). Thus, an independent administrator is given wide latitude by the 

Code in order to effect the distribution of an estate. This authority is carried out in a manner that 

is consistent with the independent administrator's fiduciary duties to the beneficiaries of the 

estate, which include the interests of a survivor in community property while under the 

independent administrator's control. See generally Geeslin v. McElhenney, 788 S.W. 2d 683, 

684 (Tex. App.-Austin 1990, no writ). 

18. Guided by these principles, the Administrator seeks a declaration of its right to 

distribute community property and separate property in undivided interests in accordance with 

intestate shares when it believes that such a distribution is consistent with its fiduciary duties to 

all Defendants, and that such a distribution can be effectuated without resorting to a court 

approved partition under sections 150 and 380, et seq., of the Code. 1 Ms. Wassmer and Dr. 

Hopper contest the Administrator's right to distribute undivided interests generally, and 

! The Administrator reserves the right, in light of the competing claims and assertions of the parties, to 
seek instruction from the Court on whether to proceed with such a distribution. 
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specifically with respect to the Robledo Property without seeking court approval for a partition 

under section 150. 

19. Such a declaration of the Administrator's right to distribute community property 

in undivided interests (subject to the Homestead Right and the existing mortgage indebtedness to 

the extent the property is the Robledo Property), without first resorting to a partition proceeding 

raises five additional, specific questions. 

20. First, the Administrator seeks a declaration of its right to distribute the Robledo 

Property in undivided interests, subject to the Homestead Right and the existing mortgage 

indebtedness, because such a distribution does not constitute a "partition" prohibited by section 

284 afthe Code. 

21. Second, the Administrator seeks a declaration of its right to partition the entire 

Robledo Property (the real estate subject to the Homestead Right) to Mrs. Hopper in a section 

380 partition action as part of the settlement and division of the community estate without 

violating fiduciary obligations owed to any of the Defendants? Assuming that the Robledo 

Property can be partitioned entirely to Mrs. Hopper, the Administrator also seeks a declaration of 

what value must be partitioned to Ms. Wassmer and Dr. Hopper in order to equalize the 

community property distributed.3 

2 Counsel for Ms, Wassmer and Dr, Hopper have contended that a distribution in undivided interests will 
impair the value of the portion of the Robledo Property partitioned to them because their undivided interest in the 
Robledo Property will remain subject to Mrs. Hopper's Homestead Right during her lifetime, Counsel for Mrs, 
Hopper contend that seeking a partition of this property to Mrs. Hopper may effectively destroy the value of her 
Homestead Right if equivalent value being partitioned to Ms. Wassmer and Dr, Hopper is detennined without regard 
to impairment that would exist if the Robledo Property were to be distributed in undivided interests. 

3 The Administrator does not seek a specific valuation determination, but rather a determination that the 
value to be partitioned to Ms. Wassmer and Dr. Hopper will be equivalent in fair market value to the Estate's 
community interest in the Robledo Property partitioned to Mrs. Hopper, which will not require any consideration of 
the effect of the Homestead Right of Mrs. Hopper as an impairment to value. 

JPMORGAN CHASE BANK, N.A.'S ORIGINAL ANSWER, SPECIAL EXCEPTIONS, 
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22. Third, in the event the Administrator elects to pursue a partition action that 

awards all of the Robledo Property to Mrs. Hopper, and if there is insufficient property of Mrs. 

Hopper that remains subject to the administration of the Administrator to equalize the value of 

the Decedent's interest in the Robledo Property partitioned to Mrs. Hopper, the Administrator 

seeks a declaration of its right to require return of community property previously distributed to 

Mrs. Hopper in order to offset the value of the Robledo Property being partitioned to her. 

23. Fourth, the Administrator seeks a declaration of its right to sell the Robledo 

Property subject to Mrs. Hopper's Homestead Right. In this event, the Administrator also seeks 

a declaration of its right to deliver full title to the purchaser, subject to the Homestead Right, 

without Mrs. Hopper's consent or signature on the deed of purchase, if refused. 

24. Fifth, the Administrator seeks a declaration that its prior actions in distributing 

cash and distributing equity interests in individual assets, all in accordance with percentage 

ownership of Defendants in those assets, which resulted in complete ownership in each 

distributee of the asset distributed to that distributee\ were proper distributions, and not a 

partition requiring prior approval of this Court pursuant to sections ISO - 380, et seq. of the 

Code. 

Attorney's Fees 

Pursuant to the Texas Civil Practice and Remedies Code section 37.009, the 

Administrator requests its reasonable and necessary attorney's fees and costs incurred in 

prosecuting its counterclaim and cross-claim for declaratory judgment. The Administrator is 

4 For example, if 100 shares of Corporation X was distributed, and if Corporation X was community 
property, Mrs. Hopper received 50 shares in her name, and each of Ms. Wassmer and Dr, Hopper received 25 shares 
in their respective names, as opposed to distributing one certificate of 100 shares to be owned 50% by Mrs. Hopper, 
and 25% by each ofMs Wassmer and Dr. Hopper. 

JPMORGAN CHASE BANK, N.A.'S ORIGINAL ANSWER. SPECIAL EXCEPTIONS, 
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also entitled to its attorney's fees under Texas Probate Code section 149C(c) for defending, in 

good faith, an action seeking to remove an independent administrator. 

Prayer 

WHEREFORE, the Administrator and the Bank respectfully request that the Court 

require Jo Hopper to cure the above defects in her pleading, deny all relief sought by Jo Hopper, 

grant the Administrator the relief requested in its counterclaim and cross-claim, award the 

Administrator and the Bank attorney's fees and costs, and grant the Administrator and the Bank 

all other relief to which they may be justly entitled. 

Respectfully submitted, 

HUNTON & WILLIAMS LLP , 

Sta 
Thomas H. Cantrill 
State Bar No. 03765950 

1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202-2700 
Telephone: (214) 468-3300 
Telecopy: (214) 468-3599 

ATTORNEYS FOR 
JPMORGAN CHASE BANK, N.A. 
IN ITS CAPACITY AS INDEPENDENT 
ADMINISTRATOR OF THE ESTATE 
OF MAX D. HOPPER, DECEASED AND 
IN ITS CORPORATE CAPACITY 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of this document has been served by 
electronic mail and facsimile on the following counsel of record after 5:00 p.m. on the 6th day of 
October, 2011: 

James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suit 4242 
Dallas, Texas 75201 
Attorney for Jo N. Hopper 

Michael 1. Graham 
Janet P. Strong 
The Graham Law Firm, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
Attorney for Jo N. Hopper 

Gary Stolbach 
Melinda H. Sims 
Glast, Phillips & Murray, P.e. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Attorney for Laura Wassmer and Stephen Hopper 
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DOmGINAL 

CAUSE NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

§ 
§ 
§ 
§ 
§ 

~~~~=---------------~§ JO N. HOPPER, § 
Plaintiff, § 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

NO.3 

DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

COMES NOW, Plaintiff, Jo N. Hopper ("Mrs. Hopper" or "Plaintiff' or "Widow" or 

"Surviving Spouse" interchangeably), and files this Plaintiff Jo N. Hopper's Motion for Partial 

Summary Judgment ("Motion" or "MSJ") pursuant to Rule 166a of the Texas Rules of Civil 

Procedure against JPMorganChase Bank, N.A., as the Independent Administrator of the above-

referenced estate, ("Bank:" or "Administrator", interchangeably) and Stephen B. Hopper 

("Stephen" or "Defendant S. Hopper") and Laura S. Wassmer ("Laura" or "Defendant 

Wassmer"). Defendant S. Hopper and Defendant Wassmer, collectively referred as the 

Defendant Stepchildren or Stepchildren ("Defendant Stepchildren" or "Stepchildren") herein and 

with the Bank and Defendant Stepchildren herein collectively referenced as the Defendants 

("Defendants"). As grounds thereof, Plaintiff would show this Court the following: 

018-000237 
{00069692.DOC;2 } 
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PREAMBLE 

Decedent Max D. Hopper ("Decedent") and Mrs. Hopper were married in June, 1981. In 

February, 1997, Decedent and Mrs. Hopper purchased the house and land located at No.9 

Robledo Drive, Dallas, Texas (the "house") using their community property. From the time of 

purchase until Decedent's death, they occupied this house claiming it has their homestead for all 

purposes (e.g., creditor protection and favorable property tax treatment). On January 25,2010, 

Decedent died intestate. Upon Decedent's death, Texas law granted Mrs. Hopper the exclusive 

right to use and occupy this house until the earlier of: (1) her death, or, (2) her voluntary and 

pennanent abandonment of the house as her homestead. 

The tenn "Homestead" as used in the Motion refers to the real property (land and 

buildings) located at No.9 Robledo Drive, Dallas, Texas, (also the "house"), in which Plaintiff 

has the exclusive right of use and occupancy pursuant to the Texas Constitution and the Texas 

Probate Code ("TPC"). When this tenn is not capitalized, it refers to the Constitutional right of 

homestead in Texas, rather than the property itself. I Since the date of Decedent's death, Mrs. 

Hopper has continuously used and occupied the land and buildings located at No. 9 Robledo 

Drive, Dallas, Texas as her exclusive Constitutional homestead without interruption. 

At the time of Decedent's death, he owned only a few items of separate personal property 

of relatively insignificant value. Decedent and Surviving Spouse owned substantial community 

property at Decedent's death. Decedent's heirs are Mrs. Hopper (his Surviving Spouse) and his 

two adult children from a prior relationship (the Stepchildren) as to Decedent's relatively 

I The house/real property which became Plaintiff's Homestead upon Decedent's death as referenced herein, is specifically identified both in the 
Affidavit attached hereto and in the Petition, (the "Homestead" or "Robledo" interchangeably), whose legal description is also correctly set forth 
in the Affidavit. While there is some debt against the real property at Robledo, it is approximately 1/25 of the total value of the estate. and that 
debt is not gennane to the analysis presented hereby, for purposes of declaring Plaintiff's rights per this MSJ. 
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insignificant separate property, and the Stepchildren only as to Decedent's share of the 

substantial community property. Decedent and Mrs. Hopper had no children of their own. 

This MSJ is directed against the Counterclaim as lodged within paragraphs "IS" - "23" of 

Defendant JPMorgan Chase Bank. NA. 's Original Answer, Special Exceptions, Counterclaim 

and Cross-Claim (the "Counterclaim"), and, also directed in support of Mrs. Hopper's "Count 1 

- Declaratory Judgment" as to paragraphs "B," "C.I-CA," "C.6," "C.S," ,"C.II," and "C.l3" all 

as set out in her Plaintiff's First Amended Original Petition for: Declaratory Judgment, Breach 

of Contract, Breach of Fiduciary Duty, Fraud, et al., for Removal of Independent Administrator, 

and Jury Demand (the "Petition"). 

The Bank makes the unsupportable claim in its request for Declaratory Judgment that as 

the Independent Administrator of Decedent's estate it has "rights" with respect to the 

Homestead. Those alleged "rights" of the Bank involve: (i) Plaintiffs rights of use and 

occupancy in the homestead under the Constitution of Texas, Article 16, § 52 and the Texas 

Probate Code; (ii) Plaintiffs ownership rights with respect to her Homestead and Plaintiffs 

other property which is (or was) under the administration of the Bank; (iii) the right of the Bank, 

through the artifice of a non-prorata partition offonner community property (most of which is no 

longer under the Bank's administration) to force the Plaintifti'Widow (over her objection and 

without her consent) to purchase the Decedent's one-half interest in the Homestead from the 

Stepchildren; and, (iv) generally the authority of the Bank to deal with Plaintiffs Constitutional 

homestead rights in her Homestead as set forth and requested by the Declaratory relief sought by 

the Bank. 
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In fact, under established Texas law as demonstrated below, the Bank has no "rights"; at 

best it can only seek authority to do certain things. The rights belong to Plaintiff. The 

declaratory relief the Plaintiff seeks in her Petition involves both the Bank's stated position (as 

filed) and the Stepchildren's respective oft-stated written positions as to the Homestead. Thus, a 

true controversy exists among all parties that can be immediately resolved by entry of a proper 

summary judgment. 

OVERVIEW 

The competing declarations the parties seek all revolve around the Plaintiff's Homestead 

and her rights to use and occupy her Homestead. The core question the Plaintiff presents is as 

follows: 

Whether the Bank as Decedent's Independent Administrator may directly, or 
through application to the Court, force the Decedent's Surviving Spouse to 
purchase the real property in which she has a Constitutional homestead right of 
exclusive use and occupancy. 

Widow does not want to purchase, nor to be compelled by the Bank to purchase, the 

Stepchildren's fee ownership interest in the Decedent's one-half of the house (former community 

property). The Widow already owns one half of the underlying fee in her Homestead as her 

interest in what was the couple's community property and has a Constitutionally guaranteed right 

to the exclusive use and occupancy of her entire Homestead until she either dies or voluntarily 

and permanently abandons the Constitutional homestead. whichever comes first. The 

Plaintiffi'Widow does not want to spend money purchasing the remaining one-half of the 

property in which she already has a present vested right to exclusive use and occupancy for life 

as her Homestead. She simply wants to own her one-half of the house, and enjoy her 
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Constitutional homestead right of occupancy over the whole house, including over her deceased 

husband's former one-half (which has now passed to the Stepchildren). Granting the Bank's 

declaration (as sought in the Counterclaim) to force her to purchase the Stepchildren's interest in 

her Homestead would be an unconstitutional deprivation of Mrs. Hopper's rights. 

The Bank's schema of forcing the Widow/Surviving Spouse to buy that in which she 

already has the exclusive right of use and occupancy has no support in the Texas Constitution or 

under the Texas Probate Code. To force Mrs. Hopper to purchase the Stepchildren's interest 

would defeat the express language as well as the underlying policies of the Constitution's 

homestead provisions and the Probate Code. If as a result of exercising her right of use and 

occupancy of her Homestead, the Widow could be forced to buy the Stepchildren's interest in the 

house, then the Widow would have no greater rights than any other property owner because any 

co-tenant has a right of occupancy and is subject to the partition rights of the other co-tenants. 

The Texas Constitutional homestead right grants the Surviving Spouse the exclusive right of 

occupancy in the property (here the house) without having to own or buy that propertv.2 The 

Constitutional homestead right of occupancy is guaranteed without regard to who owns the 

Homestead after a decedent's death. 

The issues presented are purely questions of law. No relevant facts are or could be 

disputed. The questions of law have these cpmponents to them. They are: 

2 The surviving spouse obtains the exclusive right of use and occupancy over the Constitutional homestead even if the sUlViving spouse bas no 
actual fee interest in the real property at aU, such as if the homestead was a separate property asset of the decedent because the decedent acquired 
it prior to marriage and it passed by will entirely to individuals other than the surviving spouse. 
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(i) Whether the Texas Constitution guarantees the Surviving Spouse's right to 

exclusive lifetime occupancy in her Homestead for free3
; and 

(ii) Whether an Independent Executor/Administrator or the co-owners of the 

property have the authority to take away, impair or diminish, without her 

consent, the Surviving Spouse's other vested property as a pre-condition to or 

as a by-product of her exercise of her Constitutional right to the exclusive use 

and enjoyment of her Homestead for life for free. 

The bases of the Bank's Counterclaim stated below, each and all of which points by the 

Bank should be Denied not only as incorrect, but also as antithetical as to a proper application of 

Texas probate law, respectively4, are that: 

(i) The Bank [incorrectly] asserts that it has the "right," under the Probate Code, 

during the course of its management of the Surviving Spouse's now separate 

property interests5 to take actions (set forth in the Counterclaim), which 

negatively affect (both economically and as a matter of the source of 

Plaintiffs rights of possession) the Surviving Spouse's actual rights in her 

vested now separate property in general and in her Homestead in particular. 

3 As used herein, the reference to the Constitutional and statutOI)' right of a surviving spouse to the homestead right of use and occupancy "for 
free", means the use and occupancy of the property witbout being forced to purchase the property or any part of it. Plaintiff agrees that taxes and 
the like are simply part of the obligation of a homestead occupant, much in the nature of a life tenant. But that is not at issue here. At issue 
herein is being forced to buy one's Constitutional homestead. 

4 Plaintiff also seeks per this MSJ that all its declaratory claims as referenced above in the Petition, be Granted. 

S This is the PlaintifflWidow's now separate property interest in each asset which was community property prior to Mr. Hopper's death. This now 
separate property interest in each such asset is retained by the Widow (not inherited) pursuant to § 4S(b) of the Texas Probate Code. See Jones v. 
State,5 S.W.2d 973, 975 (Tex. 1975). (Widow's now separate property interest in each such asset is, pursuant to § 177 of the Texas Probate 
Code, subject only to administration by the decedent's personal representative). 
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(ii) The Bank [incorrectly] asserts it has the "right" to "manage" as part of the 

administration, both halves of her Homestead. That is, the right to manage 

both: (i) Plaintiff s now separate property one-half of her Homestead 

(formerly Plaintiffs community property one-half interest in the house, 

which community property one-half became her then-separate property 

instantly at the moment of Decedent's death6
), and, (ii) the other half of the 

house that is part of the assets of the Estate of Decedent ("Estate") which is 

burdened with the Constitutional homestead interest (see also, footnotes 

"11," "23," and "25" infra). 

Based on those basic mis-assertions of law and mis-perceptions of its alleged "rights," the 

Bimk's Counterclaim seeks to declare that the Bank is: 

(i) Entitled/obligated to manage both halves of the house that has been 

continuously used and occupied by Plaintiff as her Constitutional homestead 

since her husband's death; 

(ii) Entitled/obligated to determine the value of the Stepchildren's one-half fee 

interest in the house - in which the Stepchildren became instantly vested at 

and through intestacy7; 

(iii) Entitled/obligated to effect a partition: (i) involving the Stepchildren's one-

half interest in the Homestead as one side of the non-prorata partition; and, 

6 28 Texas Jur 3d, Decedent's Estates. Sections 72 and 75 

7 While not readily apparent from the Bank's Counterclaim, the Bank: and the Stepchildren have made their positions clear that the Bank seeks to 
detennine the value of the Decedent's interest in her Homestead (i.e .• the Estate's interest which the Stepchildren inherit as of the moment of 
death) without regard to the Surviving Spouse's Constitutional homestead interest burden thereupon, and then use that .Y!!lY& in the partition of 
aggregated property (including the burdened Homestead value). so that the PlaintiffiWidow is wrongly deprived of the intrinsic economic value 
of her Constitutional homestead. . 
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(ii) involving other now separate property non-homestead assets of the 

Plaintiff/Widow as the other side of that partition. To effectuate this 

partition, the Bank would (initially) transfer to the Stepchildren, from 

Widow's now separate property assets (which are merely under 

administration for the purpose of paying obligations properly payable out of 

such property8) an amount equal in value to Decedent's Estate's one-half 

interest in her Homestead. 

(iv) Entitled/obligated (after distribution to the Stepchildren - over her protest -

of the Widow's now separate property) to then (secondly) complete the 

partition by conveying the Decedent's Estate's one half fee interest in 

Robledo (the homestead property) in fee simple to Plaintiff. Thus the Widow 

then would no longer have a Constitutional homestead right of use and 

occupancy in the house, she would instead have the same right of occupancy 

given to any 100% owner of any property. The Stepchildren would then no 

longer have their collective one-half interest in the house burdened by the 

Constitutional homestead right of exclusive occupancy of the 

Plaintiff/Surviving Spouse.9 

(v) Restated, the Bank asserts that it is entitled/obligated and has the authority to 

extort and force Plaintiff to: (i) purchase the Stepchildren's burdened interest 

8 See footnote «10", infra 

9 The Stepchildren have asserted previously this result for Plaintiff is "better than" a mere homestead right in/against the Estate's one~half of the 
house. That would be correct - were it given Plaintifffor free. But here ~ to the Constitution, and instead per the Bank's Counterclaim 
Defendants collectively want to force Plaintiff involuntarily to pay for her Homestead by accepting a forced partition of other of her now: 
separate property assets. 
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in her houselHomestead; and then, (ii) force Plaintiff to receive fee simple 

title to the whole house. The Bank's declaration would make the Texas 

Constitution's homestead right of use and occupancy "unnecessary" (thus 

utterly defeating that Constitutional right) and strip Mrs. Hopper of her other 

now-separate property (which the Bank holds for administration pnrposes 

only and which shonld be transferred to her if not needed for debts 10). 

In contrast to the Bank's misgnided approach, the Constitution, Article 16 guarantees as 

follows: 

Texas Constitution 

Article 16, Section 52 

DESCENT AND DISTRIBUTION OF HOMESTEAD; 

RESTRICTIONS ON PARTITION. 

On the death of the husband or wife, or both, the homestead shall descend and 
vest in like manner as other real property of the deceased, and shall be governed 
by the same laws of descent and distribution, but it shall not be partitioned 
among the heirs of the deceasedll during the lifetime of the surviving husband 

10 "The purpose of authorizing the decedent's personal representative to administer the Section 177(b) {now Section 177) Property is to 
provide a mechanism for the unified payment of creditor's claims enforceable against sucb property. Compare Code § 177(b) and Code 
§ 156 with Code § 385. The purpose is not to provide a vehicle for joint management or investment of the surviving spouse's property 
along with that of the decedent's estate in the absence of creditor concerns. As noted below, when this purpose has been accomplisbed, 
administration of the surviving spouse's property under Section 177(b) should be promptly terminated ••• ". [emphasis added) Probate 
Dispositions ~ Community Administration, Hopwood and Patterson, 2003 Annual Advanced Estate Planning and Probate Course, Article IV, 
PROBATE ADMINISTRATtON OF COMMUNITY PROPERTY, SECTION E. The Reverse Situation - Administration of the Survivor's 
Community Property By the Personal Representative of the Decedent's Estate, Paragraph 2. Purpose. 
Also see In re Estate oj Herring, 983 S.W.2d 61 (Tex. App. - Corpus Christie 1998, no pet.) (herein "Herring') and Texas Practice Guide 
Probate, Featherston, Gardner and Pacheco, 201, supra., § 3:27 

Ii This "underlined" and "bolded"language prohibits any actual division of interests in the homestead in "saleable fonn"; but allows the division 
and delivery of the Decedent's interest in the {now) Constitutional homestead to the proper owners of the underlying res (the property itself) 
via nonnal operation of the laws of descent and distribution, which path is unaffected and indeed it is commanded it "shall" proceed. Thus. at 
the moment of death here, the Surviving Spouse was vested in her (fonner) one-half community property interest in the property as her separate 
~ (from the instant of death) with the Stepchildren being collectively vested in undivided ownership in and of the other one-half of the 
property. Anderson v. Anderson. 535 S.W.2d 943 (Tex.Civ.App. - Waco 1976, no writ). However, the Stepchildren's one-halftberein was 
collectively burdened with a Constitutional homestead right in favor of the Surviving Spouse over the entire property ~ which property is now ber 
Constitutional homestead beginning at the moment ofDecedenCs death. See also 28 TexJur 3d Decedents Estate §§ 72, 73. 
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or wife, or so long as the survivor may elect to use or occupy the same as a 
homestead, or so long as the guardian of the minor children of the deceased may 
be permitted, under the order of the proper court having the jurisdiction, to use 
and occupy the same. 

["Bold" and "underlined" emphasis added] 

The Bank's attack upon Mrs. Hopper's quiet enjoyment of her Homestead, which schema 

the Bank seeks to validate by requesting the Court declare and affIrm (per its Counterclaim) the 

Bank's authority to do this, is wholly without precedent and indeed is contrary to the Texas 

Constitution, the Texas Probate Code, and common sense. The Bank's proposal, which the 

Stepchildren have whole-heartedly endorsed, amounts to Plaintiff being forced, without her 

consent, to buyout the Stepchildren's one-half interest in the house that is Constitutionally 

burdened with Mrs. Hopper's homestead rights. The Bank seeks to accomplish this untoward 

result by forcing a "trade" of value existing in other now separate property of Plaintiff, which 

was originally subject to administration by the Bank pursuant to § 177 of the Texas Probate 

Code, but most of which has already been released from administration by the Bank and 

transferred to the Plaintiff, free of administration. For this "forced trade" (including assets no 

longer under administration) Plaintiff is "given" ownership of the fee in the entire house, and 

therefore thus no longer "needs" or benefIts from the right of use and occupancy in her 

Homestead guaranteed by the Texas Constitution. 

Plaintiff's goal in requesting this MSJ be granted is to have this Honorable Court declare 

and affIrm she is to retain her Constitutional homestead right of free and absolute exclusive 

occupancy and her now separate (other) property, without further interference or threat by the 
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Bank or the other Defendants. Plaintiff has not and does not consent to the use of her other now 

separate property to purchase the Stepchildren's one-half interest in her Homestead. In short, 

Plaintiff stands on her rights under the Texas Constitution and opposes this forced and unwanted 

and unwarranted non-prorata partition of her Homestead and her now separate property assets. 

To give a concrete example of the practical effect of Defendant Bank'slDefendant 

Stepchildren's position, if adopted as Texas law - and why it is wrong - the following provides a 

proper perspective. 

[Illustrative Example(s) as to Bank's Position:] 

Assume an estate worth $400,000 in total - nothing else at all (and no debt). The estate 

has two assets: (i) a community property residence worth $200,000, and (ii) community property 

savings account of $200,000 cash. 

Result Argued by Bank and Stepchildren (Legally Incorrect Result) 

According to the Bank and Stepchildren, after the Bank's "administering" the Estate and 

forcing a non-prorata partition, the widow in this example would only receive, if she claims her 

Homestead interest in the house, 100% fee ownership in the house, with no need of a 

Constitutional homestead right of occupancy therein, sinc.e she would then own the whole fee 

(both halves worth $200,000). Further she would receive no part of what was their community 

owned (prior to death) savings account. According to the Bank and Stepchildren, ALL of what 

was the community savings account would be partitioned to the Stepchildren ($200,000), leaving 

the surviving spouse owning only all of the house (therefore not "needing" a Constitutional 
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homestead use/occupancy interest therein), and otherwise destitute, without a dime of other 

assets. 

Result Argued by Widow (Legally Correct Result) 

The correct result is that the widow in this example has, as her share of the former 

community property, 

(i) One half fee interest in the house (value $100,000), 

(ii) One half of the cash in the (formerly community) savings account ($100,000) 

which is delivered to her, and 

(iii) The homestead right to use and occupy the entire house as her homestead for 

the rest of her life - without any payment to the Stepchildren whatsoever for 

such use and occupancy - in exact accordance with the plain language and 

meaning of the Texas Constitution. 

As to the Stepchildren, they receive the Decedent's one half of the cash, and Decedent's 

one half fee interest in the house, subject to the Surviving Spouse's Constitutional homestead 

right of exclusive use and occupancy for her life without charge. 

Another bizarre and unacceptable illustrative outcome (i.e., completely legally incorrect) 

arises under the Bank's theory of the law, when there are no assets in an estate except for a house 

which is a (Constitutional) homestead. According to the effect of the Bank's "declaration of the 

law" as sought on such an underlying fact-pattern, a widow in that instance would be forced to 

sell the house or borrow money to pay the Stepchildren their $100,000 interest in the house. 

Such a result would obviously take away the widow's right of exclusive use and occupancy in 
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violation of the Constitution and Texas law by making her buy the property if she tries to occupy 

it as her Constitutional homestead. But, that's exactly what the Bank's position here, if adopted 

by this Honorable Court, would require. Note that Paragraph 22 of the Counterclaim seeks just 

that - to allow the Bank to take property from the PlaintifflWidow, even if it is no longer subject 

to administration, and force her to give back that property to the Bank so that it may impose this 

unwanted exchange. 

For a rule of law or requested construction of a rule to be proper, that rule/construction 

must provide an equal and just result across all applications. Here the Bank seeks a rule that 

would allow it complete and unfettered discretion, the application of which would result in 

unequal, unjust, and legally impermissible results, varying wildly depending upon underlying 

differences in the asset mix in any given estate. How would any administrator or a court make 

such a decision? Would it be required to decide whether the surviving spouse is rich enough that 

she should have to "buy" her homestead? Would a court base its decision upon whether there is 

animosity or familial love between the surviving spouse and the stepchildren? Whether the other 

assets of the surviving spouse were liquid or not, whether they were risky or not? Would it 

depend upon the ratio between the value of the homestead and the value of the widow's or 

stepchildren's other assets? All of this is nonsense. Here, the Surviving Spouse is entitled to her 

Constitutional homestead right of use and occupancy - for free - and no subjective determination 

need be, nor is allowed to be, undertaken by any administrator. 

Based on the above examples, it is evident why the relief sought by the Bank's 

Counterclaim in regard to Plaintiff and her rights in and to her Homestead violates the Texas 

Constitution and Probate Code, and generally should be Denied. Conversely summary judgment 
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should be Granted Plaintiff in regard thereto for all the referenced Declaratory relief requested in 

Plaintiff's prior-filed Petition. Plaintiff notes the relief sought by Defendant Bank is essentially 

a mirror-image (i.e., the opposite) of the declaratory relief regarding this same subject matter 

(i.e., her Homestead) set out in the Petition.12 Thus, Plaintiff seeks summary judgment in her 

favor on all these declarations and competing positions (obverse sides of the same coin) 

inasmuch as these matters - given the facts are uncontested - are but questions of law for this 

Honorable Court to determine. Each and every issue regarding Plaintiffs Homestead should be 

determined and granted in Plaintiff s favor. 

Section I 

SUMMARY JUDGMENT EVIDENCE 

[All Facts Below are Uncontested and Incontestable) 

Part A 

Plaintiff herein presents a traditional motion for summary judgment under Tex.R.Civ.P. 

166a. Plaintiff hereby gives notice, pursuant to Tex.R.Civ.P. 166a(d), and other applicable law, 

that it is using and relying upon the following evidence in support of this MSJ, and hereby 

incorporates the following as if fully set forth herein: 

Exhibit "A": Affidavit of the PlaintifflWidow and Surviving Spouse Jo N. Hopper 

("Hopper Affidavit"), Plaintiff verifies: (a) she is the widow of Max D. Hopper, (b) her house 

address and the legal description of the house!Homestead, (c) the house was purchased before 

Decedent's death and was community property because they purchased the house with 

\2 The Homestead issues and the pertinent declaratory relief sought in the Plaintiff'S Petition are to be found within «m. Count 1-
DECLARATORY JUDGMENT", subparagraphs "B", "C. I - C.4", "C.6", "C.8", "C.II", and "C.13" tbereo( 
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community property, (d) the house was her tax homestead with her late husband and is now 

exclusively used and occupied as her Homestead and has been, without exception since his 

death, (e) she has not requested from the Court any non-prorata partition(s) of (fonneriy) 

community, now-separate property between herself as Surviving Spouse and the Decedent's 

Estate as set out in § 385 of the Texas Probate Code, nor any partition of her Homestead 

property, nor has she consented to same in favor of the Bank or Stepchildren, and (f) she is not in 

agreement with purchasing the Stepchildren's underlying fee interest in the house which is her 

Homestead. 

So far as Plaintiff is aware, each fact referenced therein is wholly uncontested and legally 

incontestable by all parties. 

Further attached as Exhibit "B" hereto is the Affidavit of attorney Michael L. Graham 

("Graham Affidavit") and attached thereto is a true copy of an October 26, 2011 Memorandum 

from the Bank's attorney, Thomas H. Cantrill ("Cantrill"), which Memorandum by Cantrill is 

quoted herein. 

Plaintiff asserts that no discovery whatsoever is necessary in regard to this MSJ, 

notwithstanding it being a traditional MSJ, in that all these facts are without contest and are 

effectively incapable of opposition by any party in this cause either because they are already 

admitted by the other parties, or are self-evident on their face. 

PartB. 

Background/General Statement ofthe Nature of the Case 

The basic facts herein are set forth in the first paragraph of the Preamble hereof, and 

reference is made thereto. 
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Controversy came calling in the form of disagreements over her Homestead on Robledo. 

In simplest terms, the Stepchildren who inherited their father's one-half interest in the 

house/(now) Homestead, do not want to retain that burdened fee ownership but instead want 

Mrs. Hopper to purchase their fee interest. The Bank! Administrator does not contest that the 

Stepchildren's one half of the house is subject to the Plaintiffs Constitutional homestead. 

Therefore, to avoid the inconvenience of owning an interest in property subject to the Plaintiffs 

Constitutional homestead rights to use and occupancy, they seek to force the Plaintiff to 

unwillingly buy the entire fee interest owned by the Stepchildren, demanding that the 

Bank! Administrator give them other property belonging to the Plaintiff equal to the full value of 

their father's one half interest in the Homestead, without regard to the Widow's rights of use and 

occupancy therein. 

Thus, the Stepchildren and the Bank, now acting in concert (as evidenced by the contents 

of the Counterclaim as filed) assert that the Bank can force Widow (through an aggregation of 

the house and its value with other now separate property interests of the Widow13) to 

purchase/buy the Stepchildren's underlying and vested one-half fee interest in her Homestead. 

Their Aggregation Theory ignores that the Widow and the Stepchildren are already 

cotenants (owners of undivided interests) in each and every asset formerly owned by Decedent 

and Plaintiff as community property. Instead, under the Bank's Aggregation Theory, all former 

community property, both halves thereof, are treated as if no one owns them yet, and would go 

into a big "grab-bag" into which the Bank would reach in and give assets to first one and then the 

13 Including all property of the Plaintiff, whether or not presently under administration - this approach being hereinafter referenced as the Bank"s 
«Aggregation Theory," 
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other of Plaintiff and Stepchildren. This faulty approach ignores the legal reality/fact that each 

of those assets is already owned in undivided interests by the Plaintiff and the Stepchildren since 

the moment of Mr. Hopper's death, pursuant to Texas Probate Code § 45(b). 

The Bank says, and has pled herein, that it has the authority, through a "partition" to (i) 

first transfer (over the objection of the Widow) the Stepchildren's fee interest14 in her Homestead 

to the Widow, and (ii) then transfer (over the objection of the Widow) equivalent cash or other 

property belonging to the Plaintiffi'Widow15 to the Stepchildren in trade/exchange. By this 

schema, the Widow "buys" the entire one-half of the house she did not own separately at 

Decedent's death, eliminating the "need" for the Constitutional homestead and the "burden" on 

the Stepchildren of owing a vested but unusable16 half-interest in her Homestead that is also 

effectively unsaleable during the Widow's remaining life. 17 This impermissible, forced non-

prorata partition of property involving her Homestead is exactly what the Bank requests via the 

Counterclaim. 

14 That is now, as of the moment of death. the Stepchildren are colle<:tively vested in the Decedent's fonner one-half community property interest 
in the house. Anderson, supra; 28 TexJur 3d Decedents Estate § 72 

IS Widow retained her one-half interest in the house pursuant to Texas Probate Code § 45(b). Also see 28 TexJur 3d Decedents Estate § 72; Texas 
Practice Guide Probate, Featherston. Gardner and Pacheco, 2011. See Volume I, VII. §3:7 

16 Only the surviving spouse can "use" the homestead, per the Constitution. 

17 Under Defendants' dream theory, Plaintiff is forced to purchase the entire ownership of the house, and thus the need for a protected 
Constitutional ?omcstead "e~apora!es:' - th~ homestead right becomes sup~rfluous - be:GUse - ~hy would the Widow need a right to occupy a 
Ho~~tead which she owns m. fee 10 Its entlrety? Defendants want both Sides of the com. For illustrative example, if Robledo had been 100% 
PlalD~ff's separate proPertr pnor to her h~b~d's ~eath, Robledo would.nQ!: even ~ be part of this administration, and Plaintiff could rurt 
conceIvably have been entttled to a Constitutional nght of use and occupancy therein, as she would be entitled to use and occupancy because she 
would have always been the sole owner. Here, Defendants want Plaintiff to purchase the 100% ownership. 
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But the Widow does not want to "own" (by purchase) the Stepchildren's interest in her 

Homesteadl8
, and certainly does not want to be forced to purchase that other half fee interest she 

does not currently own - just to enjoy quietly her Homestead for the rest of her life as the 

Constitution mandates. 

By the sleight of hand of aggregating the Homestead value (via the Bank's Aggregation 

Theory) with the Widow's other now separate property, whether or not under administration, 19 

the Bank (with the Stepchildren's blessing and approval) strips away Plaintiff's valuable 

Constitutional property right/interests without her consent. Rather than going through the front 

door and admitting it is violating the Texas Constitution, the Bank has tried a back-door 

approach to exactly the same end. This end is impermissible. 

Of course, all Defendants collectively deny that they seek to defeat or in any way impair 

the Widow's Constitutional homestead right. In fact, they condescend to the Widow that she 

should be "glad" at their approach, because the effect - they claim - of their approach, is that 

they are "giving" her 100% ownership in her Homestead. This is claimed by them to be "better 

than" a mere (Constitutional) homestead. Such sweet reason. But of course, they are not giving 

the Widow 100% ownership in her Homestead or anything else. They want Plaintiff to pay the 

Stepchildren for it.2o This approach would make the Homestead rights guaranteed her under the 

Constitution and the Texas Probate Code irrelevant and an expensive joke. 21 

18 She's happy to own half the real propertylbouse and use the other half for her life for m - without acquisition cost -- just as the Constitution 
guarantees, Widow desires her constitutionally guaranteed "occupancy homestead right" rather than the Bank's newly minted "fully purchased 
occupancy right." 

19 Note that the Bank's declaratory requests include a request [Counterclaim, paras. 22, 23] that the Bank take back into the administration the 
Widow's now separate property which the Bank already decided was not necessary for administration (payment of debts) and transferred 
possession thereof to the Widow, free of the administration. This is all part of the wrong-headed "Aggregation Theory". 

20 While the entire plan of the Bank and Stepchildren is prohibited, it is easy to see why the Stepchildren want this plan enacted so badly. Under 
their plan, they seek 100% of the value of their share, unreduced by the Widow's right of use and occupancy - for life. 
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Finally, the Bank in its fiduciary capacity and in its corporate capacity filed its 

Counterclaim admitting that (i) the Homestead is community property, (ii) the Widow possesses 

a homestead occupancy right to the entire property, and (iii) the Widow owns a one-half interest 

in her Homestead by virtue of what was her community interest therein prior to Decedent's death 

(see paragraph 14 of Bank's Counterclaim). 22 

Section II. 

PLAINTIFF'S LEGAL ARGUMENTS AND AUTHORITIES 

Part A. 

Legal Standards Applicable 

A motion for summary judgment and its supporting evidence must show that there is no 

genuine issue as to a material fact and that the movant is entitled to judgment as a matter of law. 

Tex.R.Civ.P. 166a(c); Lear Siegler Inc. V. Perez, 819 S.W.2d 470,471 (Tex. 1991). A matter is 

"conclusively established" for summary judgment purposes if reasonable minds cannot differ 

regarding the conclusion to be drawn from the evidence. Zep Mfg. Co. V. Harthcock, 824 

S.W.2d 654, 657-58 (Tex. App. - Dallas 1992, no writ). Summary judgment for the Plaintiff 

(here, Plaintiff7movant) is proper when a Plaintiff negates at least one element of each of the 

opposing parties' theories of recovery. Science Spectrum, Inc. v. Martinez, 941 S.W.2d 910,991 

(Tex. 1997). Here Plaintiff meets that standard. 

21 The joke of course is that the Widow, under the schema of the Bank and the Stepchildren, would have no greater rights to occupancy of the 
house than anyone else in the world. For anyone can "buy" a house for its full fair market value and then have a right to its use and occupancy. 
Query: if the Widow must "buy" the Estate's fee interest if she wishes to occupy it as her Homestead, what "rights" does she have at all? 
Apparently none. 

22 Actually. the Bank consistently. and incorrectly, maintains that the PlaintifflWidow still owns a community one~ha1f interest in her Homestead. 
There can be no "community property" after the death of one of the spouses. Instead, pursuant to § 45 TPC, one-half thereof is retained by the 
Widow (but it is her now separate property, not community property) and one-batf thereof passes as provided in § 45 to the Decedent's heirs in 
this case, the Stepchildren. • 
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Part B. 

PlaintifPs Argument 

Summary - PlaintifPs Position Mandates Summary Jndgment 
For Plaintiff on All Points 

In each of the points in Subpart "A" below, Plaintiff demonstrates that one or more 

elements of the relief sought within each declaration by Defendant Bank are in opposition to law 

and thus summary judgment should be granted. On each of Plaintiff's points in Subpart B 

below, all elements of proof necessary (along with the uncontested facts), and applicable law, 

affinnatively mandate summary judgment for Plaintiff. 

SubpartA. 

Defendant Bank's Requested Declarations Must Each Be Denied 

Plaintiff moves for summary judgment on the pertinent portions of the Bank's "Cause of 

Action: Declaratory Relief Regarding Distribution of Undivided Interests" set out below 

beginning at page "8" of the Counterclaim, as follows: 

1. 

The Bank states and seeks declaration that: 

First, the Administrator seeks a declaration of its right to distribute the Robledo Property 
in undivided interests, subject to the Homestead Right and the existing mortgage indebtedness, 
because such a distribution does not constitute a "partition" prohibited by section 284 of the 
Code. [Counterclaim - para. 20, at p. 8.] 

Plaintiff refutes this position and requests summary judgment thereon in Plaintiff's favor 

for the reasons below. 

While at first blush this request may seem innocuous, upon careful study of what is 

requested, the property with respect to which it is requested, and the specific provisions of the 
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Texas Constitution and the Texas Probate Code, it becomes evident that the Bank's request is 

inappropriate and should be denied. 

In Paragraphs "18" through "24" of the Counterclaim, the Bank seeks a declaratory 

judgment concerning the Administrator's various claimed "rights" over the Plaintiffs now 

separate property.23 Of course the Bank has no "rights" at all in this matter: at best it may have 

some alleged authority, but that is al1.24 Further, each of the "rights" claimed by the Bank exceed 

or incorrectly state the grant and extent of authority actually given to the Bank under its legal 

powers of "administration" over the PlaintifflWidow's now separate property which is (or was) 

subject to administration pursuant to § 177 TPC. These improperly claimed rights are analyzed 

below, as follows: 

a. Under Paragraph 18 of the Counterclaim, the Bank seeks a declaration that it can 

distribute undivided interests in community property25 and separate property in 

accordance with intestate shares. 

23 Jones v. State, 5 S.W.2d 973. 97S(Tex. 1975) holding that wife's taking of her half of the community property estate was oot the taking by an 
heir. but as owner in her own separate right, after the dissolution [by death] of the marriage. See also 28 Texas Jur 3d, Decedent's Estates, 
Sections 72 and 75, to the effect that one half the community estate is immediately vested in the decedent's heirs, and the surviving spouse and 
children own the former community property as tenants in common. Also see Texas Practice Guide Probate, Featherston, Gardner and Pacheco, 
2011. See Volume I, VII. §3:27 On this point, Professor Featherston and the other authors certainly completely agree: "The authority of the 
personal represent41ive over the survivor's one half of the community properly in the representative's possession is limited to wh41 is 
necessary to satisfY the debts of the deceased spouse properly payable out of such community assets .,.". [emphasis added} 

24 Of course the Bank seeking its ''rights'' declared - when it has none - is exactly indicative oftbe Bank's whole mistaken perspective. The 
Bank is the fiduciarv~servant of the parties in this situation: not their master, 

25 Once again. the Bank incorrectly asserts that the property under administration belonging to the Widow is "community property," IT IS NOT, 
[see foo~?otes "II", "15:', "21~' and "~2". ~ and the misc~aract~rization of the property und~ a~inistration by the Bank as "community 
property con~ses a maJor POlOt. Thl~ confusIon seems to be Inten~onal by f:he Bank: to buttress Its Improper Aggregation Theory, disposed of 
supra, Each Item of property from whlch the Bank proposes to reqUIre the WIdow to pay for the Stepchildren's interest in her Homestead is the 
Widow's now separate property (after the death of Mr. Hopper). 

018-000257 
{00069692.DOC;2} 
PLAINTIFF JO N. HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT Page 21 37



1. While not immediately apparent, when the Counterclaim is considered in toto, 

this request for declaration has far-reaching implications which are contrary to 

law, in that: 

1. The Bank is not asking, when it distributes (releases or transfers) its right to 

possession at the end of the administration back to those who already owned 

the property prior to the administration, whether those persons will still hold 

that property in undivided interests. 

ii. Instead, the point being raised by the Bank (when taken in context of all of 

its declaratory requests in its Counterclaim) is whether it has discretion to 

create or not create undivided interests when it completes its administration 

(which discretion it asserts it has).26 

iii. In that context, this declaration invites a misstatement (and thus 

misapplication) of Texas law, which would declare that the Bank "owns" all 

of the property formerly held as community property at the time of death 

(including the non-homestead property retained by the Widow as her now 

separate property), and that it somehow has the power/authority and 

discretion to "distribute" and "create" undivided interests and/or non-prorata 

partitions, when and if it sees fit. This harks back to the Bank's 

Aggregation Theory. 

26 Anderson v. Anderson, 535 S.W.2d 943 (Tex.Civ.App. - Waco 1976, no writ) where there was no administration necessary for the surviving 
spouse and the children to own and be vested in undivided interests in the community property owned at death. The decedent's community one 
half immediately vested in his heirs at law. Also see § 37 of the Texas Probate Code which clearly provides that all interests of decedent's estate 
vest in the heirs at law, subject only to the payment of debts (administration). 
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iv. Instead, under proper application of Texas law as set forth below, those 

undivided interests were created as a result of the death of Decedent. 

Widow's interest therein is retained by her27
, and the heirs' respective 

interests therein are vested at the moment of death in the heirs (under the 

laws of descent and distribution). Together they are co-owners or tenants in 

common28 without regard to the administration or the actions of the Bank as 

Administrator. This would be true if no administrator was ever appointed at 

b. The powers of the Bank are quite limited, but even more, the analysis of its alleged 

"rights" (see infra. it has none) must begin with the fact that, prior to the 

administration ever being granted and letters of administration being issued, each 

asset (the property) was, the instant after death, owned one-half by the Widow and 

one-half by the heirs. In that regard: 

l. Section 45 TPC is entitled "Community Property" and is "on point" In §45(b), 

"On the intestate death oj one oj the spouses to a marriage ... one-half oJ the 

community estate is retained bv the surviving spouse, and the other halfpasses 

to the children or descendents oj the deceased spouse. [Note - there is no need 

for any administrator to advise this statutory result] 

27 Jones v. State, supra. 

28 Evans v. Covington 795 S.W.2d 806 (Tex.App. - Texarkana, 1990. no writ); also 28 TexJur 3d Decedents Estate §75. 

29 Plainly, a Title Company would recognize the Widow's and Stepchildren's co-ownership of the house, even were no probate to ever be filed ill 
ruJ.. Why? Because real property lawyers fully understand the passage of property at death, which is not dependent upon whether there is a need 
for administration. 
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2. Further, the Plaintiff would draw the Court's attention to the Texas 

Legislature's careful wording reflected in § 45 above. The Plaintiff s one-half 

is simply retained by her. It does not "pass" from the Decedent to her, nor does 

she "inherit" her one-half from the Decedent or the Decedent's Estate. 30 

3. In fact, the Plaintiff owned that one-half interest in each community asset as 

community property prior to her husband's death, and she retains that one-half 

interest (but as her separate property since she is no longer married) after 

Decedent's death. Conversely, the Decedent's one half passes in intestacy 1 
-

here to the Stepchildren. 

4. In this analysis of the statutory schema, it is important to note the difference in 

wording in § 45(b) between "retains" (applicable to the Widow's one-half 

interest) and "passes" (applicable to the Stepchildren's interest). This difference 

helps to explain why the Texas Probate Code is so careful to distinguish 

between actions such as a § 373 partition, that can be taken by an administrator 

only with respect to a decedent's estate (passing) and those actions that involve 

a widow's now separate property (retained) and therefore only to be instituted at 

the widow's request, such as a § 385 partition of both halves of the fonner 

community (which the Bank holds to manage as part of its administrative 

30 Jones v. State, supra. The widow's taking ofber one half ofthe community is not the taking by an heir. Sbe does not inherit such one half but 
she takes it as owner in her own separate right after the dissolution of the marriage. • 

31 Again per the laws of descent and distribution. See §37, Texas Probate Code. 
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function of paying obligations properly chargeable to that share of the fonner 

community). 

5. It is not the distribution by the Bank (or any request for distribution) that 

"creates" undivided interests, nor does the Bank have any discretion over 

whether these undivided interests are created. The undivided interests between 

the Widow and the Stepchildren were created as of the moment of death32
, and 

those exist with or without the grant of an administration or the actions of the 

Bank/Administrator, if there is one, at all. No declaration as sought by the Bank 

is necessary or appropriate, as a matter of law. 

c. Upon the qualification of the Bank, it had the authority to possess both such halves 

of what was fonnerly community property. But that mere right of possession, as to 

the one-half of fonner community property retained by the Plaintiff, is only for the 

simple and direct purposes of paying debts and obligations and making sure 

possession of the property is properly directed33 
- not for purposes of creating or 

changing "ownership" or inherent or Constitutionally guaranteed rights. During 

administration, although the Bank is granted certain rights under the Texas Probate 

32: Jones v. State, supra.; 28 TexJuf 3d Decedents Estate §§ 72, 73; Texas Practice Guide Probate, Featherston, Gardner and Pacheco, 201, supra., 
§§ 3: 1, and 3:7. See also footnotes "11", "IS" and "22'\ supra. 

33 In re Estate 0/ Herring, supra; Texas Practice Guide Probate, Featherston, Gardner and Pacheco, 201 L See Volume I, VII. §3:27 Probate 
Dispositions - Community Administration, supra. E. 2 and 7 Pp I 0 & 15. 
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Code, the underlying property is still owned in undivided interests by the Plaintiff 

and the Stepchildren.34 

d. As the Bank completes the administration (payment of properly allowable debts) and 

no longer needs the Widow's now separate property for administration pnrposes 

(e.g., payment of obligations properly payable from the Widow's now separate 

property), its right to possession for purposes of simple administration ends, and the 

Bank must merely transfer physical possession of that property to the Plaintiff.35 

But, the property has always belonged to (it was retained by) the Plaintiff since 

Decedent's death. And upon close of the administration, the Widow and the 

distributees are entitled to their respective one-half interests in each and every 

fonner community probate asset. 36 

e. Thus, it is not the Bank's action or discretion which causes Plaintiff and the 

Stepchildren to own undivided interests ill and to each item which was, at 

Decedent's death, community property. Instead, all this is the direct mandate of § § 

37 and 45(b) of the Texas Probate Code. The fact is that § 45 of the TPC makes the 

Surviving Spouse and the Stepchildren co-owners of what ~ community property, 

and particularly the fonnerly community house - now Plaintiff's Homestead -

34Anderson, supra;,Evans, supra; 28 TexJur 3d Decedents Estate § 75. 

35 Texas Practice Guide Probate, Featherston, Gardner and Pacheco, 201 L See Volume I, VIL §3:27 "'The authority of the personal 
representative over the survivor's one half of the community property in the representative's possession is limited to what is necessary to satisfY 
the debts of the deceased spouse properly payable out of such community assets ... ",27 Probate Dispositions - Community Administration, 
supra. E. 7, P 15. 

36 Texas Practice Guide, Featherston, Gardner and Pacheco, supra., Volume I, XIII. §3:76. 
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immediately upon death.37 This distinction assists in avoiding confusion when 

words/concepts such as "distribution" or "partition" are used. It is also important to 

note that while all partitions of property involve divisions, not all property divisions 

are partitions. For example, one can divide an even-numbered stack of dollar bills in 

kind and then distribute them, but not "partition" them. The same is true for an 

equal number shares of stock, etc. These are not partitions but rather divisions. 

f. As to the Homestead itself, the Bank is only given authority to do one thing, and that 

is to deliver/distribute the property to the Plaintiff [of course that did not take much 

effort on the instant facts, as the Widow has never left her Homestead - see Hopper 

Affidavit] : 

1. The Bank completely misrepresents its duty/obligation and authority with 

respect to the Homestead. As provided in the Texas Probate Code §§ 271(a)(l) 

and § 272( d), the Homestead must as an administrative matter be "delivered" to 

the Surviving Spouse (which is necessary unless she already has possession 

thereof - as in the instant case [Hopper Affidavit]). But the point is the same, 

the homestead is in the possession of the surviving spouse and therefore not 

subject to administration. The Texas Probate Code does not say "deliver the 

homestead in undivided interests to the surviving spouse and the decedent's 

heirs - because the Constitutional homestead is different than other assets and 

not subject to administration by the Bank. The Section states explicitly that: " 

37 Evans v. Covington, supra" TexJur 3d §72. Texas Practice Guide Probate, Featherston, et. al.. supra, §3:74, 
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(d) In all cases, the homestead shall be delivered to the surviving spouse, if 

there be one ... 38" Here there is one - the Plaintiff. 

2. Additionally Texas Probate Code § 284 prohibits the partition of the 

homestead.39 Further, Article 16 § 52 of the Constitution expressly prohibits 

any direct or indirect partition of the homestead. It is instructive to note that the 

Texas legislature uses the word "homestead" to mean the entire property, not 

just the use and occupancy of property, as a careful reading of §§ 283, 284 and 

285 of the Texas Probate Code demonstrates. 

3. These undivided interests, upon which the Bank is mistakenly fixated as if they 

are its "creatures" to move around at will, are not of the Administrator's making 

nor subjects of its discretion in administration. They were created as of the 

Decedent's death, existed long before an administration was granted, were 

"retained" by the Surviving Spouse and "passed" to the Stepchildren, all 

without need for any supplication to the Bank.4o 

J8 §272(d) Texas Probate Code. 

39 In citing § 284 of the Texas Probate Code, which prohibits the partition of the homestead among the heirs of the Decedent, Widow brings the 
following to the Court's attention. The situation presented here is the demand (in which the Declaratory Judgment seeks to enforce), that tbe 
Bank as Administrator can (i) partition both halves of what was the community estate, over the objection of the surviving spouse, (ii) then to 
allocate/convey both halves of the homestead property to the Widow. and (iii) forcibly take from the Widow £MIl [or other property] equal in 
value to the share of the Homestead property which it is forcing ber to take per the conveyance. This is not pennissible, both because (i) forcing 
the Widow to purchase the entire fee interest in the homestead property places her in the position that she has no need of the guaranteed 
homestead right of occupancy without payment therefore. Essentially, the Bank and Stepchildren give the Widow the same right as anyone else 
in the world would have ... "Buy the house in fee simple and you can live in itt and further (li) neither the Administrator nor the Court can 
involve the Wife's now separate property in a partition with the Decedent's heirs except upon the request Qfthe Widow 8385(a) Texas Probate 
~. 

40 In each of § §283, 284, and 285 of the Texas Probate Code, the Legislature uses the word "homestead" to mean the entire property over which 
the surviving spouse has an exclusive right of use and occupancy. § 284 provides that "the homestead shaU descend and vest ... t. Clearly the 
right of occupancy doesn't descend and vest, the property subject to use and occupancy does. § 285 provides that the homestead may be 
partitioned. for example, when the "sUlViving spouse"later dies. It iso't the right of use and occupancy that is partitioned when the "surviving 
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Accordingly, this Court should not grant the Bank's request for a declaration that it can 

distribute the Homestead in undivided interests and the Declaratory relief must be DENIED. 41 

2. 

The Bank states and seeks declaration that [the footnote "2" that is part of the Bank's 

Declaratory request is brought up into the main text below to prevent confusion with Plaintiffs 

own footnotes in this MSJj: 

Second, the Administrator seeks a declaration of its right to partition the entire Robledo 
Property (the real estate subject to the Homestead Right) to Mrs. Hopper in a section 380 
partition action as part of the settlement and division of the community estate without violating 
fiduciary obligations owed to any of the Defendants. 2 Assuming that the Robledo Property can 
be partitioned entirely to Mrs. Hopper, the Administrator also seeks a declaration of what value 
must be partitioned to Ms. Wassmer and Dr. Hopper in order to equalize the community 
property distributed. [Counterclaim - para. 21, p. 8, plus footnote "2",at page 8] 

Footnote 2 from Counterclaim 
Counsel for Ms. Wassmer and Dr. Hopper have contended that a distribution in undivided interests will impair 
the value of the portion of the Robledo ProperlY partitioned to them because their undivided interest in the 
Robledo Propertv will remain subject to Mrs. Hopper's Homestead Right during her lifetime. Counsel for Mrs. 
Hopper contend thai seeking a partition of this property to Mrs. Hopper may effectively destroy the value of her 
Homestead Right if equivalent value being partitioned to Ms. Wassmer and Dr. Hopper is determined without 
regard to impairment that would exist if the Robledo Property were to be distributed in undivided interests. 

[Emphasis added to demonstrate why the Stepchildren are so anxious to change the applicable Constitutional and 
statutory homestead provisions.] 

Plaintiff refutes Administrator's request for such a declaration and requests summary 

judgment thereon in favor of Plaintiff. 

a. Paragraph 21 of the Counterclaim takes the bizarre position that this Court should 

give Bank a declaration that: the Bank may institute a § 380 TPC partition with 

spouse" later dies, it is the property. And finally. § 284, in providing that the "homestead" may not be partitioned. is talking about the property in 
which the surviving spouse's rights afuse and occupancy previously existed. Yet the Bank insists upon this partition ofPlaintifi"s Homestead. 

41 §272(d), Texas Probate Code; Texas Constitution, Article 16, Section 52. 
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respect to the Widow's Homestead and also with respect to her now separate 

property. 

To even ask for this declaration, Bank has: 

1. Misstated § 380, and in fact all of §§ 373 - 382 of the Texas Probate Code, 

claiming those sections are applicable to the Widow's now separate property 

under administration pursuant to § 177 (and to the Widow's now separate 

property which is no longer under administration). This position by the Bank is 

incorrect, because: 

1. The Widow's now separate property is not part of the "estate" (a defined 

term in the Texas Probate Code). Texas Probate Code §§ 373 - 382 are 

expressly only applicable to the defined term, the "estate." 

ii. In fact, the term "estate" is statutorily defined in §3(1) ofthe Texas Probate 

Code which provides in material part: "Estate denotes the real and personal 

property of a decedent ... " The Bank has previously admitted in writing 

[through its counsel - see footnote "42" below] that there is no contra 

definition in the Texas Probate Code changing the definition of estate or the 

application of those sections to the instant facts.42 

This matter bas reached the Court as a result of the Bank's unwillingness to act upon what is simply a matter oflaw. Bank's Counsel, 
Mr. Thomas H. Cantril1 ("Cantrill"). by Memorandum dated October 26, 2011, addressed to Widow's cOlUlsel, Michael L. Graham, includes his 
following unqualified conclusions {see Exhibit "I" to the Graham Affidavit, which itself is attached as Exhibit "B" hereto1. 

• "The right to administer the survivor's interest in the community is founded upon Section 177 of the Probate Code .... That Section 
does not expand the definition of estate to include the community interest of the swvivor that is being administered by the lA." (p 2, 
CantriU's Memorandum of 10/26) 
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111. The word "estate" as used in the TPC, does not include the Widow's 

retained property. Otherwise, there would be no need for § 177. And under 

§ 177, the Widow's retained property does not become part of the "estate", 

rather it simply becomes subject to "administration" by the Banle That 

effectively meaus that physical possession of Plaintiff's property is turned 

over to her when it is no longer needed for the payment of obligations 

properly payable therefrom.43 

iv. § 373(a) (the section upon which the Bank must rely to apply § 380) is quite 

precise. It provides that "executor or administrator, and heirs, devisees and 

legatees, may request the partition and distribution of the 'estate "'. 

Further: 

a. Note that the surviving spouse is not among those given the right to 

request partition under § 373. Why? Because her now separate property 

• "Section 373(a) does state that the personal representative may seek partition of the "estate'" and the tcon estate does not include the 
surviving spouse's community property" (p 4, Cantrill's Memorandum of 10/26). 

• "The Probate Code does define the term "estate" in Section 3(1) and that definition does refer to the real and personal property of the 
decedent." (p 2, CantrilJ's Memorandum of 10/26) 

• "It [the definition of "estate", Section 3(I)J makes no mention of the community one half of the surviving spouse." (p 2, Cantlill's 
Memorandum of 10/26) 

• "Section 380, which addresses the partition of property that is capable of division, again refers to the estate, and the commissioners 
charged with making the partition are directed to distribute the partitioned property to the distributees. Section 3(j) defines the tenn 
"distributee" to mean a person entitled to the estate of the decedent ... under the statutes of descent and distribution. and as previously 
stated, the tenn "estate" does not include the survivor's share of the community." (p 4, Cantrill's Memorandum of 10/26) 

• '''The interest of the survivor is hers, and her interest in that property does not vest in her as an heir under Section 37 because it was her 
property both before and after Max Hopper died." (p 2, CantriU's Memorandum of 10/26) 

43 See Texas Practice Guide Probate. Featherston, Gardner and Pacheco, supra, XUI. §§ 3:74. 3:76. 
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is not subject to partition under these sections. Therefore the surviving 

spouse is not given a right to ask for partition thereunder, even though her 

now separate property is subject to "administration" (further showing that 

the concept of "administration" does not here include power to partition). 

She does not need such a right. She already is vested as to the property; 

b. These sections (§§ 373 - 382) can only become applicable to the 

surviving spouse's property IE. under § 385(a), the surviving spouse 

affirmatively applies to the Court in writing for a partition of such 

community property (referring to community property owned by husband 

and wife at death).44 Here Plaintiff has not done so. See Hopper 

Affidavit, Exhibit "A" hereto; 

c. While it primarily addresses the surviving spouse removing her now 

separate property from administration, § 385 is the only way the Court 

obtains the power to partition both halves of the property [but not the 

Constitutional homestead] which was community property at death. The 

Surviving Spouse must consent. Unless the Surviving Spouse makes a 

44 §1062 of Texas Practice Series. Probate and Decedent's Estates, Woodward and Smith, West Publishing Company. 1971, carefully notes this 
distinction. While discussing that § 385 is used primarily by the surviving spouse to withdraw her properties from administration, it goes on to 
say: "This proceeding {§ 385 TPC] should be distinguishedjrom the application/or partition and distribution of the decedent's share oflhe 
community estate that is governed by the general provisions pertaining 10 that proceeding. " 
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written application to the Court in writing asking for such a partition, the 

Court has no power to do SO;45 

d. See § 385(a) that the application can only be made by the surviving 

spouse; 

e. It is the last sentence of § 385(b) which makes §§ 373 - 382 applicable to 

both halves of what was community property, rather than only to the 

decedent's estate, and § 385(b) is only applicable if the surviving spouse 

files a written application with the Court asking for such a partition under 

§ 385(a); and 

f. In the matter at hand, Plaintiff as Surviving Spouse has NOT filed a 

§ 385(a) written application for partition of the Homestead or any other 

property [see Hopper Affidavit], and the Surviving Spouse has 

consistently opposed any attempt on the part of the Bank to effect such a 

partition. 

For all these reasons the Bank's request for the above Declarations should be Denied as a matter 

of law and summary judgment should be granted Plaintiff thereon. 46 

45 Texas Practice Guide Probate, Featherston, Gardner and Pacheco, supra, XIII. §§ 3:77.3:78. In these sections, the authors note that while a 
non-prorata division of what was community property may be had upon agreement of the surviving spouse and the heirs, it also notes that "Even 
if the will purports to enable the executor to make a non-pro rata division of the community, the surviving spouse's agreement is still required." 
[emphasis added] 

46 Additionally. Hudgins v. Sansom, 72 Tex. 229, 10 S. W. 104 (1888) ("Hudgins") and Meyers v. Riley, 162 S.W. 955 (Tex.App. -Austin 1913, 
no writ) each support the Widow's position herein. These cases, while involving different facts than the case at hand, clarify that in any 
authorized partition (authorized by statute if only involving the decedentis estate. or by consent by the Surviving Spouse where 
community property is inyolved) involving the Constitutional homestead. her Homestead may not be part of any partition or be disposed 
of in any manner that takes away the right conferred to occupy it. Here, forcing the Widow to buy the Stepchildren's fee interest in her 
Homestead using funds which were not inherited, but which have always been hers, utterly defeats - or at a minimum - takes away. lessens. 
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3. 

The Bank states and seeks declaration that: 

Third, in the event the Administrator elects to pursue a partition action that awards all of 
the Robledo Property to Mrs. Hopper, and if there is insufficient property of Mrs. Hopper that 
remains subject to the administration of the Administrator to equalize the value of the 
Decedent's interest in the Robledo Property partitioned to Mrs. Hopper, the Administrator seeks 
a declaration of its right to require return of community property previously distributed to Mrs. 
Hopper in order to offiet the value of the Robledo Property being partitioned to her. 
[Counterclaim - para. 22, at p. 9]. 

Plaintiff refutes this position and requests it be Denied and summary judgment be granted her 

thereon. Plaintiff would show: 

a. In Paragraph 22 of the Counterclaim, amazingly, the Bank here again wrongly asks 

for the "right" to take property from Plaintiff which is not even subject to 

administration to accomplish its outlandish demand to partition Plaintiff's 

Homestead. Again, the Bank's authority is the only question; it has no "rights," 

1. Even if the Bank had the power to partition both halves of the former 

community, including Plaintiffs Homestead, which it does not, it could only 

partition property still in its actual possession. 

2. Once released to the Surviving Spouse, there IS no provision of the Texas 

Probate Code allowing a Bank to retake property which it has already released 

from administration for such a purpose. 

and has a chilling effect upon the Homestead right to occupancy. It is hardly a "right of occupancy" if the Widow has to buy the house. 
Requiring that the Widow buy the house is the equivalent of the Estate charging a fee for the Widow to occupy her Homestead. 
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3. The Bank already decided that it did not need any material amount of the 

Surviving Spouse's now separate property for administration purposes of the 

payment of debts, and it transferred possession of that "excess" property back to 

its owner, the Plaintiff.47 Now the Bank wants a declaration it can retake 

property, not for administration (the only basis for possession by the Bank to 

begin with 48), but solely to effectuate a Constitutionally infirm and 

impermissible partition. There is no authority for the Bank's request, and thus 

no basis for the Court to grant such a request. 49 

b. It is also important to note that these claims completely undermine the 

PlaintifflWidow's Homestead right to use and occupancy and are thus impermissible 

on that basis as well in that: 

1. In Hudgins, cited above, and its progeny, it is clear that while some actions can 

be taken with respect to the "remainder" interest in the estate's interest in 

Plaintiffs Homestead (to be possessory only when the homestead is terminated), 

Hudgins and the other cases are clear that no action can be taken which takes 

away this Constitutional homestead right of use and occupancy. 

2. Without question, if to exercise her right to use and occupancy of her 

Homestead, Plaintiffs other property can be taken away, and can even be pulled 

47 Over $10000 OOO,QO worth. Certainly this was not accidental- experience shows no one delivers $10 million in property over to anyone, 
even the legal owner, without a bit of thought 

48 §177 of the Texas Probate Code 

49 This oveHhe-top assertion of its alleged "rights" is purely to effectuate a Constitutionally impennissible partition, which the Bank now frets it 
can't accomplish without more of the Widow's own other property already in her sole possession. 
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back into the administration long after it has been distributed to her as claimed 

by the Bank, and used by someone else to buy for her something she doesn't 

want and doesn't need (she already has use and occupancy) that alone is 

forbidden. The Bank's plan is Constitutionally and legally impermissible. The 

Bank's Declaratory request should be Denied and Summary Judgment granted 

Plaintiff. 

4. 

The Bank states and seeks declaration that: 

Fourth, the Administrator seeks a declaration of its right to sell the Robledo Property 
subject to Mrs. Hopper's Homestead Right. In this event, the Administrator also seeks a 
declaration of its right to deliver foll title to the purchaser, subject to the Homestead Right, 
without Mrs. Hopper's consent or signature on the deed of purchase, if refosed. [Counterclaim -
para. 23, at p. 9J 

Plaintiff refutes this position and requests it be Denied and Summary Judgment be granted 

Plaintiff thereon. 

Plaintiffwould show: 

a. In Paragraph 23 of the Counterclaim, the Bank, apparently emboldened by its 

unwarranted assumption of supreme power as set forth in its earlier declaratory 

requests, now tries to ride the wave to shore and asks this Court for a declaration that 

it can sell the Homestead, "subject to" the Surviving Spouse's Constitutional 

homestead interest. 50 

sa The fact such an interest is wholly unsaleab/e in the real world, apparently gives the Bank no pause whatsoever in 
making this additionally wholly bizarre and Constitutionally infinn request. 
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1. This Declaration seeks not just to sell the Estate's (i.e., Stepchildren's) interest in 

the house; rather, the Bank wishes to be able to sell, apparently without regard 

to whether there are debts, the one-half of her Homestead already owned in fee 

simple by the Widow. 

2. Once again, Bank ignores its absolute duty under § 272( d) to in all events tum 

her Homestead over to the Widow, i.e., deliver it as the law requires.51 The 

Bank seeks the naked unsupported right to sell the Widow's and the 

Stepchildren's interest in Plaintiffs Homestead, when the houselHomestead is 

not even subject to administration. 

3. The Bank carefully avoids stating any purpose for its request for authority to sell, 

and it appears that this request may have been included solely for the enormous 

intimidation factor of having one of the world's largest banks ask the Court for 

the unqualified authority, without setting forth any circumstances or necessity, to 

sell a widow's home and homestead. This extortionate request was plainly 

crafted for the purpose of instilling fear in the Widow's mind. The Court should 

not allow such a sword to be brandished, in utter breach of the Bank's fiduciary 

duty to Plaintiff. 

4. The power of administration, which is the only power the Bank has over any of 

the Widow's one half of the former community property, encompasses a power 

5l §§271 and 272, Texas Probate Code. 
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to sell only when there is a necessity to pay debts and administration expenses 52. 

But here the Bank does not ask this question as to just any property or even any 

other property; it specifically asks the Court declare it can sell, Plaintiffs 

Homestead to a third party (including the one-half already owned in fee by the 

Widow), subject to the PlaintifflWidow's homestead rights. The Bank again 

ignores the mandate it is given under § 271(a)(I) and § 272(d) TPC that "(d) In 

all cases, the homestead shall be delivered to the surviving spouse, if there be 

" one .... 

SubpartB. 

All of Plaintiff's Declarations Should Be Granted 

Plaintiff also moves for summary judgment on its "Count 1 - Declaratory Judgment" -

see Petition, as to those matters begiuning at page 31, as follows: 

1. Plaintiff states and seeks declaration: 

That the residence of Decedent Max: Hopper and Jo Hopper ("Surviving Spouse"), 
located at 9 Robledo Drive, Dallas, Texas, was the community property of Decedent and 
Surviving Spouse prior to Decedent's death. [Petition, para. "C.l ", at p. 31] 

a. This is a mixed question of fact and law that Plaintiff asserts is uncontested and 

should be GRANTED to Plaintiff. 

2. Plaintiff states and seeks declaration: 

That immediately upon Decedent's death, Surviving Spouse retained and was fully vested 
in the fee simple title to her undivided one-half of the Residence, and Decedent's undivided one-

52 §333, 334, and 340, Texas Probate Code. 
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halfthereofpassed to his Stepchildren, Defendants Stephen and Laura. [Petition, para. "C.2", 
atp.31J 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 37 and 45(b). This 

declaration should be GRANTED to Plaintiff. 

b. See also Argument and Authorities in Section II, Part B, Subpart "A. 1 " above, 

incorporated by reference herein. 

3. Plaintiff states and seeks declaration: 

That since the Residence was their community homestead, and since Surviving spouse 
has elected to maintain the Residence as her Homestead, Surviving Spouse has the exclusive 
right of use and possession thereof, and the Defendant Stepchildren's interest therein is subject 
to her exclusive right of use and possession. [Petition, para "C.3" at p. 31J 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 283 and 284 and this 

declaration should be GRANTED to Plaintiff. 

4. Plaintiff states and seeks declaration: 

That the Homestead is not subject to administration, and no party may be granted a 
partition of the Homestead against Plaintiff, as long as she maintains it as her Homestead. 
[Petition, para. "C.4", at p. 31] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 284 and this 

declaration should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

5. Plaintiff states and seeks declaration: 
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That the Bank shall not charge against the Surviving Spouse's share of the assets being 
administered, any value attributable to the Surviving Spouse's right of sole use and possession of 
the children's one-half of the Residence and any tangible personal property in connection 
therewith, as a matter of law, as to the Homestead. [Petition, para. "G.3" at p. 32J 

a. See Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

6. Plaintiff states and seeks declaration: 

That Plaintiff is entitled to foll and exclusive use, possession and enjoyment of the 
Homestead and to maintain her Homestead interest at Robledo without interference from the 
Defendant Stepchildren or Defendant Bank for the remainder of her natural life (or until she 
ceases to occupy the Homestead and has affirmatively and deliberately abandoned same). 
[Petition, para, "G.8" at p. 32J 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 284 and this 

declaration should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities set forth in Section II, Part B, Subparts "A. 1 " 

and "A.2" above and incorporated by reference herein. 

7. Plaintiff states and seeks declaration: 

That the Surviving Spouse has not requested of the Court a non-prorata partition of 
community property between the Surviving Spouse and the Decedent's Estate as set forth in 
§ 385 of the Texas Probate Code - nor has the Surviving Spouse requested a partition of any 
kind of the Homestead. [Petition, para. "G.ll ", at p. 33J 

a. This fact is undisputed. See Hopper Affidavit. 

8. Plaintiff states and seeks declaration: 

That neither the Independent Administrator nor any Court, may partition Plaintiff's 
Homestead between (i) the Plaintiff, and (ii) the Decedent's estate or the Stepchildren, or their 
successors or assigns, whether under §380 of the Texas Probate Code or otherwise, without the 
consent of the Plaintiff, as long as it is the Plaintiff's Constitutional homestead, until she either 
dies or voluntarily abandons the property. [Petition, para. "G.13 ", at p. 33J 
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a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitntion, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§284 and this declaration 

should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

Plaintiffs claims being sustainable both as a matter of logic or law, Plaintiffs MSJ 

should be granted in all respects on all parts in this Subpart B. 

CONCLUSION 

Plaintiff respectfully prays that this Court grant her Motion for Summary Judgment, both 

against Defendant's Counterclaim as set out above and in favor of Plaintiffs Petition as set out 

above. 
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\VUI':l{I''i'Ul<I" for all the reasons stated above, this Court should grant the summan 

judgment on and Jor all I'laintitTs claims as set out aboY\: and declare all matters in favor of 

Plainti II, grant ;uIllll1ary judgment against all of Ddtmdant's claims as set out above. and grant 

PlaintitIoth..:r rdiet: at law ur in cyuily, to which she may be justly entitled. 

Prof. (i(Try W, Be:',,?f 
5302 County Road 7570 
Lubbock. TX 79424 
(806) J'l2-6')<)S 
(97)l) 2X5-7941 (facsimile) 
~\ ~ 

_,!~~\\.U~ 
(lwy W, !leyer' \ 
State Har No, 02281600 

(00069691.00(,;2) 

TIlE GR.:,\HA:vI LA W FIRM, PC 
100 Highland Park V illage, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
(214) 599-7010 (Facsimile) 

By: 

ERHARD & JENl\JNGS, 
a Professional Corporation 
1601 Elm Street 
Suite 4242 
Dallas, Texas 75201-3509 
(214) 720-4001 
(214) 871- 5 (t'~~£L ___ / 

By: 

ATTORNEYS FOR PLAINTlI<'J<' 
.10 N. HOPPEl< 

018-000278 
PLAI:-' lin· JO i\. HOPPER'S MOnON FOR PARTIAL SUMMARY JUOGMENT Page 42 

58



CERTIFICATE OF SERVICE 

I hereby certify that a true and correct ~y of the foregoing document has bee 

hand-delivery to all counsel of record on th3D day of November, 2011. .? 

nt via 

The Plaintiff Jo N. Hopper's Motion for Partial Summary Judgment has been set for 
hearing on ilu', 3D't1'----- ,2011, at q: n D o'clock!L.m. in the Probate Court No.3, 
Dallas County, Texas. 
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CAUSE NO. PR·11·3238·3 

IN RE: ESTATE OF § IN THE PROBATE COURT 
§ 

MAX D. HOPPER, § 
§ 

DECEASED § 

JO N. HOPPER, § NO.3 
§ 

Plaintiff, § 
§ 

v. § 
§ 

JP MORGAN CHASE BANK, N.A., § 
. STEPHEN B. HOPPER and lAURA S. § 
WASSMER, § 

§ 
Defendants. § DALlAS COUNTY, TEXAS 

AFFIDAVIT OF.TO N. HOPPER 

COUNTY OF DALlAS 

STATE OF TEXAS 

§ 
§ 
§ 

KNOW ALL MEN BY TIIESE PRESENTS 

BEFORE ME, the undersigned authority on this day personally appeared Jo N. 

Hopper, who first being duly sworn upon her oath, testified as follows: 

1. "My name is Jo N. Hopper. I am over the age oftwenty·one (21) years, am 

fully competent to make this Affidavit, have personal knowledge of each of the matters of 

fact asserted herein, am competent to give testimony of each said fact set forth herein, and 

am under no legal disability which would prevent me from doing so. The statements made 

herein are based on my personal knowledge, and are true and correct. 

AFFIDAVIT OF JO N. HOPPER 
Page 1 
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2. 'My name is Jo N. Hopper, and I am the Plaintiff in the above-styled 

cause. I married Max D. Hopper (aiso now, 'Decedent') in June, 1981. At the time of 

our marriage, Max had two adult children from a previous marriage -- Stephen B. Hopper 

and Laura S. Wassmer (the 'Stepchildren'). Max and I had no children born to, or 

adopted by, us. In February 1997, Max and I purchased the house and land (real property 

and improvements) located at No.9 Robledo Drive, Dallas, Texas 75230 (the 'house' or 

'Robledo'). The house was purchased with community funds. We also jointly took out a 

mortgage on the house. From the time of the purchase of the house until Max died on 

. January 25, 2010, we occupied the house as our homestead for all purposes, including the 

property tax homestead exemption. 

3. 'Max did not have an executed will at the time of his death. I have lived in 

the house (the land and buildings) continuously and without interruption since Max's 

death, and intend to do so for the remainder of my life. I want to, and believe that I am 

entitled to, occupy the house without being compelled or required to purchase the 

Stepchildren's collective one-half fee interest in the house they inherited through their 

deceased father, Max. I have not previously and do not request now from anybody, 

including JP Morgan Chase Bank, N.A., (also the 'Bank' or 'Independent Administrator') 

as Independent Administrator of the Estate of Max D. Hopper (,Estate'), or the Court in 

which Decedent's probate proceeding is pending, (nor do I give my consent), that the 

house/homestead be partitioned between me and the Stepchildren, or otherwise 

partitioned. 
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Page 2 

018-000282 
62



T 

4. 'The legal description for the above-referenced house on Robledo, which 

is my homestead, is as follows: 

Being Lot 18, in Block 15/6378, of THE ESTATES, an Addition to the City of 
Dallas, Texas, according to the Map thereof recorded in Volume 91058, Page 
1037, of the Map Records of Dallas County, Texas; 

together with all improvements thereon, if any and all right, title and 
interest in and to adjacent sidewalks, streets, roads, alleys and rights-of
way. 

5. 'r have no interest in purchasing my Stepchildren's respective and 

collective fee interest in the house. I am using and want to continue to use the house as 

my homestead. I have not requested from the Court any non-prorata partition(s) of 

property between myself as surviving spouse and the Decedent's Estate, nor any partition 

of my homestead property, nor have r consented to same in favor of the Bank (as 

Independent Administrator) or the Stepchildren. Further, r have not filed a written 

application for partition of my homestead or any other property, and I have and do oppose 

any attempt on the part of the Bank to effect such a partition. 

6. 'J have never ceased to occupy my Homestead, and r have been in 

exclusive possession thereof at all times since Decedent's death." 

FURrnERAmANTSAYElliNOT. ~ 

~ER 
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SWORN TO AND SUBSCRIBED BEFORE ME by Jo N. Hopper, on this Z1-tJ
day of November _,2011. 

$'\t!Jj¥~,,\ COURTNEY LACEY 
! .. ~t ... ':. Notary Public, State of Texas 
\:~.~.~: .. ! My Commission Expires 
~~ri~F\\.~:;'~ May 31. 2015 

Ifltllll\'~ 
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CAUSE NO. PR-1l-3238-3 

IN RE: ESTATE OF § IN THE PROBATE COURT 
§ 

MAX D. HOPPER, § 
§ 

DECEASED § 

JO N. HOPPER, § NO.3 
§ 

Plaintiff, § 
§ 

v. § 
§ 

JP MORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER and LAURA S. § 
WASSMER, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

AFFIDAVIT OF MICHAEL L. GRAHAM 

COUNTY OF DALLAS § 
§ 
§ 

KNOW ALL MEN BY THESE PRESENTS 
STATE OF TEXAS 

BEFORE ME, the undersigned authority on this day personally appeared Michael 1. 

Graham, who first being duly sworn upon his oath, testified as follows: 

1. "My name is Michael 1. Graham. I am over the age of twenty-one (21) years, am 

fully competent to make this Affidavit, have personal knowledge of each of the matters of fact 

asserted herein, am competent to give testimony of each said fact set forth herein, and am under 

no legal disability which would prevent me from doing so. The statements made herein are based 

. on my personal knowledge, and are true and correct. 
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2. 'I am co-counsel for Jo N. Hopper in the above-styled case. Attached hereto as 

Exhibit "1" is a true and correct copy of an October 26, 2011 Memorandum directly sent to me 

by Thomas H. Cantril!, who was then and still is counsel for Defendant JP Morgan Chase Bank, 

N .A., in both its corporate capacity and as the Independent Administrator of the Estate of Max 

D. Hopper." 

FURTHER AFFIANT SA YETH NOT. 

SWORN TO AND SUBSCRIBED BEFORE ME by Michael 1. Graham, on this 'l-1~ 
. day of November _, 2011. 

COURTNey lAceY 
Notary Public, State of !exas 

My Commission Expires 
May 31. 2015 
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HUNTON& 
WIlliAMS 

MEMORANDUM 

TO: Mike Graham 

FROM: Thomas H. Cantrill 

Confidential 

DATE: October 26, 2011 

FILE: 76995.000001 

Re: Estate of Max D. Hopper· Follow Up on Research Relating to 
Distributional Authority 

As you requested in our discussion on October 12th, I did go back to review the 
research we have done pertaining to the authority of an independent administrator (the 
"IA") to make distributions where there is no will. As you suggested, I started with the 
statutory authority, and then went back and reread the cases (I think all of them that are 
out there). I will share with you my conclusions, and I'm going to ask you to do what 
you asked me to do .- please go back and look again at your own research. I just do 
not understand how you can be so adamant that the law is clear in this area. 

Let me begin by summarizing what I perceived your ~osition was as 
communicated to me principally during our oral discussions on the 1 i , but also in prior 
conversations. 1 You believe a close reading of the statutory authority leads to the 
conclusion that it is only the spouse who can initiate action to cause a partition of the 
community that involves her interest. I am assuming you would take this posit/on with 
respect to a partition to be initiated by the lA, as well as a partition initiated by a third 
party under Probate Code §386 (hereafter a reference to a "Section" will mean a section 
of the Probate Code). Obviously a spouse can consent to action initiated by others, but 
assuming the parties are not in agreement, your position is that only the spouse can 
initiate an unagreed action that will affect the spouse's interest in the community 
property. 

The primary basis for your position is that the Probate Code partition statutes talk 
about taking action with respect to the partition of the estate of the decedent, and there 
is no express authority granted to the IA to institute a partition action that affects the 

1 Both you and Jim have indicated you do have written research relating to the 
issues in dispute, which f assume includes the issue discussed in this memo. You (or at 
least Jim) previously have stated you were considering providing that research to us. 
All we have to this point are pleadings and oral statements. If you do have authorities 
you would like us to consider it would be helpful to have them in writing. 

Hunton & Willfams UP 
76995.000001 EMF .US 37465718v4 
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survivor's community interest.2 Although you are basing your argument primarily on 
statutory construction, you also mentioned· more than once the Crow case, so I did 
make sure I included that decision in my review. Crow v. First National Bank of Whitney, 
64 S.W.2d 377 (Tex. App.- Waco 1933, no writ). You also commented that a partition 
that makes the widow buy her homestead interest, which is what essentially occurs in a 
partition of the homestead where the land upon which the homestead is impressed is 
awarded to the spouse, just doesn't make sense, and such an action is at odds with the 
Constitutional grant of the homestead right. You say that the survivor's homestead right 
is not a right that needs to be purchased. 

I realize you would take a lot more time and eloquence in constructing 'Your 
formal argument than the two paragraph summary I have provided, but hopefully I am 
close to correctly paraphrasing your position. 

Statutory Review 

The Probate Code does define the term "estate" in Section 3(1), and that 
definition does refer to the real and personal property of the decedent. It makes no 
mention of the community one half of the surviving spouse. The right to administer the 
survivor's interest in the community is founded upon Seelion 177 of the Probate Code, 
which was first enacted in 1955 (see discussion Infra). That Section does not expand 
the definition of estate to include the community interest of the survivor that is being 
administered by the IA. The interest of the survivor is hers, and her interest in that 
property does not vest In her as an heir under Seelion 37 because it was her property 
both before and after Max Hopper died. 

Probate statutes were first enacted in Texas In 1848. 3 Gammel, laws of Texas 
235-84 (1848). These statutes remained in force until 1870. Simkins, Administration of 
Estates in Texas 6-7 (3rd ed. 1934). In 1876, statutes that were substantially similar to 
the 1848 statues were enacted, and these statutes contained provisions relating to the 
administration of community property that were substantially similar to arts. 3627-3630 
of the 1925 revised statutes, which prevailed without substantial change until the current 
Probate Code was adopted in 1955. See, Tex. Rev. elv. Stat. (1925) arts. 3627-3670. 
They provided that if a formal administration is taken out (as opposed to administration 
by the community survivor), the personal representative was to administer the entire 
community unless the survivor executed a bond, in which event the half of the survivor 
could be released from the control of the personal representative, with the bond taking 
the place of the withdrawn property. See, Id. art. 3670. 

2 We are agreed that the IA can sell the community, including her interest (but 
not the homestead right) if there is an administrative need to sell, but a sale is not a 
partition. 
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When the modern Probate Code was adopted effective April 1, 1955, it did not 
carry forward the provisions of art. 3670 (which granted to the personal representative 
the right to administer all of the community). This was done to resolve a conflict that 
had existed between the literal language of the partition statutes and the Texas 
Supreme Court's opinion in Moody v. Smoot, 14 S.W. 285 (Tex. 1890), which had held, 
notwithstanding the provisions of art. 3670, that when the wife died first her 
administrator, as long as the husband was living, would not have the right to administer 
all of the community estate. 

The 1925 statutes containing articles 3627-29 were incorporated into the 1955 
version of Section 385. However, the new code also enacted Section 177, which had 
no predecessor statute. Under Section 177(b) of the statute as enacted in 1955 the right 
of the personal representative to administer the community was limited to the 
community which was by law under the management of the decedent prior to his or her 
death, and the survivor was given the right to administer the portion of the community 
that was under his or her management prior to the death of his or her spouse. The 
Probate Code today no longer recognizes community administration by the surviving 
spouse, but Section 177 of the current Probate Code is substantially the same as 
Section 177(b) of the statute as enacted in 1955. Section 385 today contains the 
provisions of arts. 3627-3629 of the 1925 partition statutes, which in turn can be traced 
back to the 1876 statutes. 

I have traced this history for two reasons. First, I wanted to make clear that the 
statutory provisions governing partitions of property historically for the last one hundred 
and twenty five years are not fundamentally at variance with the statutes we have today, 
save and except the elimination of art. 3670.. This history is helpful when addreSSing 
older case law precedent that some have argued may not have much relevance today. 
Second, I wanted to demonstrate that the pUrpose of Section 385 and its predecessors 
was to address how and under what circumstances a surviving spouse could withdraw 
his or her community share from the control of the personal representative. Section 385 
was not enacted to address what other partition authority might exist, or whether other 
persons or the personal representative had the independent right to seek a partition 
during the course of the estate administration. 

Turning back to the current statutory language we find in the Probate Code, the 
starting point should be Section 385. It does refer to the "estate" which is a defined 
term that does not include the survivor's share of the community, but it clearly 
addresses the community as a whole. It provides that the survivor "may" make 
application for a partition of the community after the personal representative has filed 
the inventory. That's it - there Is nothing said positively or negatively about other 
partition actions. And given the history of this statute, to read into Section 385 anything 
more than it actually says seems to me to be unjustified. Therefore, if there is a 
limitation imposed upon the IA that prevents the IA from seeking a court supervised 
partition of the whole of the community, that limitation must be found in other statutes 
that address the personal representative's authority to seek a partition, or in interpretive 
case law. 
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Section 150 does give the personal representative in an independent 
administration where there is an intestacy, or there is a will which does not address the 
power to partition, the right to seek a partition through the court supervised process set 
forth in the partition statutes that prevail in dependent administrations. See Sections 
373-387. In reading these statutes I find no specific statement in support of or in 
derogation of the right of a personal representative to seek a partition of the whole of 
the community interest in a property or properties. 

Section 373(a) does state that the personal representative may seek partition of 
the "estate", and the term estate does not include the surviving spouse's community 
property. Section 380, which addresses the partition of property that is capable of 
division, again refers to the estate, and the commissioners charged with making the 
partition are directed to distribute the partitioned property to the distributees. Section 
30) defines the term "distributee" to mean a person entitled to the estate of the decedent 
under a lawful will or under the statutes of descent and distribution, and as previously 
stated, the term "estate" does not include the survivor's share of the community. The 
statute does refer to "property", but this is in subsections (1)-(3) of Section 380(c), and 
the statutory language in (c) before it breaks into subsections refers to the estate. 

Section 381 addresses partition if the estate is not capable of division, and once 
again it refers to the whole or a portion of the "estate" that cannot be partitioned, but in 
this statute, which is a little bit at variance with Section 380, the court is given authority 
to direct the sale of "all property" that the court finds to be incapable of division, and this 
authority Is granted in the same paragraph of the statute (as opposed to a subsection as 
in Section 380) that addresses the partition of the estate. Section 381 does not say the 
"property of the estate" or the "estate", when addressing the court's authority to partition 
all of the property that is incapable of division, and the failure to do so may raise a 
question as to whether the court's authority to direct a sale in a partition action extends 
to more than estate property. 

Section 386 grants to a third party the right to seek a partition of property that is 
jOintly owned with the estate of a decedent. Given that the surviving spouse has a 
similar right granted in Section 385(a), it seems logical to assume that the "person" 
referred to in Section 386 is probably not the spouse, and logically not the personal 
representative who has no ownership interest in the property subject to administration. I 
found no case under Section 386 that addressed partition of community property when 
a third party owned an interest in the land. But given the right granted by statute to a 
third party to seek a partition, it seems somewhat illogical to conclude that such an 
action could not affect the community interest of the survivor. To so hold would leave 
the third party seeking a partition of community property with no meanirigful partition 
remedy until the administration was concluded, and the community property had been 
distributed, but If the same property were separate property no such deferral would be 
required. 

Based on the foregoing, I can certainly understand your argument that the 
probate court may say that the partition statutes limit the authority of the personal 
representative to seek a partition only with respect to the property of the estate, which 
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does not include the survivor's property under administration. But the cases addressing 
the power of a personal representative to seek a partition also must be considered in 
determining whether any expanded authority to seek a partition of the entire community, 
or a portion of the community, does exist. 

Case Law Review 

As an initial comment, I have not found a case brought by a personal 
representative of an estate seeking a partition of community property where the action 
was instituted without the concurrence of the surviving spouse. Nonetheless, I want to 
review some decisions that relate to this issue, particularly as it applies to homestead 
property. 

Hudgins v. Sansom, 10 S.W. 104 (Tex. 1888) is not a case where the executor or 
administrator initiated a partition of community property. But it is a case that is cited 
frequently for the proposition that the homestead right is a use and occupancy right that 
is impressed upon real estate. It is that use and occupancy right that cannot be 
disturbed. "It does not follow from this that in the partition of an estate the homestead 
may not enter into the partition, if that may be made without defeating the right of the 
surviving wife, husband of children to occupy the homestead, as under the constitution, 
they are entitled to occupy." Id. at 106. Accord, Russell v. Russell, 234 S.W. 935, 936 
(Tex. App. -- 1921, no writ). Sansom involved an action brought by heirs against a 
guardian of the decedent's minor children, who were occupying property that was the 
decedent's homestead. 

Meyers v. Riley, 162 s.w. 955 (Tex. App. -- Austin 1913, rehearing denied) was 
an action instituted by the decedent's children against the surviving widow for partition 
of the estate, which consisted primarily of 700 acres of land in two tracts, all of which 
had been held by Mrs. Riley and her deceased husband as community property. There 
was no personal representative who was a party to this partition action, although the 
court indicated that this was a partition action that involved the estate of Mrs. Riley and 
her deceased husband. So it is not a case holding that an administrator can initiate a 
partition action involving the community estate. It is a case that did hold (not in dicta) 
that in the partition action title to the homestead, or a portion thereof, may be vested in 
the heirs in the partition action as long as the title so set aside did not permit the heirs to 
interfere with Mrs. Riley's right of use and occupation of the homestead. Id. at 956. It 
also held that if the homestead was set aside to Mrs. Riley, the same should be charged 
at its value, and if the homestead or part thereof so set aside was equal to her share of 
the community estate, the remainder of the estate, including the excess of the 
homestead not set aside to Mrs. Riley, should be partitioned among the children. Id. It 
is in the rehearing portion of the opinion, clearly in dicta, that the court goes on to 
discuss a hypothetical settling of the estate which includes homestead property. The 
court discusses property (including homestead property) "set aside to [the widow] in 
fee." Id. at 957. If this setting aside takes place as part of the "settling of an estate", it Is 
difficult to envision how it could occur other than through the action of the court in 
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partitioning the estate, and that partition would have to include a partition of the whole of 
the community (or at least the portion thereof that requires a partition). But admittedly 
this is not a holding of this case. 

Crow, supra, involved a transfer by a widow of three hundred acres of land (fifty 
being the separate property of Mrs. Crow, and two hundred fifty being part of the 
community estate of Mrs. Crow and her deceased husband, H. L. Crow) which had 
been used by Mr. and Mrs. Crow during their marriage, and by Mrs. Crow during her 
survivorship, as homestead. H. L. Crow died intestate. The land had not been 
partitioned when Mrs. Crow allegedly co-signed a note with her son, A. W. Crow, to the 
bank. After entering into this transaction, Mrs. Crow gave the three hundred acres of 
land to another son, J.D. Crow, in exchange for the son's agreement to provide a home 
for Mrs. Crow for life. A. W. Crow, the co-debtor, had been dismissed from the case 
after taking bankruptcy, and the bank brought an action to set aside the transfer by Mrs. 
Crow to her son. Mrs. Crow argued the suit should be dismissed because the land was 
exempt from execution as homestead when the transfer was made, and therefore the 
transfer was not fraudulent as to the bank. 

The court noted that the land consisted of three hundred acres, which was in 
excess or her right to claim up to two hundred acres as homestead, but the land had not 
been partitioned. Nevertheless, Mrs. Crow and her husband during his lifetime, and 
Mrs. Crow subsequently, retained the right to deSignate which two hundred acres would 
be homestead, which would be limited to a selection from her fifty separate property 
acres and one half of the two hundred fifty acres of community (a total of one hundred 
seventy five acres) when partitioned, but until the partition occurred a creditor could not 
proceed against any portion of the three hundred acres because that action conceivably 
would interfere with her homestead right, which included her right to select the acreage 
that would be subject to the homestead claim. But once the land was partitioned, she 
could be compelled to make her selection. 

I don't see that Crow is relevant to the issue addressed by this memo, which is 
whether the IA can initiate a partition proceeding that could have any effect upon the 
survivor's share of the community. There is no in issue in the Hopper case as to what 
land is subject to Mrs. Hopper's homestead right. There is no issue as to whether 
anyone can Interfere with Mrs. Hopper's right to the use of property as long as she 
retains her homestead right. Crow doesn't address the issue of who can initiate the 
partition action at all. Crow does cite Hudgins and Riley, supra, for the proposition that 
if in a partition action the homestead is set aside to the widow in fee as all or part of her 
community share, then "her homestead may be made to coincide with the land set aside 
to her in fee in the partition." 64 S.W.2d at 379. The dispute in Crow took place eight 
years after the husband had died, and there had never been a partition of the land upon 
which the homestead right could be impressed, so the court's reference to Hudgins and 
Riley cannot be construed as addressing what authority a personal representative may 
have to seek a partition of the community during the estate administration. 
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Conclusions. 

I do understand your statutory argument that the IA has no authority to initiate a 
partition proceeding that can impact the community property interest of the surviving 
spouse without the consent of that spouse (a consensual action presumably means one 
brought under Section 385, although technically the only person who has standing to 
initiate the action under Section 385 is the surviving spouse). 

My problem with the statutory construction you assert is that I find no case that 
directly holds an IA cannot seek a partition that affects the community, and I can find no 
case that directly holds this cannot be done. I do find cases that seem to assume a 
personal representative might Initiate a partition that affects the entire community, such 
as Riley, Hudgins, or even Crow. But these cases do not so hold. 

In my view it is somewhat nonsensical for the legislature to grant to the personal 
representative the power to seek a partition under the supervision of a court, but to deny 
the personal representative and the court the power to do anything with the community 
interest of the survivor. Such a statutory interpretation renders the provisions of 
Sections 380-387 (omitting Section 385) somewhat useless when there is community 
property, for if the survivor does not consent, then those seeking the partition would 
have to either wait until the administration is concluded, and then initiate the action 
against the survivor directly, or face a two step process where the first partition within 
the estate relates only to the interest held by the decedent, and then once the estate 
administration is concluded they could initiate a second proceeding to deal with the 
interest of the surviving spouse. That makes no sense to me, and I have to conclude 
that Is probably not what the legislature intended in the 1800s when these partition 
statutes came into being, and when the entire community estate was subject to 
administration by the decedent's personal representative (Moody v. Smoot 
notwithstanding). 

But you may be correct. At least you have a basis for your position that I do not 
find in the arguments advanced by Gary, who I believe has consistently tried to read 
into Sections 385 and 150 of the Probate Code language that is just not present in 
those statutes. I agree with you that Section 385 deals only with the right of the spouse, 
and does not apply (at least by its express terms) to the IA. 

However, in the absence of a case that interprets the partition statutes as you do, 
I don't see how the IA can conclude there is no course of action other than to distribute 
property in undivided interests unless Mrs. Hopper agrees with a partition. Given the 
vehemence of the disputes between the real parties at interest as to what the statutes 
do or do not require, and the absence of a definitive case that supports one position or 
another, I see no reasonable alternative available to the IA other than to seek a court 
detemination as to what the law does require. At least such a declaration, once final, 
would bind the parties in this estate administration. 
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I might add that if you are correct in your interpretation it certainly will eliminate 
problems for the lA, for if the IA has no authority to do anything other than distribute 
community in undivided interests absent Jo's approval, then we do not get to the 
question of whether the IA should exercise its authority to do so. That, I am afraid, will 
require instruction and guidance from the court as well, assuming the court were to rule 
that the IA has the authority to seek a court supervised partition that impacts the 
community interest of Mrs. Hopper. 
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DORIGINAl 
CAUSE NO. PR-1l-3238-3 

IN RE: ESTATE OF § IN THE PROBATE 
§ 

MAX D. HOPPER, § ~'",-
§ 

DECEASED § 

JO N. HOPPER, § NO.3 
§ 

Plaintiff, § 
§ 

v. § 
§ 

JP MORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER and LAURA S. § 
WASSMER, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION FOR: DECLARATORY 
JUDGMENT, BREACH OF CONTRACT, BREACH OF FIDUCIARY DUTY, FRAUD, 

ET AL, FOR REMOVAL OF INDEPENDENT ADMINISTRATOR, AND, JURY 
DEMAND 

COMES NOW Jo N. Hopper, ("Plaintiff", or "Mrs. Max D. Hopper" or "Mrs. Hopper" or 

"Surviving Spouse") widow of Max D. Hopper ("Decedent") and files this Plaintiffs First Amended 

Original Petition/or: Declaratory Judgment, Breach o/Contract, Breach o/Fiduciary Duty, Fraud, 

et at., For Removal 0/ Independent Administrator, And, Jury Demand against: JPMorganChase 

Bank, N .A., Individually (the "Bank") and as the Independent Administrator of the above-referenced 

Estate, ("Independent Administrator" or "IA") [and when JPMorgan ChaseBank, N.A. is referenced 

in both capacities, as "Defendant BankJIA"]; and, Stephen B. Hopper ("Stephen" or "Defendant S. 

PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION FOR DECLARATORY JUDGMENT, BREACH 
OFCONTRACT, BREACH OF FIDUCIARY DUTY, FRAUD, ET AL., FOR REMOVAL 
OF INDEPENDENT ADMINISTRATOR, AND, JURY DEMAND Page 1 
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Hopper"), and, Laura S. Wassmer ("Laura" or "Defendant Wassmer") [with Defendants S. Hopper 

and Defendant Wassmer collectively referenced as "Defendant children"], with Defendant BankIIA, 

Defendant S. Hopper and Defendant Wassmer, collectively referred as the Defendants 

("Defendants") herein. As grounds thereof, Plaintiff would show this Court the following: 

I. 

PRELIMINARY MATTERS 

A. 

Discovery Control Plan 

Discovery is intended to be conducted under Level 3 of Rule 190 of the Texas Rules of Civil 

Procedure. 

B. 

Jurisdiction 

This Court has jurisdiction pursuant to Tex. Probate Code Ann. §4C and §4D. 

C. 

Venue and Service of Process 

Venue is in Dallas County, Texas where the administration of the Estate of Max D. Hopper, 

Deceased, is pending in Probate Court No.3 of Dallas County, Texas, under Cause No. PR -10-1517-

3. Dallas County Texas (the "Hopper Administration") and where Defendant BankIIA is located and 

has its principal place of business. 
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I. 

Defendant Bank and the IA have each appeared and answered in this cause. 

2. 

Decedent Max D. Hopper ("Decedent") had two children (the "children"): Stephen B. 

Hopper ("Stephen") and Laura S. Wassmer ("Laura"). They are interested parties for all purposes as 

to this action and are each also Defendants herein. They have appeared and answered in this cause. 

D. 

Standing 

Pursuant to Tex. Probate Code Ann. ("TPC") §3(r), Plaintiffis a "person interested" in the 

Estate and has standing to bring this action. 

II. 

FACTUAL BACKGROUND 

Overview of Parties 

A. 

I. 

The Bank was appointed lA, by agreement of Plaintiff and the children, on June 24, 2010, per 

Order of this Court.! The Bank/IA has undertaken its actions and conduct herein through its agents 

I The Bank also acted previously as Temporary Administrator per the Court's prior order - so has been involved 
intimately with this matter since shortly after Decedent's death. 
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and employees, including, without limitation, Susan H. Novak ("Novak"), a Vice-President of the 

Banle 

2. 

Also as parties hereto are Defendants Stephen B. Hopper ("Stephen") and ;Laura S. Wassmer 

("Laura") with Stephen and Laura being the only two natural children of Decedent. No other 

children were born to or adopted by Decedent. 

3. 

Plaintiff is an interested person in the Estate as a Surviving Spouse of Decedent. 

Probate Code usage of the term "Estate" and other pertinent terms 

B. 

For purposes of this Petition, Plaintiff will use the words "estate", "community property", and 

"subject to administration" as they are used in the Texas Probate Code, to-wit: 

1. The word "estate" shall refer to Decedent's separate property and Decedent's one-half 

interest in those assets which were community property immediately prior to the Decedent's 

death. 

2. The tenn "community property" shall refer both to the Decedent's one-halfinterest in those 

assets which were community property immediately prior to Decedent's death, and to the 

Surviving Spouse's (i.e., Plaintiffs) one-half interest in those assets which were community 

property immediately prior to Decedent's death. 
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3. The Surviving Spouse's (Plaintiff's) one-half interest in those assets which were community 

property immediately prior to the Decedent's death are, under TPC § 177, subject to 

administration by the Independent Administrator, but are owned by the Surviving Spouse at 

the instant of death, subject to such administration.2 

4. The term "Homestead" as used herein (also the "Residence" or "Robledo") means and refers 

to that house and real property located at No.9 Robledo Drive, Dallas, Dallas County, Texas 

75230 which Decedent and Plaintiff purchased as community property during their marriage 

and in which Plaintiff has continued to reside since Decedent's death and which Homestead 

she has claimed as her "Homestead" under law and the Texas Constitution. 

Property Still Under Administration, and, 
Homestead Not Subject to Administration 

c. 

The Estate ["Estate"] (using the definition set forth under the TPC, § 3(1) and as used in each 

of the other sections thereof which use that statutorily defined term -- meaning the Decedent's one-

half of the community and the Decedent's separate property) has not been fully distributed. With 

respect to the Surviving Spouse's property which is under administration (but not part of the Estate), 

much thereof has already been transferred by the Independent Administrator into the name of the 

Surviving Spouse and released from administration. However, a portion of the Surviving Spouse's 

property (her one-half interest in what was community property prior to Decedent's death) is still in 

2 With the exception of the Homestead, which is not subject to such administration. 
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the lA's possession for purposes of administration pursuant to § 177 of the TPC. Further, the 

Surviving Spouse now owns one-half of the Homestead in fee (her former community one-half 

thereof) and is exercising her Constitutional rights of homestead with respect to (and as a burden 

against) the other one-half thereof. Her Homestead is not subject to administration by the 

Independent Administrator pursuant to the provisions ofTPC § 271 and applicable law. 

Definitional Understanding of "Homestead" 

D. 

It is also critical to note how the word "homestead" is used in the TPC, in that 

misunderstanding and imprecision as to the use and meaning of that term, leads to misunderstanding 

of the TPC' s statutory schema and therefore pernicious legal results, as well. TPC § 284 (following 

the Texas Constitution) is quite clear that the "homestead" may not be partitioned during the life of 

the Surviving Spouse, so long as it is used as a Constitutional homestead. Further, the TPC sections 

surrounding § 284, clarifY that the express prohibition on partition (likewise following the Texas 

Constitution) extends to the entire property, i.e., the whole res, not just the Surviving Spouse's right 

to the mere sole use and occupancy of the property. Thus, TPC § 283 provides on the instant facts 

that at Decedent's death, the "homestead" descended and vested in like manner as other real 

property. This use ofthe term "homestead" in § 283 is clearly a reference to the entire property (res), 

not just the Surviving Spouse's use and occupancy, since that use and occupancy doesn't descend 

and vest. Likewise, TPC § 285 provides that the "homestead" can be partitioned when the surviving 

spouse dies. Of course, the surviving spouse's right of use and occupancy ends at the moment of the 
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surviving spouse's death and thus the "homestead" as referenced could not be partitioned after that 

death. So the term "homestead" is again used to reference the entire property, that is the res, not just 

merely to the right of use and occupancy - which is often merely colloquially referenced as the 

"homestead" or "homestead right" - without actual reference to the statutory language itself. As a 

result, by correct application of the TPC and the term "homestead", as of the moment of Mr. 

Hopper's death, the TPC absolutely forbade the partition of the entire Robledo property (i.e., 

Plaintiff s Homestead) as long as it was and is used and occupied as a Constitutional homestead by 

the surviving spouse. It was then, and still is, so used by the Plaintiff, the Surviving SpouselWidow 

as her Constitutional "homestead" in accordance with law. 

ADDITIONAL FACTS 

E. 

Decedent died intestate on January 25, 2010. Defendant Bank has been Independent 

Administrator by Order of the Court since June 24, 2010. Decedent and Plaintifftogether owned 

substantial community property; each also owned only very minor separate property; virtually none. 

The appointment of the IA was made by an agreement in writing entered into by the Bank, the 

Surviving Spouse (Plaintiff), and the Decedent's heirs (which include the Plaintiff as an heir with 

respect to a partial interest in the very minor separate property owned by Decedent at the time of 

Decedent's death - as well as Defendants Wassmer and S. Hopper). Decedent and Plaintifflived in 

the Homestead at the time of Decedent's death. 
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F. 

An Inventory, Appraisement and List of Claims (the "Inventory") has finally been filed in the 

Estate on June 24,2011- exactly a year after the lA's appointment. The Inventory was finally filed 

after three (3) time extensions for the IA to do so (as granted by this Honorable Court). The 

Inventory is not proper for, at least, the reasons set forth in Plaintiff's Original Complaint for 

Correction of Inventory, Appraisement and List of Claims (the "Complaint") by your Plaintiff Jo N. 

Hopper filed on June 30, 2011, to which reference is prayed, and whose factual allegations are 

incorporated herein by reference as if set forth verbatim. The lA's own counsel has advised the 

parties in writing that the Inventory, even when finally filed after three extensions, was but a "work 

in progress." The Inventory was incomplete at the time of filing - as the Court itself determined. 

o. 

Plaintiff and Decedent were married for over 28 years at the time of Decedent's death. 

Decedent, who had been divorced prior to marrying Plaintiff, had his two children, but very little in 

the way of much property at the time of his marriage, almost three decades ago, to Plaintiff. 

Working together during their marriage, they amassed a large community estate. Decedent never 

executed a Will and as set out above; he died intestate. He died wholly unexpectedly without 

warning or any long illness - he simply died within three (3) or so hours of suddenly not feeling well. 

H. 

After Decedent's intestate death, Plaintiff and the children considered various options to 

handle the administration of the Estate left by Decedent. As part of this process Plaintiff and the 
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I 

children (Defendants Wassmer and S. Hopper) were introduced to the Banle In order to win the 

business through agreement of the interested persons, to-wit: the children and the Plaintiff, the Bank 

made certain material representations and inducements to earn the Hopper family's estate 

administration business (some of which were also made before third-party witnesses as well). 

Numerous discussions were held and numerous promises and inducements were offered. Eventually, 

this all culminated in Ms. Novak from the Bank (for the Bank) on or about April 16, 2010 sending to 

both Plaintiff and the children a written proposal (subject to acceptance) via email. A true copy of 

same as executed by Plaintiff(the "Contract") is attached as Exhibit "A" hereto. Ms. Novak was at 

the time, and still is, both the Vice-President and Senior Fiduciary Officer in the Private Wealth 

ManagementlEstate Settlement Unit of the Dallas Branch of the Bank. Ms. Novak has, since those 

early days up to the present, been the "point person" within the Bank in charge of the administration 

of the Hopper Administration. The letter dated April IS, 2010, laid out the fees for services as an 

"executor" (here actually as Independent Administrator) the Bank proposed to charge for the 

administration of this matter via the "attached fee schedule". On the Bank's behalf, Ms. Novak 

sought that the parties (including the children) approve the written proposal (the Contract) and 

execute and return duplicate copies of same. This all three parties did.3 The Bank, as it has admitted 

in writing sil)ce, from that moment forward in time became the fiduciary (in both capacities) for all 

three interested persons and thus engaged in the Hopper Administration. 

3 Plaintiff signed and returned her copy ofthe Contract on April 27, 2010. 
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1. 

Included as part of Exhibit "A' to the above referenced fee schedule agreement (given by 

the Bank to the Plaintiff and the children and accepted by all parties as part of the Contract) are 

two pages entitled "Estate Settlement ServiceslFee Schedule-Texas". In addition to setting out 

the Bank'sIIA's fee (a 2% fee on these instant facts) the pages of the Contract note that there are 

also (possible) attorney's fees and charges (by outside professionals) as separate, a la carte 

"expenses" of the Estate. In this part of the Contract, the Bank listed a group of "Estate 

Settlement Services" which "included,,4 sixteen different items. Among the "Estate Settlement 

Services" included were the following [which is an abbreviated and incomplete list of items 

included]: 

• Locating financial records 

• Gathering estate assets 

• Safeguarding property 

• IdentifYing and paying debts 

• Collecting amounts owed to the estate 

• Making decisions about tax deductions, asset valuations and distributions 

4 The use of the term "included" apparently meaning that all ofthese services were to be expected to be performed, 
as applicable, but that other services might well also be offered as part of the "comprehensive" estate package 
purchased by Plaintiff and the children as well. These services were to be performed by the Bank. per the plain 
terms of the Contract. No indication or reference was made that these "included" services were to be ''farmed 
out "to third-party professionals, with attendant charges for such work to be paid as additional "expenses ". "Legal 
representation" services, an expense of the Estate, were described as relating to "court" appearances and the 
oversight of "legal maters". That reference did not reference !!lJJ!. of the "Estate Settlement Services" listed 
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• Managing and preserving assets 

• Validating claims against the estate 

• Paying taxes and other estate expenses 

• Filing required estate and income tax returns 

• Preparing necessary inventory or court accounting 

• Remaining impartial to determine what to distribute to beneficiaries or trusts based on 

specifications in the will or state laws. 

J. 

In point of fact, the IA has failed miserably as to performing even the Bank's promised 

(threshold) agreed-to specific and listed "Estate Settlement Services" - in virtually every one of these 

categories of service. Enurneratingjust a few of many examples of such failures: despite complete 

access, the IA has failed to gather the financial records or the assets stored at a warehouse to which 

the IA had complete access. Plaintiff offered access to all records at her home, but the IA never 

came to review such records. Not only has the IA not safeguarded the Estate's properties itself, it has 

sought wherever possible to foist that duty onto Plaintiff (and all costs attendant thereto). It has not 

properly collected amounts owed to the Estate. Further, as Exhibit "B" hereto reflects, the IA has not 

yet (more than a year and a half after Decedent's death, and a year "plus" since qualifYing as IA) 

made decisions about tax deductions, basis allocations or prepared the required estate tax returns as 

yet - despite very near-term impending deadlines for same. Nor has the IA presented any analysis to 

elsewhere on the same page a/the document. 
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the beneficiaries of its apparent (but not documented) decision between (a) electing out of the federal 

"estate tax regime" and into the "carryover basis regime" (which seems to favor the children but 

disfavor the Surviving Spouse because of basis allocation), or (b) filing the federal estate tax return 

and payment of estate tax (which seems to favor the Surviving Spouse but probably disfavors the 

children). On top of those significant failures, the IA has neither properly managed nor preserved 

assets, nor paid bills timely when due (even jeopardizing assets under administration by virtue of 

such non-payment of insurance, security services and the like). Indeed, it has also let some very 

valuable assets, such as certain stock options, evaporate and become worthless by the failure to 

timely exercise same - even when these options and the contract( s) granting same had been 

repeatedly brought to the lA's attention, in writing, by Plaintiffherself. The IAhas also not properly 

handled claims nor properly prepared the necessary Inventory (see Complaint filed by Plaintiff on 

June 30, 2011). 

K. 

In addition, as to the important duty of "impartiality" (see Contract) the IA did not 

contemporaneously nor timely inform Plaintiff of the apparently many questions being raised, and 

meetings it was having, with the children concerning their questions/issues about the administration 

of the Estate and the characterization of property. Failure to address these issues with transparency 

and celerity as to the children and the Surviving Spouse, has led to enmity and distrust among what 

was a blended family, with an inability on the part of everyone to tell what problems were real, and 
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I 

what problems were created by the Bank'sIIA's refusal to do its duties and responsibilities it 

accepted - and do them timely and impartially. 

1. 

Further, the lA refused to provide Plaintiff for almost a year with the routine monthly 

administration statements that it generates in every estate, complaining that Plaintiff (who at the 

onset of the Hopper Administration had millions of dollars of assets under administration by the IA) 

"asked too many questions." This had the practical effect of concealing from the Plaintiff the ways 

in which the assets under administration were being (mis)spent, that is, lavishly upon the lA's 

counsel for work that should have been done by the IA, and upon (i.e., directly to) the children's 

lawyers5
, even though the children had already been distributed millions of dollars by the lA. All of 

this left Plaintiff in the position of not knowing what creditors, bills and supposed "expenses" of 

administration the lA was allowing and paying. Thereafter Plaintiff was left in the dark: unable to 

know whether (and when) the IA was paying creditors or administration expenses that were proper or 

not, or making payments that were in fact to hinder Plaintiff's interests - against the IA's duties to 

Plaintiff. The IA has also failed to pay reasonable storage charges and the like regarding certain 

tangible personal property it has left unattended and has forced Plaintiff to hold for the benefit of the 

Hopper Administration - despite DEMAND for payment of storage charges by Plaintiff. 
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··1 

M. 

Additionally, in breach of its agreed and statutorily mandated duties, the IA failed to give 

timely the required statutory notice to a major secured creditor of the Estate, even though the 

mortgage documents were provided to the IA shortly after the initiation of the Hopper 

Administration. Further, even after having had this failure brought to its attention by Plaintiff, the 

IA has for months simply "written" to the creditor rather than giving the required statutory notice. 

This secured creditor holds a mortgage secured by a Deed of Trust on the Homestead in an amount 

ofapproximately One Million, Two Hundred Thousand Dollars ($1,200,000.00). To this date, the 

parties still do not know whether the creditor will elect "matured and secured" or "preferred debt and 

lien." Thus it is still unknown, almost 20 months after Decedent's death, whether this very large 

amount is to be paid as a matured secured claim to be paid in the due course of administration, or 

whether the creditor will elect preferred debt and lien. This admitted (in writing) failure to perform 

even the most basic function of an Independent Administrator, with respect to a debt in the 

amount of approximately $1,200,000.00, has created substantial uncertainty and cause for 

controversy between Decedent's children, who inherit Decedent's one-half of the Homestead, 

(subject to Plaintiffs right to exclusive use and possession thereof), and the Plaintiff herself - the 

owner ofthe other half in fee. For further example ofits inadequacy at this Estate's administration, 

the LA has yet to determine for the Estate a question of this great magnitude: Will there be a long 

tenn loan on the Homestead, or must it (the $1,200,000.00) be paid now? No clear answer has been 

5 By contrast, Plaintiffs attorneys have been paid directly by Plaintiff herself. 
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given yet to Plaintiff or the children. This failure, standing alone, 22 months in, illustrates the 

complete lack of diligence by the IA. 

N. 

In short, despite inducing Plaintiff to hire the Bank in April of201O, based on its repeated 

representations and promises that it was a "professional" in the estate administration field, and even 

putting in writing to reassure Plaintiff on that score that" ... there is security in the knowledge that 

professionals will handle all estate settlement responsibilities", the BankIIA while supposedly acting 

as Plaintiff s fiduciary - has utterly failed to live up to those responsibilities which it vouchsafed it 

would be able to do timely, properly, impartially and in accordance with law. 

o. 

The Bank/IA has breached its fiduciary duties to all parties per its failure to timely perfonn 

the contractual and fiduciary duties it agreed to perfonn as per the referenced Contract. Additionally 

because of (to name a few) delay, indecision, failure to act, mismanagement and sheer laziness (only 

a few examples of which are set forth above), the Bank/IA has created a whole host of problems for 

Plaintiff. Instead of the IA leading the administration, the IA by its dithering has cost the Plaintiff 

and the children a fortune. While Plaintiff was aware under the Contract that the Bank/IA was 

allowed to use professionals where "necessary" for Court appearances and the like, the Bank/IA has 

also further breached its obligation to Plaintiff and the (others) Defendants, all parties to the 

Contract, by attempting to shift the nonnal tasks of administration (and the economic burden of those 
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taskS)6 onto the shoulders of outside professionals, without ever really doing the work of 

administration itself - as it should have done and performed under the Contract. The net effect of 

this is for the Bank/IA to charge a 2% fee to the Estate for all the "Estate Settlement Services" 

described in the Contract - all while shifting the actual work onto the shoulders of professionals who 

charge separately, a fa carte, for their work. The IA then intended (and did) bill not only the Estate-

but even charged/allocated against the Plaintiff or her property under administration- for the cost of 

those professionals. The BankllA did this, even though the Bank, to induce Plaintiff, originally 

promised her that no fees would be charged to her share of the assets under administration, and that 

all of her assets under administration would be immediately turned over to her, free of administration 

and cost. 

P. 

If the Bank truly had the skills in estate administration as advertised, and set forth in the 

Contract, and employed them as to this administration, such burden-shifting would never have 

occurred. In any event, it is wholly improper and a breach of fiduciary responsibility and duty to 

engage in such "double-dipping". This is a classic "bait and switch" technique as practiced by the 

Bank as a huge national institution against the interests of its clients. In this same vein, in point of 

fact, the Bank has effectively lied to Plaintiff about its qualifications (given the individuals and their 

capabilities with which it actually chose to staff this administration) in this area and has proven itself 

grossly incompetent and unwilling to timely and professionally administer the Estate. For another 

6 Thus Jeaving the 2% fee to be charged against the Estate's millions as essentially "pure profit" to the Bank/IA. 
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example, the IA has never even gone in (despite having complete access to Decedent's papers at his 

offices) and timely even gathered up the papers of the Estate from Decedent's office, examined 

same, set up schedules to insure timely exercise ofthe numerous stock options the Estate had, etc. In 

September 2011, for example, the IA allowed bills to be unpaid: which bills related to providing 

security for Estate property and the Estate business records stored at that warehouse where Estate 

papers and property are stored, as well as for storage of property under administration. This was 

omitted to be done despite written warnings from Plaintiff to pay same and despite having over $3 

million in cash or cash equivalents on hand in the Estate to fund the relatively paltry costs of such 

security, insurance, storage charges, and the like. 

Q. 

Plaintiff was also induced into entering the Contract by the Bank based on certain other 

promises by the Ban1e As noted above, among those promises made was that the full cost of the 

administration of the Estate would be borne exclusively by the Estate (i.e., the Decedent's separate 

property and the Decedent's one-half of the community property - this not including Plaintiffs 

property under "administration") - and not to borne in any way by the Plaintiff. This representation 

and promise was made directly to Plaintiffby representatives of the Bank both orally and in writing, 

and reconfirmed in writing since that promise was made. Despite these promises, the Bank has of 

late, waffled even on this clear and binding promise, (supported by the consideration of the execution 

of the Contract by Plaintiff herself), under pressure from the children, Defendants Wassmer and S. 

Hopper. Such waffling has cost Plaintiff time, trouble and injury (i.e., she has been economically 
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damaged) by having to deal with this "newly arisen issue" and have her attorneys address this - when 

in fact the Bank made absolute promises in such regard more than a year ago and has reconfirmed 

them since. 

R. 

Nor did the IA act with appropriate diligence in marshalling the assets under the IA's control 

and administration. Five months after its appointment as Independent Administrator, and almost 

eleven months after Mr. Hopper's death, the IA had still not taken possession of a number of 

community assets such as securities accounts, choosing instead to simply leave them in the 

Decedent's name. This failure to act prudently by the IA - all while the BankiiA owed Plaintiff 

unquestionable fiduciary duties (as its counsel has since admitted), as well as failure as to the duty of 

impartiality, all were to Plaintiffs damage. 

s. 

Another failure of administration by the IA (as well as the Bank's lack of constancy and 

forthrightness), is illustrated below. During the first year of the Hopper Administration, the IA 

represented to Plaintiff that she need only identify orally those items of tangible personal property 

which were her separate property. Plaintiff did so right away. Months passed. Then, with only a 

few days left before the IA filed its Inventory (a short enough time that compliance was impossible) 

the IA announced that since the Plaintiff had allegedly not provided "written proof,7 of Plaintiffs 

7 No explanation was ever given by the IA as to what constituted "proot" in the lA's eyes, how "sufficiency" of any 
"proof' was to be detennined, etc. 
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separate property interest in those items of tangible personal property (paintings, Christmas china 

and the like) all such items would be listed in the Inventory as "community property". The lA never 

had previously told Plaintiff that she would be required to provide written proof.8 Thereafter, the 

Inventory was filed by the lA, reporting such items as community property, notwithstanding that 

Plaintiff had explained orally that they had been birthday and Christmas presents (and the like) to her 

from her husband (and others) and her own family inheritances. Plaintiff thereafter, in response to 

this sudden change of position by the Bank, began collecting written proof of such items separate 

property nature. This proof included letters from an art dealer who remembered Decedent buying 

four paintings as birthday and Christmas gifts, old family pictures of a bedstead and headboard that 

had been in Plaintiff s own family prior to her marriage, etc. All these were small items in a relative 

(economic) sense (given the size of the Estate), but critically important and dear to a Surviving 

Spouse. 

T. 

Once such written proof was furnished to the IA by Plaintiff, emails produced by the lA at 

Plaintiff's demand, show that the IA and its counsel determined that such proof was in fact sufficient 

to show the items' separate property nature. But the IA then thereafter consulted with the children's 

attorneys, who as set forth elsewhere herein, were being paid by the lA from Estate assets under 

administration - even though the children had already been distributed millions of dollars ofliquid 

8 Plaintiff asserts this conduct by the IA was a direct result of pressure from the children (through counsel), which 
pressure rendered the already impotent Estate administration completely immobile. This is a total failure of logic, 
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assets by the lA. Not surprisingly given the step-childrens' animosity against Plaintiff, the children's 

attorneys "objected",9 and thereafter the lA refused to move forward to conclusion of these easy 

matters I 0 
- even where there was no contra-indication ever given to date that these small items were 

anything other than Plaintiffs long-time separate property. 

u. 

As set out above, Plaintiff owned a one-half community interest in the community homestead 

which she and Decedent had purchased together during their marriage and upon which there is a 

mortgage lien with Deed of Trust (in favor of the secured creditor referenced above). As a result of 

the lA's failure to give proper notice to the secured creditor holding the mortgage on the Homestead, 

and since Plaintiff expressed to the lA that the lA's appraisal for the Homestead for tax purposes 

appeared to ignore substantial material defects in the house (e.g.; need for a $150,000 roof; a slab 

that was seeping water and warping the hardwood floors, the repair for which necessitates removal of 

all furniture to fix and repair the floors, etc.). Plaintiff is therefore understandably uncertain as to the 

true amount of equity in the Homestead (also the "Residence" or "Robledo"). 

v. 

So far as Plaintiff is aware, it is unquestioned by the IA and other Defendants (and without 

question as a matter oflaw) that as of the moment of death, Plaintiff s one-half thereof (of Robledo) 

impartiality, and frankly, backbone, on the part of the IA. 
9 Plaintiff has never seen any contra-proof to her writings delivered to the IA confmning the separate property 
nature of these few items - only non-specific "objections" - whatever these are. 
10 Indeed, Plaintiff has seen initial correspondence from the IA admitting it wholly agreed as to the separate nature of 
certain of Plaintiff's items - but, as usual, the IA did nothing but wring its hands. 
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was vested in the Plaintiff, and that Decedent's one-half thereof is subject to the Surviving Spouse's 

Homestead interest therein, pursuant to the Texas Constitution. [Tex. Constitution, Art. 16, § 52] 

Under the Texas Constitution, and under the Texas Probate Code, § 284, this HomesteadlResidence 

may not be partitioned while used as the Plaintiff s home/residence. The IA has taken the position 

in its Counterclaim that the Residence may be partitioned. Thus, this ResidencelHomestead is a 

residence and given the Bank's/IA's conduct as complained of herein, this matter/Estate involves a 

Consumer's Residence. 

w. 

Plaintiff has at all times since lived continuously in said Homestead, has not abandoned 

same, and indeed has repeatedly evidenced orally and in writing to third parties and including to all 

Defendants that she intends to occupy the Homestead for the rest of her natural life. 

x. 

Notwithstanding the foregoing and the Texas Constitution, IA, also in concert with the other 

Defendants, has taken the position (see lA's Counterclaim on file) that Plaintiffs Homestead is 

subject to being part of an overall grand "partition" of assets, using an "aggregation theory" that 

lumps together all assets owned by the Hoppers at the time of Decedent's death. The IA, in favor of 

the children (who inherit virtually all of the Estate, and to whom the IA is contractually bound to 

look to for its entire fee), has adopted the position that the Surviving Spouse, a consumer, must 

involuntarily "buy" her Homestead in Robledo. Per the lA's plan, this is to be accomplished by the 

IA "partitioning" the Estate's one-half interest in Robledo (which is already subject to the Surviving 
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Spouse's Homestead rights) to the Surviving Spouse, and partitioning to the children an amount of 

the Surviving Spouse's assets under administration equal to the value of a one-half interest in 

Robledo. I I Such a position by the IA greatly and adversely affects and involves a consumer's (here, 

the Plaintiff) Residence. 

y. 

To be clear, even if this real estate at Robledo was not the Homestead, partition of which is 

forbidden both by the Constitution and the TPC, it would still be a non-prorata partition of 

community property, which is forbidden under Texas law unless specifically requested of the Court 

by the Surviving Spouse. TPC §3 85. The Surviving Spouse (Plaintiff) has never asked the Court for 

a partition of community property under TPC § 385, the only Code section giving the Court power to 

partition community property between the Surviving Spouse and the children - which section may 

not be invoked by the IA or the other heirs (the children). Even more startlingly, the children and the 

IA have advanced the position through written memos sent to Plaintiff, that the Decedent's children 

should not have to "suffer" having their interest in Robledo (that is Decedent's community property 

one-half) being subject to the Surviving Spouse's Homestead. The IA and the children have told 

(threatened) the Plaintiff, in writing, that they have the power to, and are required to: 

1. Non-prorata partition any and all of what was, immediately prior to death, community 

property (both the Surviving Spouse's property under administration and the Decedent's 

II Of course if one is forced to pay for the "homestead right", it is hardly a "right". Indeed it would be no "right" at 
all, the way the Defendants would have it. 
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share thereof) between the Surviving Spouse and the Decedent's heirs as the IA pleases 

without the Surviving Spouse's consent (even though the only section in the Probate Code [§ 

385) providing for partition of community property expressly provides that it may only 

solely be invoked by the Surviving Spouse). 

2. Non-prorata partition 100% of the fee interest in the Homestead to the Surviving 

Spouse. In exchange for this, even though the Defendants claim this not to be a partition, the 

Defendants have told the Surviving SpouselPlaintiff that they would then involuntarily take 

from her other assets (which are under administration but not part of the Decedent's estate) in 

exchange for that 100% fee interest in the Homestead. All of this has been threatened by 

Defendants against Plaintiff even though she has stated in writing she does not want the fee 

interest in the Estate's share of her Homestead (i.e., she doesn't want to make such a forced 

trade or exchange). Furthermore, while the partition of the Homestead and the partition of 

what was community property is not allowable and therefore this should not be an issue, the 

children (or heirs) and the IA have written to the Surviving Spouse to further intimidate her 

into reaching settlements with the children which she does not want. In those writings, both 

the IA and the children, through their attorney (paid for by the Bank from funds under 

administration) stated that in that unwanted exchange/partition, no value would be assigned 

to the Surviving Spouse's Homestead rights. Thus the children and the IA would not only 

force the Surviving Spouse to buy her Homestead, they would force her to buy the 

Decedent's one-halffee interest in the Homestead at the full unencumbered fair market value 
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thereof, undiminished by the burden of the homestead rights which she is already granted 

under the Texas Constitution. This is particularly bizarre, since (a) neither the IA nor the 

Court have the power to partition what was community property without the Surviving 

Spouse's specific request to the Court (which has never occurred), and (b) the Homestead is 

not subject to administration or partition in any event. 

z. 

The IA and the children have asserted that they can avoid the absolute prohibition upon 

partition of the Homestead, contained both in the Constitution (above) and in TPC §284, by claiming 

what they seek isn't "really a partition" since they would transfer Decedent's fee y" interest in the 

Homestead to the Surviving Spouse, and simply make/force the Surviving Spouse to give up other 

property already belonging to the Surviving Spouse and only subject to administration, equal to the 

full value of the Decedent's one-half of the Homestead (and unreduced for the value of the 

Homestead). The IA has thus threatened to breach its fiduciary duty (and thrown impartiality out the 

window) as to the Plaintiff, and make inappropriate and prohibited use of the Plaintiffs property 

under administration - allegedly to keep the children from having to "suffer the burden" of having 

their step-mother exercise her Constitutional right to her Homestead. To do so, the IA and the 

childrenlheirs must ignore and violate the express terms of the Constitution, and §§ 284,373 12 and 

12 As the Court well knows, and the Bank must well know, (given its years of experience as a fiduciary), § 373 of the 
TPC is inapplicable to partition what was previously community property as between the Surviving Spouse and the 
heirs, since it is applicable only to the "Estate" (meaning the Decedent's one-half of the what was formerly 
community and the Decedent's separate property). Instead, § 373 may only be used to partition the Decedent's 
Estate between and among the Decedent's heirs, devisees, or legatees (bere the Surviving Spouse is not an heir 
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385 of the TPC (respectively, no partition of homestead, partition of Decedent's estate only and 

partition of community property only by request to the Court by the Surviving Spouse). The effect of 

the extraordinary position/condition the IA has sought to impose against Plaintiff, if universally 

applied, would be that every widow would have to "buy" her homestead. Here Defendants would 

accomplish this condition, by the IA taking from the Widow Hopper her share of other community 

property (which was only subject to administration by the personal representative for the sole 

purpose of paying appropriate creditors and expenses of administration). This rule, if truly a rule of 

law, would gut most widows' liquidity and force them to use all of their share of the community 

property savings remaining to a widow after her husband's death to buy the fee interest in the 

homestead property from her husband's children or other beneficiaries, or if a widow was not willing 

to lose all of her savings, then she would be required to forego her Constitutionally protected 

homestead rights. 

It is this fundamental right to possession of her Homestead, unfettered by such novel claims 

and arguments, that Plaintiff seeks to have this Court declare against all Defendants, and in favor of 

Plaintiff and her Homestead's rights. 

AA 

Plaintiff would also show that the IA concealed from her, by not furnishing copies of monthly 

account statements for almost a year, exactly what and whom the IA was paying directly from assets 

legatee or devisee of the Decedent on the instant facts with respect to the property at issue and certainly not with 
respect to the Homestead). 
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under administration. For example, documents obtained just prior to this Petition being filed, 

showed fees of over $121,000 for one of the children's attorneys for one approximate five-week 

billing period, were paid to the attorneys by the IA for the children - all while Plaintiff's legitimate 

reimbursements promised her by the IA were never paid her. These payments have come and 

continue to come directly from the assets under administration (which include the Surviving 

Spouse's assets under administration) even though the children (each a Defendant herein), for whose 

sole benefit all of this false analysis described above was postured, have already had millions of 

dollars distributed to them directly from the Estate. 

B.B. 

The Bank's/IA's misdeeds against Plaintiff, its breaches ofloyalty, fiduciary duty, 

impartiality, and the like, are nowhere near concluded by the sad litany above. But the IA was 

not content to merely mishandle and mismanage Plaintiff's property and her rights to same as set 

out above. The Bank/IA wanted to exercise even more control over Plaintiff, to her detriment 

and to its benefit. Novak has admitted that she for the lA, a major international banking 

organization, was in touch with its own "banking side" personnel in regards to personal 

funds/securities Plaintiff had on deposit at the Bank during a period that the Bank/IA was aware 

that Plaintiff had significant questions as to the handling of the Estate. Plaintiff avers upon 

information and belief the Bank/IA (through Novak) caused the "banking side" to hold on to her 

accounts/investment funds on deposit and slowed them from being transferred immediately to 

another outside bankinglbrokerage institution, even after the "banking side" had received 
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Plaintiff's direct written instructions to do so. Plaintiff couldn't understand the delay in this 

transfer, until Novak made her admission. Again, this amounts to self-dealing. 

C.C. 

Prior to filing the Inventory, upon request by Plaintiff Surviving Spouse, the BankiiA 

repeatedly assured the Plaintiff that it would pay from the assets under administration, including 

the Decedent's Estate, various costs of support of the Plaintiff, particularly with respect to costs 

and expenses associated with the Homestead (Plaintiff's Residence). The IA never requested an 

affidavit describing the amount necessary for the maintenance of Plaintiff. No such affidavit was 

necessary, as the IA had access to all the records/evidence showing the amount Plaintiff needed 

for maintenance. Thus, the IA waived any requirement of such an affidavit. But the lA, after 

consulting with the children's lawyers, has now refused to pay (or reimburse to Plaintiff) any of 

those costs incurred. Notwithstanding the lA's waiver of the affidavit requirement, Plaintiff is 

still entitled to a family allowance upon approval of the inventory and appraisement. Plaintiff is 

entitled to a family allowance as provided for under the TPC. As noted above, the Plaintiff 

Surviving Spouse had relatively little separate property at the Decedent's death, only certain 

items of tangible personal property such as a piano, a few paintings, Christmas dishes and the 

like. 

D.D. 

In addition to the failure by the IA to fix and pay the family allowance, etc., set out above, 

the IA has also willfully failed to reimburse and pay Plaintiff other significant sums. As set out 
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elsewhere herein, Plaintiff is currently owed reimbursements of more than $60,000.00 which she 

has advanced, at the lA's behest and urging, in favor ofthe Estate and Hopper Administration, 

generally. These funds were promised to be repaid her immediately by the lA, but to date have 

not been so paid. Equally outrageously, in June 2011, Novak confirmed to Plaintiff that a 

payment of approximately $85,000.00 was to be paid to her immediately as to a cash buy-out 

from "Symantec" regarding an escrow payment the IA had just received. This sum has never 

been paid, despite the direct promise to Plaintiff by Novak for the IA to pay same, that promise 

made in writing, on June 30, 2011. Plaintiff is also owed storage fees, demanded, but never 

properly paid her. 

E.E. 

As noted above, the IA failed to give the required notice to the secured creditor which 

holds the mortgage on the Homestead, and to the best of Plaintiffs knowledge, still has not given 

notice once the error was discovered several months ago and even brought to its attention by 

Plaintiff One of the principal complaints that the children (the largest heirs of Decedent) have 

about having to "suffer" having their ("remainder") interest in the Residence burdened by the 

Plaintiff's Homestead rights is that they will be involved in regular interactions with Plaintiff 

with respect to items such as monthly payments on the mortgage, etc. Accordingly to avoid this 

conflict, the Independent Administrator should have, without regard to whether the creditor 
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elected13 matured and secured or preferred debt and lien, determined that it was/is in the best 

interest ofthe Estate (the property passing to the heirs) to pay such mortgage in its entirety prior 

to maturity. Thereupon, the mortgage should have been paid in full per TPC § 306(a)(2). The IA 

having failed to take the proper actions, and then make and act upon such determinations, the 

Court should now determine and declare same and order same accordingly. 

F.F. 

Defendant IA has committed both gross misconduct and gross mismanagement of the Hopper 

Administration (and against Plaintiff's interests) for the reasons set forth herein. Defendant IA has 

also committed both gross misconduct and gross mismanagement of the Hopper Administration by 

refusing to disclose material facts known to it and for the reasons set forth herein. 

G.G. 

Defendant IA has committed both gross misconduct and gross mismanagement of the Hopper 

Administration (and against Plaintiff's interests) by failing to collect and to take into possession the 

record books, title papers, and other business papers of same and to act prudently, and as a fiduciary 

with impartially toward Plaintiff, in relation to all of same, all as set forth herein. 

RH. 

Plaintiff reserves the right to set out even more such failures, breaches and fraud, etc., by 

the lA, via amendment or supplement hereto. All factual allegations set forth in any Court or 

13 Of course, such election has never occurred, as Bank never gave the statutory notice to the creditor. 
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elsewhere here are incorporated by reference in support of all Counts herein. Plaintiff reserves 

the right to amend or supplement as may be required or advisable. 

III. 

COUNT 1 - DECLARATORY JUDGMENT 

A. 

All the factual allegations referenced elsewhere in this entire Petition are incorporated by 

Plaintiff by reference and realleged herein in support of this Count. 

B. 

This Count seeks judgment against all Defendants pursuant to the Texas Uniform Declaratory 

Judgment Act ("UDJA"), Texas Civil Practice & Remedies Code § 37.001 et seq. Plaintiff and 

Defendants are legal or natural persons having an interest in the matters set forth herein that would 

be affected by the declarations sought herein, as provided under Texas Civil Practice & Remedies 

Code, § 37.006 (a). Plaintiff also seeks all legal fees and expenses as allowed under law and set 

forth elsewhere in this Petition, all of which are incorporated by reference herein in support hereof. 

C. 

An actual and justiciable controversy(ies) exists and has arisen between the Plaintiff and 

Defendants. Plaintiff contends and seeks declaration against these Defendants, and specific orders 

from this Court as follows as to each of the matters below. Plaintifffurther seeks judgment against 

Defendants pursuant to the UDJA declaring the rights, status and other legal relations of Plaintiff and 

Defendants regarding the rights and obligations hereunder ofthe parties, one to another, and to have 
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this Honorable Court Declare the rights and legal relations in respect to any and all interests of the 

parties in relation to the Contract, the Estate, the Homestead, the Hopper Administration and all its 

business affairs and dealings with the parties, all matters and rights to which Plaintiff is entitled, and 

to Declare (generally) the parties' respective obligations and rights as a result of and arising out of 

these matters described herein between the parties generally, all as follows: 

1. That the residence of Decedent Max Hopper and Jo Hopper ("Surviving Spouse"), 

located at 9 Robledo Drive, Dallas, Texas, was the community property of Decedent 

and Surviving Spouse prior to Decedent's death. 

2. That immediately upon Decedent's death, Surviving Spouse retained and was fully 

vested in the fee simple title to her undivided one-half of the Residence, and 

Decedent's undivided one-half thereof passed to his children, Defendants Stephen 

and Laura. 

3. That since the Residence was their community homestead, and since Surviving 

spouse has elected to maintain the Residence as her Homestead, Surviving Spouse 

has the exclusive right of use and possession thereof, and the Defendant children's 

interest therein is subject to her exclusive right of use and possession. 

4. That the Homestead is not subject to administration, and no party may be granted a 

partition of the Homestead against Plaintiff, as long as she maintains it as her 

Homestead. 

5. That to the extent not delivered prior thereto, upon closing of the administration of 
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the Estate of Max D. Hopper, the IA must and shall release and deliver Plaintiffs 

assets, previously subject to administration, remaining after the appropriate payment 

of debts, allowances, and expenses, to the Surviving Spouse. 

6. The IA shall not charge against the Surviving Spouse's share of the assets being 

administered, any value attributable to the Surviving Spouse's right of sole use and 

possession of the children's one-half of the Residence and any tangible personal 

property in connection therewith, as a matter oflaw, as to the Homestead. 

7. That all exempt property pursuant to TPC § 271 be set apart for the sole use and 

benefit of the Surviving Spouse. 

8. That Plaintiff is entitled to full and exclusive use, possession and enjoyment of the 

Homestead and to maintain her Homestead interest at Robledo without interference 

from the Defendant children or Defendant IA for the remainder of her natural life (or 

until she ceases to occupy the Homestead and has affirmatively and deliberately 

abandoned same). 

9. That the Court order the IA to fix and pay to the Plaintiff a family allowance for the 

Surviving Spouse, as mandated by law, including but not limited to all costs of the 

Homestead, its maintenance, upkeep, insurance, taxes, and mortgage payments 

thereon. 

10. That the IA should determine, pursuant to TPC § 306(a)(2) that it is in the best 

interest of the Estate to pay the Homestead mortgage in full prior to its maturity and 
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pay such amount in full pursuant to the terms of such Section. 

II. That the Surviving Spouse has not requested of the Court a non-prorata partition of 

community property between the Surviving Spouse and the Decedent's Estate as set 

forth in § 385 of the Texas Probate Code - nor has the Surviving Spouse requested a 

partition of any kind of the Homestead. 

12. That the items of tangible personal property previously identified by the Plaintiff to 

the IA (and by the IA to the children) as Plaintiffs separate property are in fact 

Plaintiff s separate property. 

13. That neither the Independent Administrator nor any Court, may partition Plaintiff s 

Homestead between (i) the Plaintiff, and (ii) the Decedent's estate or the 

Stepchildren, or their successors or assigns, whether under §380 of the Texas Probate 

Code or otherwise, without the consent of the Plaintiff, as long as it is the Plaintiff s 

Constitutional homestead, until she either dies or voluntarily abandons the property. 

IV. 

COUNT 2 - BREACH OF CONTRACT 

A. 

All the factual allegations referenced elsewhere in this entire Complaint are incorporated by 

Plaintiff by reference and realleged herein in support of this Count. 

B. 

The actions described above constitute multiple breaches ofthe Contract between Plaintiff 
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and Defendant Bank/IA. Plaintiff made the Contract, Exhibit "A" hereto, as did the children, with 

Defendant Bank/IA. The Bank did not honor and has not kept the tenns and conditions of the 

Contract, either individually/corporately or while acting as the IA under the Contract, and has failed 

to perform under the Contract. Defendant BankIIA has breached its Contract with the Plaintiff and 

has caused Plaintiff to pay, or sought to charge Plaintiff, sums it should not have ever attempted to 

bill Plaintiff and to chargelbill as to matters which should never have occurred in the first instance. 

The BankiiA has also specifically failed to timely do the tasks which it is required to do and which it 

promised to do in connection with the Estate - upon which promised perfonnance the fee schedule in 

the Contract was agreed to in the first instance. These failures have cost the Hopper Administration 

money and have also cost Plaintiff money thus have additionally damaged Plaintiff, by Plaintiff 

having to deal with the aftennath of these errors and hire her own attorneys to try to "clean up after 

the Bank/IA", all at her great (but necessary - given the Bank/IA's conduct) expense and detriment. 

C. 

As a result of these numerous breaches of Contract, Plaintiff has been damaged by the 

Bank/IA in an amount in excess of the minimum jurisdictional limits of this Court, for which 

Plaintiff now sues. Plaintiff also seeks all attorney's fees, interest and costs as set forth elsewhere 

herein, which are incorporated by reference. 

v. 

COUNT3-FRAUDfflRAUDINTHEINDUCEMENT 

A. 
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All the factual allegations referenced elsewhere in this entire Petition are incorporated by 

Plaintiff by reference and realleged herein in support of this Count. 

B. 

Defendant Bank and IA made representations to Plaintiff as set forth above in order to induce 

Plaintiff to change position in reasonable reliance upon same and enter into the above-referenced 

Contract to hire the Bank to be the IA and to act in certain ways (e.g., pay certain bills of the Estate 

on the express understanding and assurances she would be "reimbursed" - which she has not been). 

As set forth above, Defendant Bank knew at the time it entered into the Contract that it (given the 

personnel with which it chose to staff this Estate's administration) did not have the capabilities 

advertised and promised to Plaintiff. Nor did the Bank intend to itself directly provide the level of 

personnel and support necessary that it represented it would without the need for enormous efforts by 

"outside professionals" it sought to include to perform tasks it should have and agreed to complete 

properly for one unitary fee l4 
-- such that these tasks could be accomplished timely in a complex 

estate such as this Estate. Defendant Bank engaged in fraud and misrepresentations and simply 

wanted to "snare" Plaintiff as a customer of the Bank and thus "get the business". It did so knowing 

full well that once the Bank was named as Independent Administrator with the assent of Plaintiff, it 

could then have a free rein in dealing with the Estate however it chose (as IA) and using as many 

outside professionals as it wished at whatever cost it determined to allow - all essentially free of 

14 That single fee was to be paid by the Estate only (and not Plaintiff or her community interest managed by the Bank 
as IA). Likewise, Plaintiff understood the legal rees in connection therewith were to be paid in the same fushion: by 
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judicial supervision. As Plaintiff now clearly perceives and understands, this was the Bank's plan 

from the get-go. Certainly had the Bank advised her of the truth, she never would have changed 

positions and allowed the Bank to become Independent Administrator - by her agreement, or at all. 

She would have absolutely opposed such an oppressive and incompetent regime as has been imposed 

upon her and her interests by this trickery and deceit. 

C. 

The Defendant Bank knew or should have known its statementsl ongoing representations 

(also made once it was IA) and conduct as described above and herein generally, were false, 

deceptive and misleading when made, yet it made them (repeatedly) with the intent, design and 

purpose of deceiving Plaintiff: in order to induce Plaintiff to enter into the Contract. Then the IA 

continued to make false and deceptive statements to allow Defendant Bank/IA to gain control over 

the Estate and its huge purse, and then further, to trick Plaintiff into paying bills on the promise of 

reimbursement, but not paying her back - to gain financial leverage over Plaintiff so that she could 

not oppose this wrongful conduct for fear of never being reimbursed.15 

D. 

As a result of the Bank's/IA's conduct as set out herein, the BankiIA is obligated to and 

should be ordered to disgorge any and all fees, expenses and costs paid out by it, or to, the IA itself. 

the Estate and not by her "managed community interest". 
IS Of course that's exactly what's happened to date. 
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E. 

As a result of this Defendant Bank'sIIA's conduct (as set out above) and fraud/fraud in the 

inducement, Plaintiff has been damaged in an amount in excess of the minimum jurisdictional limits 

of this Court, for which she now sues and seeks to impose liability. Plaintiff also seeks all damages, 

exemplary damages and attorneys' fees and costs as set forth elsewhere herein and incorporated by 

reference herein. 

VI. 

COUNT 4 - ACTION FOR REMOVAL 

A. 

All the factual allegations referenced elsewhere in this entire Petition are incorporated by 

Plaintiff by reference and realleged herein in support of this Count. 

B. 

Pursuant to Texas Probate Code § 149C, Plaintiff seeks the removal of the Bank acting as lA, 

Defendant Bank as independent administrator of the Estate for at least, without limitation, the 

following reasons: 

1. The IA has failed to properly and timely file an inventory - all as set out hereinabove and 

more specifically as set forth in the Complaint filed June 30, 2011 by Plaintiff. The 

errors in the Inventory as filed were pervasive, systematic and deliberate. The Inventory 

as filed is not an Inventory wortby of that name and indeed was described by Plaintiff s 

own counsel, as merely a "work in progress". Such a document with all the failures 
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alleged in the Complaint, does not comport with the requirements of the Texas Probate 

Code and thus amounts to a failure to timely file a proper inventory under TPC § 149(C)-

which "Inventory" in the state it was actually filed and with the admissions of the Bank's 

legal representative - could not be properly sworn to, as the TPC requires. 

2. The IA has threatened the Surviving Spouse, a consumer, with action involving and with 

respect to her ResidencelHomestead and with respect to the Surviving Spouse's property 

under administration by the IA but not part of the Decedent's Estate which exceeds both 

the authority of the IA and of this Court, namely to partition the Homestead, and to take 

the Surviving Spouse's property under administration and give it to the children, 

requiring the Surviving Spouse to "buy" her Constitutionally guaranteed Homestead 

rights and a "taking" of the Surviving Spouse's property. In doing so, the IA has shown 

and given good and sufficient cause that it should be removed as Independent 

Administrator herein. 

3. The 1A has failed to honor its fiduciary duties to Plaintiff and breached, as well, its duty 

of impartiality and should be removed. 

4. The IA failed to give proper notice to a secured creditor holding a mortgage on the 

homestead of approximately One Million, Two Hundred Thousand Dollars, 

($1,200,000.00). Even after this error was pointed out to it by Plaintiff, it took several 

months for the IA to give the required notice to the secured creditor. 
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5. Despite promises to the contrary, the lA has not fixed, and has refused to fix and pay a 

family allowance to the Surviving Spouse in the amount of her support. 

6. As set out above, both the Bank directly and as lA, misrepresented how and to who it 

would charge for its services. They further misrepresented the nature of the services and 

what additional charges would be incurred (e.g., for professionals such as attorneys) and 

whom it/they would seek to charge for such services. Plaintiff was specifically advised 

that she would suffer no charges as a result ofthe IA's services against her community 

property or any of her interests under the lA's management under the course of the 

Hopper Administration. The lA has thus engaged in self-dealing and should be 

discharged. 

7. The IA failed to produce timely Estate Settlement Statements until and only after 

Plaintiff had to hire counsel to demand same. 

8. Reimbursements in amounts in excess of$60,000 have not been paid Plaintiff despite her 

expenditures of these funds on behalf of and at the behest of the IA and despite expenses 

and repeated representations by the IA that they would be repaid to Plaintiff forthwith. 

Additionally, promised funds from stocks have not been paid either; instead being 

wrongfully withheld by the IA. Nor has Plaintiff been paid certain storage charges due 

her by the IA. 

9. As set forth herein, the lA allowed the expiration of options in regard to a company 

known as "Jamcracker, Inc.". 
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10. The IA also allowed the expiration of options in regard to a company known as "GT 

Nexus" - although later by the direct efforts of Plaintiff those options were retroactively 

reinstated. Nonetheless, the IA did allow the options' expiration. 

Plaintiff prays that the Court remove IA as Independent Administrator hereof, and appoint a 

suitable person or entity to serve as the successor Independent Administrator hereof if there is a 

person upon whom the Plaintiff and the children can agree, or otherwise convert this administration 

to a dependent administration and appoint a suitable dependent administrator thereof. Plaintiff seeks 

all its attorneys' fees and costs as allowed by law and prayed for elsewhere herein, which is 

incorporated by reference. 

VII. 

COUNT 5 - BREACH OF FIDUCIARY DUTY 

A. 

All the factual allegations referenced elsewhere in this entire Petition are incorporated by 

Plaintiffby reference and realleged herein in support of this Count. 

B. 

Defendant Bank/IA owed (and has admitted it owes) fiduciary duties to Plaintiff, including, 

but not limited to, a duty ofloyalty, a duty ofutrnost good faith, fairness and honesty, a duty offull 

disclosure, a duty of impartiality, etc. By its actions described above, the Bank/IA, breached its 

fiduciary duties to Plaintiff. 
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C. 

As a result of Bank's/IA's breaches of fiduciary duties, Plaintiff has been damaged in an 

amount in excess of the minimum jurisdictional limits of this Court, for which Plaintiff now sues. 

D. 

As a result of the Defendant Bank' slIA' s conduct as set out herein, the BanklIA is obligated 

to and should be ordered to disgorge any and all fees, expenses and costs paid out by it, or to, the IA 

itself. 

E. 

Plaintiff also seeks all damages, exemplary damages and as appropriate attorney's fees, 

interest and costs as set forth elsewhere herein, which paragraphs are incorporated by reference. 

VII. 

COUNT 6 - UNJUST ENRICHMENT 

A. 

All the factual allegations referenced elsewhere in this entire Petition are incorporated by 

Plaintiff by reference and realleged herein in support of this Count. 

B. 

In addition or in the alternative, and without waiver of the foregoing causes of action, the 

Bank/IA has been unjustly enriched by receiving (or charging or seeking to charge) certain expenses 

to Plaintiff in connection with work done on the Estate - for which Plaintiff should not be charged. 

The IA has held onto funds that were promised to be reimbursed to Plaintiff amounting to tens of 
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thousands of dollars - more than $60,000 altogether. These funds were expended by Plaintiff at the 

urging, behest and agreement of the lA as Estate-related expenses, and were promised by the lA to 

Plaintiff to be promptly reimbursed to Plaintiff. Additionally, funds from stock totaling 

approximately $85,000 promised to be paid Plaintiff, have likewise been wrongfully withheld by the 

lA. IA has, in the meantime, been paying its attorneys' expenses in connection with the Estate (and 

the defense of claims lodged against it - both corporately as the Bank and as the lA): these 

attorneys' fees which have been actually paid, being upon information and belief well more than 

$200,000 to date. The BankJIA has also attributed/allocated much of this cost to Plaintiff. 

Effectively then, the monies withheld from Plaintiff due her as reimbursements, or direct transfer 

payments from funds received for her benefit from third parties, by the Bank/IA, have gone, in 

whole or in part, to pay the Bank'slINs attorneys without Plaintiff's permission or consent. 

C. 

As a result of these actions, Plaintiff has been damaged in an amount in excess of the 

minimum jurisdictional limits of this Court, for which she now sues and seeks her damages from the 

BanklIA. Plaintiff also seeks all damages, exemplary damages and as appropriate attorney's fees, 

interest and costs as set forth elsewhere herein, which paragraphs are incorporated by reference. 

VIII. 

COUNT 7 - MONEY HAD AND RECEIVED 

A. 

All the factual allegations referenced elsewhere in this entire Petition are incorporated by 
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Plaintiff by reference and realleged herein in support of this Count. 

B. 

The IA owes the Plaintiff in excess of $60,000 for money expended by Plaintiff on the lA's 

behalf for the Estate and the Hopper Administration, this being money had and received from the 

Plaintiff to be paid by Defendant to Plaintiff. 

C. 

Plaintiff also seeks all attorneys' fees and expenses, interests and costs to be paid out of the 

Estate, or charged against the IA, all as set forth elsewhere herein and incorporated by reference. 

IX. 

COUNT 8 - DTPA AND MENTAL ANGUISH 

A. 

All the factual allegations referenced elsewhere in this entire Petition are incorporated herein 

by reference and re-alleged herein in support of this Count. 

B. 

Plaintiff is a "consumer" under the Texas Deceptive Trade Practices-Consumer Protection 

Act (the "DTPA"). In order to induce Plaintiff to enter into the Contract in respect to the Bank 

administering the Decedent's Estate (through its assumption of the position/post and concomitant 

authority of acting as the Estate's Independent Administrator/"IA"), the Bank made various 

representations concerning the quality and characteristics of the services that it would provide as the 

IA in the administration of the Estate. The Contract and work undertaken in relation thereto, directly 

PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION FOR DECLARATORY JUDGMENT, BREACH 
OFCONTRACT, BREACH OF FIDUCIARY DUTY, FRAUD, ET AL., FOR REMOVAL 
OF INDEPENDENT ADMINISTRATOR, AND, JURY DEMAND Page 43 

119



involved the Plaintiffs/ "consumer's" Residence (here, Robledo) in myriad ways. 

C. 

This Contract amounted to a purchase of services from the Bank by Plaintiff - which services 

Plaintiff was advised would be without cost to her. The Contract and its contents, as represented, 

prepared and presented to Plaintiff by the Bank, was accepted by Plaintiff directly as so presented, 

without negotiation or any change. At the time of the purchase of these services, Plaintiff executed 

the Contract (Exhibit "A" hereto) which included in detailed form a description of the various 

qualities and characteristics of the Bank's services as IA that Plaintiff expected and contractually 

relied upon. The Contract specified the Bank's services (as IA) to be performed, possessed certain 

qualities and characteristics in regard to the Estate's (then) upcoming administration - which services 

the Bank directly and as IA promised to perform to such standard(s) in its role as IA. Thus, Plaintiff 

was made representations both as a "consumer" to secure her agreement to its services, and, in certain 

respects, as a third-party beneficiary of those represented/promised services as well. 

D. 

These services as actually provided by the Bank as IA since, have NOT conformed to the 

descriptions contained in, or promised, via the Contract - as to quality, price/cost to her, or in any 

other material way. The representations concerning these service parameters were false, misleading, 

deceptive, unconscionable, knowing and intentional - given, and as demonstrated by the Bank's (as 

IA) abject failures in regard to same and its pitiful performance - these failures unequivocally prove. 
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E. 

The Bank did not provide what was promised, either at the onset of the Contract, nor as 

promised dnring the conrse ofthe Hopper Administration, to date. As set forth above, the variance 

between what was promised, both as to the quality and characteristics of the services, and what little 

was delivered is huge. The representations concerning these services were (at least) false, misleading, 

deceptive, unconscionable, knowing and intentional. The Bank has violated, at least, and without 

limitation, §17.46(a), (b)5, (b)7, (b)9 and (b)24 of the DTPA. In regard to such knowing and willful 

violations, Plaintiff further seeks treble damages under, at least §17.S0(b)(l) of the DTPA. 

F. 

As a result of the Bank's (corporately and acting as the JA) actions, Plaintiff has suffered 

economic damages (induding/involving Plaintiff sl "consumer' s" residence) for which she now sues 

and seeks from the Bank. In addition, Plaintiff has suffered mental anguish as a result of the Bank's 

knowing, intentional, unconscionable and wrongful conduct, for which she now sues and seeks relief 

from the Bank. Plaintiff fnrther seeks all attorneys' fees, interest, and costs as allowed under the 

DTP A, and as generally set out herein in this Petition, which requests elsewhere herein are 

incorporated herein by reference. 

X. 

COUNT 9 - EXEMPLARY DAMAGES 

A. 

All the factual allegations referenced elsewhere in this entire Petition are incorporated by 
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Plaintiff by reference and realleged herein in support of this Count. 

B. 

Because Defendant Bank's actions and the lA's were knowing, intentional, and in reckless 

and utter disregard for her rights, Plaintiff is entitled to exemplary damages in an amount to be 

determined by the trier offact against the Defendant Bank and lA, plus her attorney's fees and costs 

- which requests elsewhere herein, are hereby incorporated by reference. 

XI. 

Attorneys' Fees, Interest and Costs 

A. 

All the factual allegations referenced elsewhere in this entire Petition are incorporated by 

Plaintiff by reference and realleged herein in support ofthis claim. 

B. 

Further, by reason of Defendant Bank's and the lA's conduct and the matters alleged 

elsewhere herein, and pursuant to the Texas Civil Practice and Remedies Code, §37.001 et seq., 

and/or §38.001 et seq., and/or Texas Civil Practice & Remedies Code §134.005, and/or the 

Deceptive Trade Practices-Consumer Protection Act, §17 .50 or, alternatively, other applicable law, 

or in equity, Plaintiff is entitled to have and recover of and from Defendant Bank and the lA, her 

reasonable attorneys' fees incurred in connection with disputes concerning the Contract, Declaratory 

actions, and the other causes of action (as appropriate and alleged by law) asserted by Plaintiff 

herein. All notices and demands as required by law for such fees and costs have been or are being 
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given. Plaintiff seeks a reasonable sum for such attorneys' fees and costs; or if this matter requires 

trial, such additional sums as are necessary to cover these attorneys' fees and costs, as well as, all 

reasonable attorneys' fees and costs in any Court of Appeals, for which each and every appeal taken 

(in the event of such an appeal(s» Plaintiff seeks her attorneys' fees and costs, and for all of which 

reasonable attorneys' fees and costs Plaintiff sues and demands relief against Defendant Bank and 

the lA named herein. 

C. 

Plaintiff would further show that if she is allowed to recover under any theory pled in this 

cause against Defendant Bank and/or the IA, Plaintiff is entitled to all pre-judgment interest 

appropriate, at the highest rate allowed by law against Defendant Bank and/or the lA. Further, 

Plaintiff would show that if she is allowed to recover under any theory pled in this cause against this 

Defendant Bank and/or the lA, Plaintiffis entitled to all post-judgment interest as appropriate, at the 

highest rate allowed by law against this Defendant Bank, from the date of judgment until the 

satisfaction of same. Plaintiff also seeks all costs of court and all other costs expended herein as are 

allowed at law or in equity. 

D. 

Further, pursuant to Texas Probate Code § 245, Plaintiff prays that the Court award her costs 

and expenses incurred by her in this removal action, including reasonable attorneys' fees and 

expenses, to be paid by Defendant Bank and/or the lA. 
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E. 

Further, pursuant to Texas Probate Code § 149C(6)(d), Plaintiff prays that the Court award 

her costs and expenses incurred by her in this removal action, including reasonable attorneys' fees 

and expenses, to be paid out of the Estate. 

F. 

Plaintiff likewise seeks judgment for the same relief as to attorneys' fees, costs, interest, 

sought in Paragraphs "B" and "c" above, also as to Defendant children, jointly and severally, as to 

matters pled in connection with the Declaratory Judgment sought in Count "1" above under Tex. 

Civ. Prac. & Rem. Code §§ 37.001 et seq. and other applicable laws, to the same extent it is sought 

against the Bank in Paragraphs "B" and "c" above in this Attorney's Fees, Interest and Costs 

section. 

XII. 

Conditions Precedent 

All conditions precedent to recover under the claims asserted herein have occurred or been 

performed as to all Defendants herein. 

XIII. 

Jury Demand 

Plaintiff respectfully requests a jury trial and a jury fee has already been paid. 

Prayer 

WHEREFORE PREMISES CONSIDERED, for these reasons Plaintiffprays that Defendants 
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named herein be cited to appear and answer and that Plaintiff have Judgment and this Court award 

Judgment, against Defendants, jointly and severally, where and as may be appropriate, for the 

following (as applicable and appropriate): 

a. A Declaratory judgment in all the particulars and generally as set out above, against 

all Defendants in favor of Plaintiff in all respects, together with all attorneys' fees 

and costs to the greatest extent allowed by law; 

b. Judgment in favor of Plaintiff upon any of the theories, actions or causes of action 

pled herein against any or all of the Defendants (as pled) for such sums as may be 

proved in open Court and for judgment for all other appropriate relief enumerated 

(whether generally or specifically) in this Petition and Prayer, or as may be 

appropriate in the premises; 

c. Disgorgement of all fees, including attorneys' fees charged or paid out by or to the 

IAIBank, plus all expenses and costs charged by the IAIBank and paid out by, or to, 

the IA; 

d. All reimbursements, stock payments, escrow payments, storage charges, and all other 

sums properly due or owed Plaintiff promised by the lA, or otherwise, be paid 

Plaintiff; 

e. Removal of the IA as independent administrator and appropriate Court orders 

thereafter, all as set out above; 

f. All actual, consequential, and special damages; alternatively,relieffor all Plaintiffs 

PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION FOR DECLARATORY JUDGMENT, BREACH 
OFCONTRACT, BREACH OF FIDUCIARY DUTY, FRAUD, ET AL., FOR REMOVAL 
OF INDEPENDENT ADMINISTRATOR, AND, JURY DEMAND Page 49 

125



damages; 

g. All additional damages, mental anguish damages, and special damages as allowed by 

the DTP A, or other applicable law; 

h. All exemplary damages as sought in the Petition (plus reasonable attorneys' fees and 

any costs in connection therewith) 

I. Reasonable and necessary attorneys' fees, j ointly and severally against Defendants (as 

may be appropriate), and if this cause requires a trial, for Plaintiff s reasonable 

attorneys' fees for the prosecution or defense of same; and, an additional sum or 

sums if this cause is appealed, all as specified more fully hereinabove; 

J. Costs of suit or reasonable expenses as are allowed at law or in equity; 

k. Prejudgment and post-judgment interest as allowed, at the highest rates allowed by 

law; 

1. For such Declaratory and other orders and judgments affecting the obligations of 

each of the Defendants, j ointly and severally, to Plaintiff and as to and to uphold the 

rights of Plaintiff and in favor of Plaintiff, as this Honorable Court may find 

appropriate under the circumstances; and 

m. All other general and special relief, in law or equity, to which Plaintiff may be justly 

entitled. 

PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION FOR DECLARATORY JUDGMENT, BREACH 
OFCONTRACT, BREACH OF FIDUCIARY DUTY, FRAUD, ET AL., FOR REMOVAL 
OF INDEPENDENT ADMINISTRATOR, AND, JURY DEMAND Page 50 

126



Respectfully submitted, 

Kenneth B. Tomlinson 
State BarNo. 20123100 

THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

State 
Janet P. Strong 
State Bar No. 19415020 

ATTORNEYS FOR PLAINTIFF 
JON. HOPPER 
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CERTIFICATE OF SERVICE 

I hereby certifY that a true and correct copy of the foregoing document has been sent via 

z ti, 
hand-delivery to all counsel of record on the'~ day of November, 2011. 
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April 15,2010 

Ms. Jo N. Hopper 
9 Robledo Drive 
Dallas, Texas 75230 

Ms. Laura S. Wassmer 
8005 Roe Avenue 
Prairie Village, Kansas 66208 

Re: Estate of Max C. Hopper 

Dear Jo, Laura, and Stephen: 

J.P.Morgan 

Mr. Stephen Hopper 
3625 Nort4 Classen Blvd 
Oklahoma City, Oklahoma 73118 

During our recent communications, I promised to send you a letter in which I would set 
forth the financial terms upon which JPMorgan Chase Bank, N.A. would serve as independent 
administrator of the Estate of Max D. Hopper. Clearly, we are agreeing to serve on the basis of 
our standard fees for service as an executor of an estate; and will not be charging the fees that 
could be charged if we were follow the provisions of Section 241 of the Texas Probate Code 
which governs compensation for persolllj.! representatives who are under court supervision. 

The fees we propose to charge are set forth in the attached fee schedule. We will be 
providing you with periodic financial reports that will show you the receipl:$ and disbursements 
that are being collected and paid during the course of the administration of Mr. Hopper's estate, 
and these reports also will disclose any fee charges assessed and collected by JPMorgan Chase 
Bank; N.A. in its capacity. as independent administrator. 

I am here to answer any questions that any of you may have that develop during the 
course of the administration of Mr. Hopper's eS"'.ate~ and I .wolild encourage you to ask those 
questions as they develop. 

I am sending to each of you two copies of this letter with the attached fee schedule, and if 
you approve of the basis upon which we will 'provide these services, please sign the duplicate 
~opy of the letter I am providing and return the duplicate copy to me in the postage paid 
envelope I am providing for that purpose. 

Sincerely, 

/2ttf/J1L- ~IoQiL 
I 

j Susan H. Novak 
Vice President 

TXl~2979, 2200 Ross Avenue, 7th Floor, Dallas. Texas 75201 

JPMorgan Chase Bank. N.A. 

Bank products and services are offered through JPMorgan Chase Bank, N.A. and its affiliates. Securities are offered by lP. Morgan Securities Inc. 

I , 

t 
! 
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I 
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Page 2 J.P.Morgan 

I agree to your service as independent administrator on the basis you have outlined in this 
letter. 

-

76995.000001 EMF_US 30368034vl 
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JPMorganO 

Estate Settlement serVices~ 
Fee Schedule - Texas 

JPMorgan handles estates of all sizes 
and types-professionally and impartially. 
When you name JPMorgan Chase Bank, 
N .A. as personal representative, executor 
or agent for the executor, there's security 
in the knowledge that professionals will 
handle all estate settlement 
responsibilities. 

With our competitive pricing schedule, 
fees are structured so that we provide 
cost-effective service. 

Estate Settlement Services Include: 

r Locating financial records 

r Gathering estate assets 

r Safeguarding property 

r Notifying beneficiaries 

r Identifying and paying debts 

r Collecting amounts owed to the estate 

r Determining cash flow needs and record 
maintenance 

r Making decisions about tax deductions, asset 
valuations and distributions 

r Managing and preserving assets 

r Making decisions about which assets to sell 
(and when to seU them) 

r . Validating claims against the estate 

r Supervising litigation, if necessary 

r Paying taxes and other estate expenses 

r Filing required estate and income tax returns 

r Preparing necessary inventory or court 
accounting 

r Remaining impartial to determine what to 
distribute to beneficiaries or trusts based on 
specifications in the will or state laws 

Fees 

JPMorgan's Estate Settiement Services are priced 
on the market value of all assets included on the 
federal estate tax return. These fees are not 
annual charges. Rather, they apply to the entire 
estate settiement period. 

Account Administration Fee' 
Market Varue Minimum fee: $10,000 

Rrst $2 million 3.0% 
Over $2 million 2.0% 

Property currentiy managed by JPMorgan, In a 
trust or an investment management account, will 
be subject to a discount before applying the 
Account Administration fee. 

Additional fees2 are charged for selected services 
and assistance, including: 

". Tax services 

r Alternative asset management 

r Litigation regarding account assets 

Co-fiduciary Services 

When requested, JPMorgan Chase Bank, N.A. will 
be pleased to serve with an individual as a co
fiduciary. Compensation paid to the co-fiduciary 
will be in addition to our Estate Settlement fees. 
The same fee applies when JPMorgan Chase Bank, 
N .A. acts as agent for executors. 

Legal Representation and Other 
Professional Services 

Legal counsel is retained on every account we 
administer. The attorney represents the estate in 
court and oversees legal matters during estate 
administration. Attorney fees, as well as charges 
by other outside profeSSionals, are an expense of 
the estate and are in addition to our Estate 
Settlement fees. 
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JPMorganO 

Footnotes: 
1. Property, Insurance, annuities and qualified plans not collected by, or 

payable to JPMorgan Chase Bank, N.A. may be subject to a discount 
before applying the Account Adminlstrntlon fee. . 

2, Please refer to the AdditIOnal Services Fee Schedule for all applicable fees. 

General Notes: 
Investments In JPMorgan Funds are made in Institutional, Select or Ultra 
shares, as appropriate, which have no sales load Or 12b-l fees. 
Investment management fees, administrative fees, distribution fees and 
other fees for servk:eS rendered are paid to ]PMorgan Investment 
AdViSOrs Inc. and Its affiliates by JPMorgan Funds. Your advisor can 
provide copies of mutual fund prospectuses describing such fees, as well 
as the most reCent average annual fees charged by the funds In which 
your assets are Invested. 
Your advisor can provide you with separate fee schedules for additional 
services Induding, but not limited to, dosely held assets, trust~owned life 
Insurance policies and annuities, fann and ranch properties. oil, gas and 
mineral Jnterests~ real estate and tax services, 
Overdraft charges will be assessed based on the Prime Rate In effect as 
published by '"The Wall Street Journal" Money Rates sectlon. 

JPMorgan Chase & Co. and Its affiliates do not render tax: advice. 
For tax advice specific to your situation. please consult your tax 
advisor. Estate planning requires legal assistance, JPMorgan 
Chase & Co. does not practfce estate planning law. 

Contact JPMorgan Distribution Services, Inc. at 1 ~B00-4B0-4111 
or visit www.jpmorganfunds.com. for a fund prospectus. 
Investors should carefully consider the Investment objectives, 
risk, as well as charges and expenses of the mutual fund carefully 
before Investing. The prospectus contains this and other 
information about the mutual fund. Read the prospectus carefully 
before investing. 

JPMorgan Funds are distributed by JPMorgan Distribution 
ServiCes, Inc., which is an affiliate of JPMorgan Chase & Co. 
Affiliates of JPMorgan Chase & Co. receive fees for providing 
various services to the funds. 

Products and services, Induding fidudary and custody products 
and services, are offered through JPMorgan Chase Bank, N.A. and 
its affiliates. Securities (Indudlng mutual funds) and certain 
Investment advisory services are provided by J.P. Morgan 
Securities Inc., member NYSE, NASD and SIPC, or Chase 
Investment Services Corp., member NASD and SIPC. J.P. Morgan 
Securities Inc. and Chase Investment Services Corp. are affiliates 
of JPMorgan Chase Bank, N.A. Insurance products are provided 
by various insurance companies and offered through JPMorgan 
Insurance Agency, Inc. Products not available in all states. 

Investment accounts and Insurance products are not a 
bank deposit. Not FDIC insured. Not insured by any 
federal government agency. Not guaranteed by the bank 
• May lose value 

© 2006 JPMorgan Chase & Co. 70211 07/2006 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF § 
§ 

MAX D. HOPPER, § 
§ 

DECEASED § 
§ 
§ 

JO N. HOPPER, § 
§ 

Plaintiff, § 
§ 

~ § 
§ 

JPMORGAN CHASE, N.A., STEPHEN § 
B. HOPPER and LAURA WASSMER, § 

§ 
Defendants. § 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S COUNTER CLAIM AND CROSS 
CLAIM FOR DECLARATORY JUDGMENT 

STEPHEN HOPPER and LAURA WASSMER (collectively the "Heirs") file this 

Counter Claim against Plaintiff and Cross Claim against the Defendant JP Morgan Chase, N.A. 

for Declaratory Judgment and in support therefore would respectfully show the Court as follows: 

I. 

DISCOVERY CONTROL PLAN 

I. Discovery is intended to be conducted under a Level 3 Discovery Control Plan 

pursuant to Texas Rule of Civil Procedure 190.4. 

STEPHEN HOPPER'S AND LAURA WASSMER'S PETITION FOR DECLARATOR Y JuDGMENT PAGE I 

133



II. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this matter pursuant to Texas Probate Code 

Section 4(C)(c) because it involves probate proceedings. 

3. Venue is proper in DaIlas County, Texas, because this action is related to the 

probate proceedings of the Estate of Max D. Hopper, Deceased, pending in this statutory probate 

court. 

III. 

PARTIES 

4. Counter/Cross Claimant Dr. Stephen Hopper ("Dr. Hopper") is Decedent's son 

and an heir of the Estate. Dr. Hopper resides at 501 NW 41 st Street, Oklahoma City, Oklahoma 

731 J 8. 

5. Counter/Cross Claimant Laura Wassmer ("Mrs. Wassmer") is Decedent's 

daughter and is an heir of the Estate. Ms. Wassmer resides at 8005 Roe Avenue, Prairie Village, 

Kansas 66208. 

6. Counter/Cross Claimants Stephen Hopper and Laura Wassmer are hereafter 

coIlectively referred to as the "Heirs." 

7. Respondent Jo N. Hopper ("Mrs. Hopper") is the surviving spouse of Decedent. 

Mrs. Hopper resides at 9 Robledo Drive, Dallas, Texas 75230. There is no need for service of 

process because Mrs. Hopper has entered an appearance in this matter and is represented by legal 

counsel. TEX. PROB. CODE §34. 

8. Respondent JPMorgan Chase Bank, N.A. (the "Bank" or "Independent 

Administrator") is the Independent Administrator of the Estate. There is no need for service of 
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process because the Bank has entered an appearance in this matter and is represented by legal 

counsel. TEX. PROB. CODE §34. 

9. The above-referenced parties are collectively referred to herein as the "Parties." 

IV. 

FACTS 

A. Max D. Hopper Died Intestate. 

10. Max D. Hopper ("Decedent") died on January 25, 2010, intestate. He was 

survived by his second wife, Jo N. Hopper ("Mrs. Hopper") and by his children fTom his first 

marriage, Dr. Stephen Hopper ("Dr. Hopper") and Laura S. Wassmer ("Mrs. Wassmer") 

(together, "the Heirs"). 

II. The estate subject to administration (the "Hopper Estate") was approximately $25 

million, and was mostly community property subject to estate administration under Texas 

Probate Code ("TPC" or "Code") Section 177. (All section references below are to the TPC, 

unless otherwise indicated.) JPMorgan Chase Bank, N.A. ("the Bank") was appointed 

Independent Administrator of Decedent's estate by agreement of the Heirs and Mrs. Hopper 

pursuant to TPC Section 145( e). 

12. Under Texas intestacy law, "Decedent's Estate" (his separate property and his 

one-half interest in the community property) passes to Dr. Hopper and Mrs. Wassmer, equally. 

TEX. PROB. CODE §45. Mrs. Hopper will receive her one-half interest in the community property 

estate. The Ip.ventory, Appraisement, and List of Claims states that the Decedent's separate 

property and the Hoppers' full community property estate is worth approximately 

$25,821,517.08 (of which approximately 43,809.00 is Decedent's separate property). 
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B. The Bank Proposed An Improper Distribution Of Estate Assets, And Mrs. Hopper 
Is Attempting To Capitalize On The Bank's Errors. 

13. The Bank has failed to follow the Bank's clear duties under Texas probate law 

regarding the proper distribution of the Hopper Estate. These mistakes were not nuances or 

subtleties; they concern the fundamentals of Texas estate administration. 

14. The Bank and its counsel failed to recognize that the Hopper Estate was governed 

by the Code's process of partition and distribution, until it had improperly partitioned and 

distributed most of the Hopper Estate, many millions of dollars, without a Section 150 partition 

proceeding. The Bank did not inform the Heirs that these distributions were unlawful, and thus 

the Heirs did not knowingly consent to such distributions in lieu of the lawful statutory partition 

and distribution process. 

15. The Bank's legal counsel had also announced plans for the further distribution of 

estate assets, including most importantly the principal residence of Decedent and Mrs. Hopper 

located at 9 Robledo Drive, Dallas, Texas 75230 ("Robledo"), in a manner that was unlawful and 

profoundly prejudicial to the Heirs. As to these later distributions, including Robledo, the Bank 

was distributing undivided interests. Robledo was being conveyed as follows: an undivided Y, 

interest to Mrs. Hopper, and an undivided 114 interest each to Mrs. Wassmer and Dr. Hopper. 

With such a distribution, Mrs. Hopper would have the exclusive right to occupy the house as her 

homestead, yet Mrs. Wassmer and Dr. Hopper would bear the significant costs and burdens of 

co-ownership. The Bank's Inventory, Appraisement, and List of Claims values Robledo at 

$1,935,000.00, and Robledo is subject to a mortgage that secures a $1,200,000.00 note. 

16. Legal counsel for the Heirs promptly and formally called these errors to the 

Bank's attention. Heirs' counsel also alerted Bank's counsel that the beneficiaries would receive 

considerably different financial treatment from the unlawful distribution of undivided interests. 
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17. In response, rather than admit to clear errors in the distribution of estate assets, the 

Bank compounded its breaches of fiduciary duty by floundering for explanations of earlier 

mistakes, asserting that the culprit was an alleged confused state of Texas probate law. The 

Bank changed its legal position a number of times as it became increasingly untenable, but 

always clung to the same refuge-that the law is allegedly unclear. 

18. At that late point in the estate administration, many months after the improper 

distribution of most of the Estate, the Bank for the first time acknowledged that Section 150 and 

the judicially administered partition and distribution process may apply to the Hopper Estate (the 

Heirs contend that it must apply). It also acknowledged that a Section 150 partition would 

produce a meaningfully different financial result than the distribution of undivided interests it 

proposed. 

19. Mrs. Hopper looks to exploit this apparent confusion. The Bank and its counsel 

have asserted that Texas law is unclear and could operate (under one alleged interpretation) to 

benefit Mrs. Hopper. Mrs. Hopper is simply attempting to put to use the advantage that the Bank 

and its counsel provided her: an alleged possible interpretation of Texas law that would create a 

windfall for her, at the Heirs' expense. 

20. This explanation is provided so that the Court is not misled. Texas law regarding 

the need for a Section 150 partition in the Hopper Estate is completely clear. The Bank pretends 

that the law is unclear, to excuse its mistake in attempting to distribute undivided interests in 

estate assets. Mrs. Hopper's position on the law is an effort to capitalize on the confusion that 

the Bank has labored to create, to justify its efforts to distribute undivided interests. 
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V. 

DECLARATORY JUDGMENT 

A. Introduction 

21. The Heirs bring this Petition for Declaratory Judgment under Texas Civil Practice 

and Remedies Code Section 37.001 et seq. 

22. The Parties have not reached agreement on whether the Independent 

Administrator must seek a partition and distribution under TPC Section 150 and, if such partition 

and distribution takes place, how certain assets, particularly Robledo, should be distributed. 

23. Therefore, this matter is ripe for a declaratory judgment action. 

B. Relief Requested 

24. The Heirs respectfully request that the Court enter an order declaring the 

following: 

(1) The Independent Administrator must seek a partition and distribution of the Estate 

under Texas Probate Code Section 150, since the Heirs and Mrs. Hopper have not 

reached agreement on how the assets are to be distributed; 

(2) A partition of the Estate under Texas Probate Code Section 150 includes the 

entire community property estate subject to administration by the Independent 

Administrator. Such partition is not limited to a partition of Decedent's separatre 

property and one-half interest in community property.; 

(3) The partition of the entire community property subject to estate administration 

must include Robledo, and the party that does not receive Robledo should receive 

assets equal in value to the full fair market value of Robledo; 
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, . 

(4) In the partition and distribution of the Estate under Section 150, Robledo should 

be distributed to Mrs. Hopper, and assets of equal value should be distributed to 

the Heirs; and 

(5) The partition of Robledo should be decided in the context of all estate assets that 

were to have been partitioned and distributed under Texas Probate Code Section 

150, and the Heirs may not be prejudiced by the Bank's prior unlawful 

distributions of estate assets. 

VI. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Stephen Hopper and Laura Wassmer pray 

that the Court grant this Petition for Declaratory Judgment and enter an order declaring that: 

(I) The Independent Administrator must seek a partition and distribution of the Estate 

under Texas Probate Code Section 150, since the Heirs and Mrs. Hopper have not 

reached agreement on how the assets are to be distributed; 

(2) A partition of the Estate under Texas Probate Code Section 150 includes the 

entire community property estate subject to administration by the Independent 

Administrator. Such partition is not limited to a partition of Decedent's separatre 

property and one-half interest in community property.; 

(3) The partition of the entire community property subject to estate administration 

must include Robledo, and the party that does not receive Robledo should receive 

assets equal in value to the full fair market value of Robledo; 
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· . 

(4) In the partition and distribution of the Estate under Section 150, Robledo should 

be distributed to Mrs. Hopper, and assets of equal value should be distributed to 

the Heirs; 

(5) The partition of Robledo should be decided in the context of all estate assets that 

were to have been partitioned and distributed under Texas Probate Code Section 

150, and the Heirs may not be prejudiced by the Bank's prior unlawful 

distributions of estate assets; and 

(6) Stephen Hopper and Laura Wassmer should be awarded their attorneys' fees, 

expenses, and costs pursuant to Texas Civil Practice and Remedies Code Section 

37.009, Texas Rule of Civil Procedure 131, and other applicable law. 

Respectfully submitted, 

GLAST, PHILLIPS & MURRAY, P.C. 

B~ 
State Bar No. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARYSTOLBACH 
State Bar No. 19277700 

GLAST, PHILLIPS & MURRA Y, P.C. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 
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IN THE PROBATE CO ,il{:t',1 c C,~;, I'JT' Y 
J\L~r\;) Ut..dl 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

STEPHEN HOPPER and LAURA WASSMER (collectively "Heirs") file this Second 

Amended Motion for Partial Summary Judgment and in support therefore would respectfully 

show as follows: 

I. 

RELIEF REQUESTED 

The Heirs respectfully request that the Court enter a summary judgment declaring the 

following: 

(l) The Independent Administrator must seek a partition and distribution of the Estate 

under Texas Probate Code Section ISO, since the Heirs and Mrs. Hopper have not 

reached agreement on how the assets are to be distributed; 
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(2) A partition of the Estate under Texas Probate Code Section 150 includes the 

entire community property estate subject to administration by the Independent 

Administrator. Such partition is not limited to a partition of Decedent's separate 

property and one-half interest in community property.; 

(3) The partition of the entire community property subject to estate administration 

must include Robledo, and the party that does not receive Robledo should receive 

assets equal in value to the full fair market value of Robledo; 

(4) In the partition and distribution of the Estate under Section 150, Robledo should 

be distributed to Mrs. Hopper, and assets of equal value should be distributed to 

the Heirs; and 

(5) The partition of Robledo should be decided in the context of all estate assets that 

were to have been partitioned and distributed under Texas Probate Code Section 

150, and the Heirs may not be prejudiced by the Bank's prior unlawful 

distributions of estate assets. 

II. 

SUMMARY JUDGMENT EVIDENCE 

This Motion for Partial Summary Judgment is supported by the pleadings and documents 

on file with the Court as well as Exhibits "A" and "B" to this Motion, which are incorporated 

herein by reference. 

III. 

FACTS 

A. Max D. Hopper Died Intestate. 

Max D. Hopper ("Decedent") died on January 25, 2010, intestate. He was survived by 

his second wife, Jo N. Hopper ("Mrs. Hopper") and by his children from his first marriage, Dr. 
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, 

Stephen Hopper ("Dr. Hopper") and Laura S. Wassmer ("Mrs. Wassmer") (together, "the 

Heirs"). 

The estate subject to administration (the "Hopper Estate") was approximately $25 

million, and was mostly community property subject to estate administration under Texas 

Probate Code ("TPC" or "Code") Section 177. (All section references below are to the TPC, 

unless otherwise indicated.) JPMorgan Chase Bank, N.A. ("the Bank") was appointed 

Independent Administrator of Decedent's estate by agreement of the Heirs and Mrs. Hopper 

pursuant to TPC Section 145(e). 

Under Texas intestacy law, "Decedent's Estate" (his separate property and his one-half 

interest in the community property) passes to Dr. Hopper and Mrs. Wassmer, equally. TEX. 

PROB. CODE §45. Mrs. Hopper will receive her one-half interest in the community property 

estate. The Inventory, Appraisement, and List of Claims states that the Decedent's separate 

property and the Hoppers' full community property estate is worth approximately 

$25,821,517 .08 (of which approximately $43,809.00 is Decedent's separate property). 

B. The Bank Proposed An Improper Distribntion Of Estate Assets, And Mrs. Hopper 
Is Attempting To Capitalize On The Bank's Errors. 

The Bank has failed to follow the Bank's clear duties under Texas probate law regarding 

the proper distribution of the Hopper Estate. These mistakes were not nuances or subtleties; they 

concern the fundamentals of Texas estate administration. 

The Bank and its counsel failed to recognize that the Hopper Estate was governed by the 

Code's process of partition and distribution, until it had improperly partitioned and distributed 

most of the Hopper Estate, many millions of dollars, without a Section 150 partition proceeding. 

The Rank did not inform the Heirs that these distributions were unlawful. and the Heirs did not 

knowingly consent to such distributions in lieu of the lawful statutory partition and distribution 
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process. See Affidavits of Laura Wassmer and Stephen B. Hopper attached hereto and marked 

as Exhibits "A" and "B". 

The Bank's legal counsel had also announced plans for the further distribution of estate 

a~set~, including mo~t importantly the principal re~idence of Decedent and Mrs. Hopper located 

at 9 Robledo Drive, Dallas, Texas 75230 ("Robledo"), in a manner that was unlawful and 

profoundly prejudicial to the Heirs. As to these later distributions, including Robledo, the 

Bank's plan was to distribute undivided interests. Robledo was being conveyed as follows: an 

undivided Yz interest to Mrs. Hopper, and an undivided 1/4 interest each to Mrs. Wassmer and 

Dr. Hopper. With such a distribution, Mrs. Hopper would have the exclusive right to occupy the 

house as her homestead, yet Mrs. Wassmer and Dr. Hopper would bear the significant costs and 

burdens of co-ownership. The Bank's Inventory, Appraisement, and List of Claims values 

Robledo at $1,935,000.00, and Robledo is subject to a mortgage that secures a $1,200,000.00 

note. 

Legal counsel for the Heirs promptly and formally called these errors to the Bunk's 

attention. Heirs' counsel also alerted Bank's counsel that the beneficiaries would receive 

considerably different financial treatment from the unlawful distribution of undivided interests. 

In response, rather than admit to clear errors in the distribution of estate assets, the Bank 

compounded its breaches of fiduciary duty by floundering for explanations of earlier mistakes, 

asserting that the culprit was an alleged confused state of Texas probate law. The Bank changed 

its legal position a number oftimes as it became increasingly untenable, but always clung to the 

same refuge-that the law is allegedly unclear. 

At that late point in the estate administration, many. months after the improper 

distribution of most of the Estate, the Bank for the first time acknowledged that Section 150 and 
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• 

the judicially administered partition and distribution process may apply to the Hopper Estate (the 

Heirs contend that it must apply). It also acknowledged that a Section 150 partition would 

produce a meaningfully different financial result than the distribution of undivided interests it 

proposed. 

Mrs. Hopper looks to exploit this apparent confusion. The Bank and its counsel have 

asserted that Texas law is unclear and could operate (under one alleged interpretation) to benefit 

Mrs. Hopper. Mrs. Hopper is simply attempting to put to use the advantage that the Bank and its 

counsel provided her: an alleged possible interpretation of Texas law that would create a windfall 

for her, at the Heirs' expense. 

This explanation is provided so that the Court is not misled. Texas law regarding the 

need for a Section 150 partition in the Hopper Estate is completely clear. The Bank pretends that 

the law is unclear, to excuse its mistake in distributing most of the Hopper Estate unlawfully and 

further attempting to distribute undivided interests in remaining estate assets. Mrs. Hopper's 

position on the law is an effort to capitalize on the confusion that the Bank has labored to create, 

by attempting to justifY its prior decision to distribute undivided interests in Robledo. 

IV. 

ARGUMENT 

A. SUMMARY JUDGMENT STANDARD 

The Court should grant this motion for partial summary jUdgment because there are no 

genuine issues of material fact, and the Heirs are entitled to judgment as a matter of law. TEX. 

R. elY. P. 166a(c). 

B. ISSUE 1: THE INDEPENDENT ADMINISTRATOR MUST SEEK A 
PARTITION AND DISTRIBUTION OF THE ESTATE UNDER TEXAS 
PROBATE CODE SECTION 150, SINCE THE HEIRS AND MRS. HOPPER 
HAVE NOT REACHED AGREEMENT ON HOW THE ASSETS ARE TO BE 
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DISTRIBUTED. 

The Bank as Independent Administrator is not authorized to distribute undivided interests 

in estate assets, and Decedent did not grant the Bank the authority to partition the assets (since 

Decedent died intestate without a will). Mrs. Hopper and the Heirs have not reuched an 

agreement on how the Estate should be distributed. Therefore, the Bank must request a partition 

and distribution of the Estate through TPC Section 150. 

Under Section 150, TPC Sections 379 through 387 clearly explain the way in which all 

estate assets are to be partitioned. Mrs. Hopper and the Heirs are each to receive individually 

owned separate interests, not shared, undivided interests. This is in accord with the long-

standing procedure for finalizing estate administrations. 

1. Assets Must Be Partitioned And Distributed Under TPC Section 150. 

A leading secondary authority on Texas probate law states, "There is no authority for the 

distribution of undivided interests; however if the distributees are agreeable, property is often 

divided without a partition." Woodward & Smith, 18 TEXAS PRACTTCR-PROBATR AND 

DECEDENTS' ESTATES 397 (1972). While this statement of the law is made in reference to a 

dependent administration, an independent administrator is able to do without court authority only 

what a dependent administrator would be able to do with court authority. TEX. PROB. CODE 

§145B; Rowland v. Moore, 174 S.W.2d 248, 250 (Tex. 1943). Because a dependent 

administrator cannot distribute undivided interests (absent agreement among the beneficiaries), 

neither can an independent administrator. 

Further, it is well established, and uncontroverted among the parties, that an independent 

executor (and thus the Bank as an independent administrator) has no authority to partition an 

estate, non-judicially, unless the will grants the executor or administrator such authority (or the 

beneficiades agree to a specific division of assets). See, e.g., TEX. PROB. CODE § 150; Clark v. 
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Posey, 329 S. W.2d 516 (Tex. Civ. App.-Austin 1959, writ ref'd n.r.e.); Gonzalez v. Gonzalez, 469 

S.W.2d 624 (Tex. Civ. App.-Corpus Christi 1971, writ ref'd n.r.e.); In re Estate of Spindor, 840 

S.W.2d 665 (Tex. App.-Eastland 1992, no writ). 

With r<:!~p<:!ct to the Hopper Estate, Decedent died intestate. Accordingly, there was no 

authority granted in a will for the Bank to partition and distribute the Estate's assets. The Heirs 

have attempted to reach agreement on how the assets should be distributed, but to no avail (largely 

because of the improper positions being taken by the Bank and Mrs. Hopper on how Robledo 

should be distributed). 

Without any agreement among Mrs. Hopper and the Heirs and no authority to distribute 

undivided interests or to partition assets on its own, the Bank must request that the assets be 

partitioned and distributed under TPC Section 150. "If the decedent died intestate, the personal 

representative should file a final account and ask for either a partition and distribution or an order 

of sale." Judge DeShazo, Nikki, et aI., TEXAS PRACTICE GUIDE: PROBATE § 13: 162 (2000 & 

Supp.2010). 

TPC Section ISO provides: 

If the will does not distribute the entire estate of the testator, or provide a 
meanS for partition of said estate, or if no will was probated, the independent 
executor may file his final account in the county court in which the will was 
probated, or if no will was probated, in the county court in which the order 
appointing the independent executor was entered, and ask for either partition and 
distribution of the estate or an order of sale of any portion of the estate alleged by 
the independent executor and found by the court to be incapable of a fair and 
equal partition and distribution, or both; and the same either shall be partitioned 
and distributed or shall be sold, or both, in the manner provided for the partition 
and distribution of property and the sale of property incapable of division in 
estates administered under the direction of the county court. 
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The application of the law in the Hopper Estate is clear. The Independent Administrator 

must proceed under Section 150 to accomplish a formal, judicially supervised partition and 

distribution ofthe Estate. 

2. When Section 150 Is Applied, Sections 379 Through 387 Determine 
How Estate Assets Are To Be Partitioned And Distributed. 

In a Section 150 partition and distribution, the rules of TPC Section 379 through 387 

become applicable to the Hopper Estate. 

Subsection (c) of TPC §380 ("Partition and Distribution Where Property is Capable of 
Division") provides; 

(c) Partition by Commissioners. The commissioners shall make a fair, just, and 
impartial partition and distribution of the estate in the following order: 

(1) Of the land or other property, by allotting to each distributee a share in each parcel 
or shares in one or more parcels, or one or more parcels separately, either with or without the 
addition of a share or shares of other parcels, as shall be most for the interest of the 
distributees; provided, the real estate is capable of being divided without manifest injury to 
all or any of the distributees. 

(2) If the real estate is not capable of a fair, just and equal division in kind, but may be 
made so by allotting to one or more of the distributees a proportion of the money or other 
personal property to supply the deficiency or deficiencies, the commissioners shall have 
power to make, as nearly as may be, an equal division of the real estate and supply the 
deficiency of any share or shares from the money or other property. 

(3) The commissioners shall proceed to make a like division in kind, as nearly as may 
be, of the money and other personal property, and shall determine by lot, among equal shares, 
to whom each particular share shall belong. 

These provisions clearly show that the Probate Code requires that the partition and 

distribution is to be in kind, and not of undivided interests. Several examples will illustrate the 

operation of these provisions in this manner. Suppose that an intestate decedent, who was 

survived by two sons (A and B) as heirs, owned two parcels of real property in Bosque County: 

an 800-acre tract and a 1,200-acre tract. The commissioners determine, however, that the two 

tracts are of equal value. In this situation, subsection (c)( I) tells us that the commissioners could 
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make a partition and distribution "by allotting to each distributee ... one or more parcels 

separately"-that is, by distributing the 800-acre tract to A and the I ,200-acre tract to B. 

Suppose, instead, that the decedent owned only one parcel, a 2,000-acre tract, with a creek 

running through the middle of the tract that forms a natural boundary. In this situation, 

subparagraph (c)(I) tells us that the commissioners could make a partition and distribution "by 

allotting to each distributee a share in [that one] parcel." Suppose, further, in this example, that the 

800 acres on the north side of the creek are more valuable than the 1,200 acres on the south side of 

the creek (perhaps because of water wells). This situation could trigger subsection (c)(2): "If the 

real estate is not capable of a fair, just and equal division in kind," the commissioners could 

distribute "a proportion of the money or other personal property to supply the deficiency." 

(Emphasis added.) As these examples illustrate, the statute makes it clear that parcels are to be 

partitioned and distributed in their entirety, and not as undivided interests. 

That the partition and distribution is to be in kind, and not of undivided interests, is further 

illustrated by subsection (c)(3), dealing with the partition and distribution of property other than 

real estate: "The commissioners shall proceed to make a like division in kind, as nearly as may 

be, of the money and other personal property, and shall determine by lot, among equal shares, to 

whom each particular share shall belong." (Emphasis added.) 

Returning to Woodward & Smith's Texas Practice treatise, there is a good reason for 

Professors Woodward and Smith to conclude that "there is no authority for the distribution of 

undivided interests." The reason why there is no such authority is that the partition and 

distribution to be made in cases of intestacy (at least where there is a court-supervised dependent 

administration) is that the governing Texas statutes do not authorize or permit distributions of 

undivided interests (unless-again-the heirs agree otherwise). And an independent 
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administrator can do without court authority only what a dependent administrator can do with 

court authority. TEX. PROB. CODE §145B; Rowlandv. Moore, 174 S.W.2d 248, 250 (Tex. 1943). 

Mrs. Hopper and the Heirs agreed to an independent administration in order to "free (the) 

estate of the often onerous and expensive judicial supervision which had developed wIder the 

common law system, and in its place, to permit an executor, free of judicial supervision, to effect 

the distribution of an estate with a minimum of cost and delay." Corpus Christi Bank & Trust v. 

Alice Nat'l Bank, 444 S. W.2d 632, 634 (Tex. 1969). By agreeing to an independent 

administration, the parties contemplated that the procedures involving the estate's administration 

would be altered by freeing the estate from court supervision. The parties never contemplated, 

nor should they be expected to have contemplated, that their substantive rights in Decedent's 

estate would be altered-that is, that they would thereby relinquish their entitlement to 

distributions in kind and be compelled to accept distributions of undivided interests. Yet that 

would be the result if the partition and distribution proposed by the independent administrator 

were imposed on the Heirs. 

It is helpful to consider how Texas estate administration would operate if the personal 

representative distributed undivided interests in all assets, in lieu of a partition. The Hopper 

Estate is illustrative. Decedent's substantial collection of investment grade wine would be 

distributed with three beneficiaries owning undivided interests in each bottle, 50:25:25%. The 

same for Robledo, and for each article of its contents. Each investment partnership interest and 

each individual shan: of stock would be owned similarly. Contrast that to the fair, orderly, 

thoughtful, deliberate partition process provided for in the Code. Consider what the Bank is 

arguing to this Court: An executor, in each estate, must choose which of these two competing 

distributional approaches to take. This defies logic, and would alter the substantive inheritance 
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rights of heirs between dependent and independent administrations, a concept that has never been 

presented as existing under Texas law. 

3. The Independent Administrator Cannot Choose To Distribute Undivided 
Interests Instead Of Seeking A Partition And Distribution Under Section 
150. 

a. The Bank Distributed The Hopper Estate Unlawfully, Violating 
Fundamental, Well Understood Rules of Texas Probate. 

The Bank (and its legal counsel) did not understand the fundamental operation of Texas 

probate law in many aspects of the administration of the Hopper Estate. (This is explored in 

some detail in Mrs. Hopper's pleadings in this case, in which she catalogues many of the Bank's 

diverse and significant errors.) Regarding the distribution of assets to beneficiaries, the Bank 

literally failed to recognize that the Probate Code contains vital rules for the proper partition and 

distribution of decedents' estate, until after it had unlawfully distributed most of the Hopper 

Estate. Specifically, it failed to recognize that TPC section 150 even applies to the estate 

administration. Instead, the Bank remarkably assumed that it could distribute undivided interests 

in each asset to the Heirs and to Mrs. Hopper. This assumption has absolutely no grounding in 

Texas probate Jaw. Instead, it is totally antithetical to the partition and distributiun pruvisiuns uf 

the Texas Probate Code. Those provisions apply to all Texas estate administrations, dependent or 

independent, including the Hopper Estate. Yet the Bank was blind to them. 

b. The Bank Asserts That It May Distribute The Hopper Estate By 
Invoking Section 150 (Which Is Correct) OR By Choosing To 
Distribute Undivided Interests In Estate Assets (Which Is A Complete 
Fiction). This Theory Was First Expressed Very Late In The Estate 
Administration. It Is An Obvious Attempt, After The Fact of 
Unlawful Distributions, To Mitigate The Bank's Profound Prior 
Errors. 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 018·'000203 PAGE 11 

152



Before the Heirs' current Texas counsel was engaged and the error was called to the 

Bank's attention, the Bank had distributed most of the $25 million plus Estate unlawfully. It 

partitioned assets itself, having no power to do so, and in contravention of Section 150. It had 

announced its intention to distribute Robledo and remaining assets in the same unlawful fashion 

and had begun that process. This error was formally called to the Bank's attention many months 

ago. The Bank was provided with a research memorandum from the Heirs' counsel that 

analyzed this issue fully. Texas law was cited to support the conclusion that there is no issue 

clouding the proper distribution of the Hopper Estate. Rather, Texas law is totally clear: The 

Hopper Estate should have been subject to partition and distribution under the Probate Code, per 

Section 150. There is absolutely no authority to force the beneficiaries to receive undivided 

interests in estate assets. The Bank later received a letter from Professor Stanley Johanson, to the 

same effect. 

The Heirs have incurred substantial damage trying to rectify the Bank's errors. Mrs. 

Hopper has likely suffered similarly. The Bank has been steadfast in refusing to correct its 

mistakes. Instead, its legal counsel has been deployed, at Estate expense, to produce contrived 

research that is designed to create the illusion that Texas law in this area is unclear. That is what 

the Estate's beneficiaries are forced to address in this pleading. They are being put to that task, as 

beneficiaries, by the Estate's fiduciary, at the expense of the Estate, to serve the interests of the 

Bank! What likely began as the Bank's gross negligence in the distribution of the Estate has 

evolved to the intentional breach of fiduciary duty by the Bank. It is intentionally 

misrepresenting Texas law to this Court, in order to cover up its negligence, rather than correct 

its mistakes. The discussion below will show why the Bank's position, that it has a choice to 

distribute undivided interests, isn't just wrong, it is inherently absurd. 
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c. The Bank's Thcory Justifying The Distribution Of Undivided 
Interests, In A Nutshell: Section 150 Says "May." 

Late in the estate administration, and after being informed by Heirs' counsel about 

Section 150's applicability to the Hopper Estate, the Bank has conceded its relevancy. It agrees 

(too late, and for the first time) that it must consider whether it should invoke Section 150, which 

does in fact apply to the Hopper Estate. But if choosing to invoke Section 150 were the one 

correct path for the Bank, the Bank would also be conceding profound errors in the estate 

administration. It previously administered the Hopper Estate, blind to Section 150, making 

distributions and planning for terminating distributions that are antithetical to Section lSD's 

processes. 

The Bank argues instead something completely novel, and with no legal foundation: In 

the administration of the Hopper Estate, it has a choice. It may invoke Section 150, causing the 

Estate to be distributed by the very well defined and deliberate partition and distribution 

provisions of the Code. Or, it may distribute undivided interests in each asset to the Heirs and 

Mrs. Hopper. 

The Bank can produce no Texas law whatsoever to support its position. The entire 

intellectual foundation for the Bank's determination that it has an alternative to Section 150 is 

one specific argument. The Bank argues that Section 150 says a personal representative "may" 

invoke its provisions. This must mean that the personal representative may determine not to do 

so. A personal representative, as in the Hopper Estate, who lacks the power to partition and 

distribute nonjudicially (there is no will granting this authority) cannot do so on its own, So how 

does the fiduciary distribute the Estate if it chooses not to invoke Section 150? 

The Rank's answer it that the only alternative is a distribution of undivided interests. But 

that denies what all probate lawyers and this Court know to be true. The personal representative 
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may distribute the Estate as the beneficiaries have agreed to have it distributed. That would 

avoid any need for a Section 150 partition process. That is the alternative that causes section 150 

to use "may." And that answer completely removes any logic from the Bank's position that it 

must have the power to distribute undivided interests, as an alternative to invoking section 150. 

As quoted earlier from the Woodward & Smith treatise, "[I]f the distributees are 

agreeable, property is often divided without a partition." Woodward & Smith, 18 TEXAS 

PRACTICE-PROBATE AND DECEDENTS' ESTATES 397 (1972). If the parties give their informed 

consent to a division, there is no need to resort to Section 150. If, however, the parties do not 

agree, then the independent administrator is to proceed under Section 150, requesting a court-

supervised partition and distribution. This interpretation is completely consistent with the legal 

principle that heneficiaries are entitled to receive property in kind, not undivided interests, and 

that the courts favor efficient probate administrations that allow beneficiaries to give informed 

consent to fiduciary actions and reach family settlement agreements. 

d. The Bank Concludes That This Distributional Choice Creates A 
Fiduciary Conundrum. 

The Bank readily concedes that this choice leaves it, as a fiduciary, wilh a conundrum. 

Each alternative, an explicitly sanctioned Section 150 partition and distribution, or the Bank's 

imagined authority to distribute undivided interests, puts the distributees in seriously different 

financial positions. Since, the Bank argues, Texas probate law provides these alternative 

distributional choices, the Bank will need judicial guidance determining what to do in the 

Hopper Estate. 
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e. The Inherent Absurdity of the Bank's Position Regarding Texas 
Probate Law and Undivided Interests. 

In other part~ of this pleading, we will cite Texas statutory and case law to prove that 

Texas law is not unclear. Here, we'd like to look at the forest, rather than the trees. The Bank's 

argument is inherently preposterous. A brief consideration of the Banks' actions in the estate 

administration, and its arguments before this Court, demonstrates that. 

Under the Bank's interpretation of Texas probate law regarding estate distributions, there 

is nothing peculiar about the Hopper Estate that leads to this result. The Bank's position is that 

every personal representative that has access to Section 150 (that would include at least every 

intestacy) has this same alternative to consider, distributing undivided interests. But. isn't that 

highly improbable, to the point of being absurd? 

Is it the Bank's position that personal representatives who may not 

proceed under Section 150 do not have a similar decision to make? (Section 150 

clearly doesn't apply to dependent administrations, for example.) Are the rules 

for such estate administrations in Texas that different, in their impact upon the 

beneficiaries' property rights, depending upon the type of estate administration 

(dependent vs independent; independent with a will with partition powers vs. 

other independent administrations)? 

Why would Texas law be thought to operate that way? The differences in 

estate administration are well understood to be procedural only; not to create 

different substantive rights in the beneficiaries! 

ii. But perhaps the Bank is arguing, instead, that all personal 

representatives have the alternative to distrihute undivided interests. Since the 

power to do so is invisible in Texas statutory law, perhaps, according to the Bank, 
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it applies to all estate administrations. 

This would be quite a revelation! In every Texas estate administration the 

fiduciary would have to consider how the different distributional alternatives 

affected the distributees. As in the Hopper Estate, the alternatives would often 

have a profound effect on the beneficiaries.. (How many estates include real 

property, tangible personal property, or other assets that cannot be owned as 

undivided interests without resulting prejudice to the owner?) The personal 

representative and its counsel would need to alert the decedent's estate 

beneficiaries and the surviving spouse to this potential "conundrum." 

Undoubtedly the courts would be needed to sort out these differences. 

Yet, in over 150 years of Texas estate administration under similar rules, 

there is, literally, no evidence whatsoever of this "conundrum." There is no case 

law. There is no comment in the many secondary sources on Texas probate law. 

(The exception, as discussed elsewhere in these pleadings: Woodward & Smith 

explicitly belies the suggestion that a personal representative may distribute 

undivided interests.) Also, the probate law bar doesn't recognize this as its 

practice, in the administration of decedents' estates; nor do professional 

fiduciaries. We challenge the Bank and its legal counsel to tell the Court of any 

prior estate administration in which they recognized the existence of this fiduciary 

alternative. 

iii. If Texas probate law gives the Bank a choice in how to distribute 

the Hopper Estate, how could the Bank and its legal counsel be clueless about it, 

until so late in the estate administration? Most of the estate had been distributed 
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executor the power to partition and distribute the estate, free of court control. Hence, the Section 

150 process is entirely inapplicable to those estates; the executor must follow the same partition 

and distribution rules, of course, but free of judicial involvement. In the minority of estates 

where there is an execulor lacking partition power, the beneficiaries will often agree to a fair 

distribution of the estate, making the Section 150 process unnecessary. 

What is ironic about the Bank's position is that the beneficiaries have failed to agree to a 

fair distribution of the Hopper Estate in large part because ofthe Bank's fiduciary blunders. The 

Bank completely mistreated how Robledo and other estate assets were to be distributed. The 

Bank's errors prejudice the Heirs, but the Bank has persisted in its errors, to avoid taking 

responsibility for them. This has left Mrs. Hopper, on the one hand, and the Heirs, on the other 

hand, with different arguments as to how the Estate should be distributed, and what rights they 

have. (Mrs. Hopper was not quick to relinquish a legal right that the Bank insisted she might 

have, to a distribution of estate assets that worked in her favor.) In that setting, it was 

impossible for the three beneficiaries to agree. They desperately need judicial supervision of a 

process that has been bungled by the Bank. 

C. ISSUE 2: A PARTITION OF THE ESTATE UNDER TEXAS PROBATE CODE 
SECTION 150 INCLUDES THE ENTIRE COMMUNITY PROPERTY ESTATE 
SUBJECT TO ADMINISTRATION BY THE INDEPENDENT. 
ADMINISTRATOR. SUCH PARTITION IS NOT LIMITED TO A PARTITION 
OF DECEDENT'S SEPARATRE PROPERTY AND ONE-HALF INTEREST IN 
COMMUNITY PROPERTY. 

The partition and distribution process undcr Section 150 and Sections 379 through 387 

apply to the full assets under the administration of the Independent Administrator, including all 

community property. This is evident from the meaning of "estate" in those and other sections of 

the TPC and the well-understood, long-standing administration of Texas estates. 
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1. The Independent Administrator Administers All Community Property 
Assets, Not Just Decedent's One-Half Community Property Interest. 

In Texas, on the death of a spouse the entire community estate (and not just the 

decedent's one-half thereof) is subject to probate administration. As is set out in TPC § 177, 

§ 177. Distribution of Powers Among Personal Representatives and Surviving Spouse 

When a personal representative of the estate of a deceased spouse has duly qualified, 
the personal representative is authorized to administer, not only the separate property of the 
deceased spouse, but also the community property which was by law under the management 
of the deceased spouse during the continuance of the marriage and all of the community 
property that was by law under the joint control of the spouses during the continuance of the 
marriage. The surviving spouse, as surviving partner of the marital partnership, is entitled to 
retain possession and control of all community property which was legally under the sole 
management of the surviving spouse during the continuance of the marriage and to exercise 
over that property all the powers elsewhere in this part of this code authorized to be exercised 
by the surviving spouse when there is no administration pending on the estate of the deceased 
spouse. The surviving spouse may by written instrument filed with the clerk waive any right 
to exercise powers as community survivor, and in such event the personal representative of 
the deceased spouse shall be authorized to administer upon the entire community estate. 
(Emphasis added.) 

The Bank as Independent Administrator is administering both halves of the community 

property estate of Decedent and Mrs. Hopper under TPC Section 177. 

As is well understood by Texas attorneys in this area of the practice, unless the surviving 

spouse has asserted his or her right to retain possession and control of sole management 

community, all of the statutory procedures set out in the Probate Code apply to the administration 

of the entire community estate, and not just the decedent's one-half thereof. The personal 

representative's powers and duties relate to all of the property-the entire community property 

under his or her power and control. (This of course would include the statutes and procedures 

governing partition and distribution.) TPC §2(a) states that "[t]he procedure herein prescribed 

shall govern all probate proceedings ... brought after the effective date of this Act." [Emphasis 

added.] While no statute explicitly defines what constitutes an estate administration, §2(e) 

states: 
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(e) Nature of Proceeding. The administration of the estate of a decedent, from the filing 
of the application for probate and administration, or for administration, until the decree of 
final distribution and the discharge of the last personal representative, shall be considered 
as one proceeding for purposes of jurisdiction, The entire proceeding is a proceeding in 
rem. 

2. Section 150 Applies to All Assets That The Independent Administrator Is 
Administering, Including All Community Property. 

The Independent Administrator may seek a partition and distribution of "the estate," as 

provided in TPC Section 150. The "estate" that is partitioned and that is referred to in TPC 

Section 150, is the full community property estate that is subject to administration by the 

Independent Administrator. 

Mrs. Hopper argues that the "estate" that may be partitioned under these sections is 

limited to the Decedent's Estate's separate property and one-half interest in the Hoppers' 

community property, claiming the statute does not apply to a partition and distribution of the full 

community property estate under administration, 

The definition of "estate" in TPC Section 3 is the following: 

Section 3. Definitions and Use of Terrns 

Except [with respect to the Guardianship provisions of the Code], when 
used in this Code, unless otherwise apparent from the context: 

* * * * * * * 
(1) "Estate" denotes the real and personal property of a decedent .... " 
TEX. PROB. CODE §3, 3(1) (emphasis added). 

Mrs. Hopper argues that since TPC Section 3(l) defines "estate" as "the real and personal 

property of a decedent," the Bank has authority to partition and distribute Decedent's separate 

property and one-half interest in community property, but has no power or authority to partition 

and distribute community property insofar as it affects Mrs. Hopper's share. Under this 

interpretation, Robledo would now be owned by Mrs. Hopper (one-half) and the Heirs (one-
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fourth each), and the Independent Administrator would have no power or authority to alter that 

division. 

If Mrs. Hopper's position were correct, a logical (sic) conclusion would be that a decedent's 

personal representative could sell cOIIununity assets for the purpose of paying claims, and could 

make partial distributions of decedent's separate property and his or her one-half interest in 

community but would have no authority to make partial distributions of the spouse's one-half 

community. This defies logic and common sense, not to mention the practice and understanding of 

personal representatives and their attorneys over many decades. 

In short, Mrs. Hopper fails to acknowledge that the "Definitions and Use of Terms" 

provisions ofTPC Section 3 begins with this preamble: 

Except as otherwise provided by Chapter XIII of this Code, when used in this Code, unless 
otherwise apparent/rom the context. (Emphasis added.) 

As related to community property in Texas estate administrations, this is assuredly a 

situation that fits within the "except as otherwise provided" preamble, and this is a situation in 

which the statutory definition of "estate" does not apply because it is "otherwise apparent from 

the context" This is clear from the above discussion of the Independent Administrator's 

authority with respect to all the community property under its administration. 

In short, the Independent Administrator's power to seek a partition of estate property 

undcr Scction 150 applics to all propcrty under its administration, including all community 

property. 

In Clark v. Posey, the appellate court set aside a non-judicial partition agreement of 

community property that was entered into between the executrix, acting for the decedent's estate, 

and the surviving spouse. The court declared that all of the community property estate should be 
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considered in determining the amotmt and content of the residuary portion that should go to one 

of the estate's beneficiaries. 329 S.W.2d 516 (Tex. Civ. App.-Austin 1959, writ refd n.r.e.). 

In Clark, the decedent's surviving widow and two daughters were beneficiaries under the 

will, which did not grant paltition powers to the executrix (Posey, one of the daughters). 

Nevertheless, the executrix and the widow entered into a partition agreement of all community 

property, without including the other daughter (Clark) as a party to the agreement. The executrix 

then set aside (from the estate's half of the community) her share of the residue to herself from 

real and personal property, but she set aside only promissory notes for the share of the other 

daughter. This partition was made without the benefit of judicial partition or the agreement of 

Clark. Clark, 329 S.W.2d at 517-18. 

Clark brought suit to set aside this second partition of the decedent's residuary. On 

appeal of a trial court verdict in the executrix's favor, the appellate court held that the executrix 

had no authority to partition (without a court partition process) either the community estate or 

decedent's half of the residuary estate and that the cause should be remanded for a 

redetermination of the entire community property estate's value and partition of same: 

[The community partition agreement] is not controlling as determining the estate 
of [decedent] and a recovery of the 'residue' devised for the benefit of [Clark] is 
not to be limited by such agreement. It is also our opinion thatlhe 'residue' of the 
estate devised for the benefit of [Clark] is to be determined, set apart and 
partitioned under the direction of the court as in other cases of partition and 
distribution of estates. 

ld. at 519-20. Thus, the court held that both halves of the community property should be 

considered when valuing the decedent's residuary estate and when partitioning assets to arrive at 

the residuary beneficiary's share. Likewise, in the Hopper Estate, the Court should consider both 

halves ofthe community property when valuing Decedent's estate and partitioning assets. 
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4. Mrs. Hopper Does Not Have The Exclusive Right To Request A Partitioning 
Of Community Property. 

Mrs. Hopper contends that only she, as the surviving spouse, can request that community 

property be partitioned. She asserts that such exclusive authority is granted to her in TPC 

Section 385, which allows a surviving spouse to request a partitioning of community property at 

a certain point in the estate administration. 

If Mrs. Hopper's reading of the law were correct, how could there be no evidence of it? 

No case has been found where anyone even argues that the surviving spouse has this unique 

power. No secondary sources that deal with estate administration discuss this power. The State 

Bar Probate System does not mention it. But if this power exists, it would be important for every 

estate fiduciary to discuss with the surviving spouse whether that unique power over the 

distribution of the estate was to be exercised or not, whenever the estate included community 

property. To ignore that would be a breach of fiduciary duty to the survivor. Further, the Texas 

Property Code allows co-owners to seek a partitioning of assets. TEX. PROP. CODE §23.001 et 

seq. If there was legislative intent that only the surviving spouse should be able to request the 

partitioning of assets that were cOllllllunity property, then the Texas Propeliy Code would not 

provide co-owners with the right to partition (but it does). The obvious conclusion is that this 

alleged exclusive power under Section 385 does not exist. 

As discussed, above, Section 150 also provides the Independent Administrator with 

authority to initiate a partition of community property. Similarly, in a dependent administration, 

the application for partition of the "estate" may be initiated by the executor or any estate 

beneficiary. TEX. PROS. CODE §373(a». If the Independent Administrator does not undertake a 

Section 150 partition within two years after being appointed, then the Heirs can force the 

partition and distribution under TPC Section 149B. 
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Mrs. Hopper's own argument reveals its flaws. Under Section 385, Mrs. Hopper may 

request that the entire community property estate be partitioned and distributed. Subsection (b) 

of Section 385 provides: "The provisions of this Code respecting the partition and distribution of 

estates shall apply to such partition so far as the same are applicable." The applicable partition 

and distribution provisions are Sections 379 through 387, which refer to the partition and 

distribution of the "estate." Accordingly, "estate" must refer to the entire community property 

estate; otherwise, Sections 385 would make no sense. Accordingly, Mrs. Hopper concedes that, 

in certain circumstances, the TPC clearly provides that the entire community property estate is to 

be partitioned and distributed pursuant to the same procedures that clearly apply to the partition 

and distribution of Decedent's Estate: TPC Sections 379 though 387. 

It is not Section 385'8 objective to give the surviving spouse the exclusive power to 

request a partitioning of community property. Rather, Section 385 gives the surviving spouse 

authority to trigger a community property partition, at a certain stage in the estate administration, 

if the Independent Administrator has not aceomplishcd that administrative step earlier. That is, 

the surviving spouse is not empowered to determine whether the deceased spouse's estate will be 

divided between the survivor and the decedent's estate beneficiaries. The survivor is merely 

given a right to make sure that is accomplished in a reasonable time, just as the Heirs are given 

the right under TPC Section l49B(b) to request a partition and distribution if the Independent 

Administrator has not accomplished that within two years after its appointment as Independent 

Administrator. 

If "estate" were interpreted as Mrs. Hopper urges, Texas estate administration would be 

meaningfully different from how estates have been administered in Texas. In every estate 

administration with community property, the surviving spouse would have a unique power to 
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dctenninc how wealth should be divided between the decedent's estate and the surviving spouse. 

Under Mrs. Hopper's theory, the surviving spouse could, alone, detennine if the Code's partition 

and distribution provisions applied to the subject estate administration, at least as to community 

property. However, if the partition and distribution provisions do not apply to all community 

property, there is no clear indication of how a division of community property between a 

decedent and a surviving spouse would occur. Mrs. Hopper suggests that the only alternative 

would be for each asset to be distributed in undivided interests between the estate and the 

surviving spouse, citing virtually no authority for that remarkable conclusion. This alternative is 

directly contradictory to Professor Woodward and Smith's statement that "[tJhere is no authority 

for the distribution of undivided interests; however if the distributees are agreeable, property is 

often divided without a partition." Woodward & Smith, 18 TEXAS PRACTICE-PROBATE AND 

DECEDENTS' ESTATES 397 (1972). 

In the Hopper Estate, Mrs. Hopper's argument of the law would require that each bottle 

of Decedent's wino collection be co-owned by Mrs. Bopper and by Mr. Hopper's two Heirs, 

along with every stick of furniture, the homestead (subject to Mrs. Hopper's occupancy rights), 

every investment asset, etc. That is not the Code's intent. Rather, the Code has very thoughtful, 

deliberate provisions regarding partition and distribution of an estate, designed to operate fairly 

and to "settle" the estate, not to leave the beneficiaries with an awkward, unworkable ownership 

of assets (compounded generation after generation). (For example, if assets can't be divided in a 

fair and economically sensible way, they must be sold pursuant to Section 381.) 

If the beneficiaries cannot reach agreement, the executor is to petition the Court for the 

partition of community property under administration, and Sections 379 through 387 must 

therefore be read so that "estate" means the full estate under administration, including the 
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community property estate under administration. As Mrs. Hopper concedes, the Code clearly 

contemplates that those partition and distribution rules apply to the partition of community 

property. TEX. PROB. CODE §38S. They apply equally when partition and distribution is 

triggered by Mrs. Hopper under Section 385, the Independent Administrator under Section 150, 

by heirs in a dependent administration under Section 373(a), and by heirs in an independent 

administration under Section 149B. All of these sections are intended to effect a settlement of 

the entire estate, including 'all community property, under the administration of the executor or 

administrator. 

D. ISSUE 3: THE PARTITION OF THE ENTIRE COMMUNITY PROPERTY 
SUBJECT TO ESTATE ADMINISTRATION MUST INCLUDR ROHLF-DO, AND 
THE PARTY THAT DOES NOT RECEIVE ROBLEDO SHOULD RECEIVE 
ASSETS EQUAL IN VALUE TO THE FULL FAIR MARKET VALUE OF 
ROBLEDO. 

The TPC and case law provide that the partition of the entire community property subject 

to estate administration must include all assets, including the homestead. Further, the assets 

distributed in lieu of the homestead should be valued at the full fair market of the homestead, 

rather than at a discounted value based on co-ownership encumbrances that do not exist with 

distributions in kind. 

1. The Partition Of The Entire Community Property Subject To Estate 
Administration Must Include Robledo. 

Texas homestead law provides Mrs. Hopper with a right to occupy the homestead. 

Accordingly, Mrs. Hopper's argument that Robledo cannot be distributed to her, because it 

allegedly violates her homestead right, is incorrect. If Mrs. Hopper receives complete ownership 

of Robledo, then she clearly has the right to live there. She has no need for further protection by 

the creation of an additional property right to accomplish that, and Texas law does not provide 

any. 
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This issue has been clearly decided in Texas law. Russell v. Russell, 234 S. W. 2d 935 

(Tex. Civ. App.-Texarkana 1921, no writ). In Russell, the court approved a partition of 

community property that assigned the full ownership of the deceased spouse's homestead real 

property to the surviving spouse. Assets of equal value were assigned to the decedent's estate. 

The surviving spouse, however, believed that this partitioning of the homestead left her with less 

than she should receive. Her view, like Mrs. Hopper's, was that she should receive a right of 

occupancy plus one-half of the balance of the estate. The court rejected this view. It held, very 

clearly, as follows: 

I. The partition and distribution of the decedent's estate under the TPe includes the 

real property that the surviving spouse wants to claim as her homestead; 

2. Through the partition process, full fee ownership of that real property may be 

assigned to the surviving spouse as part of her overall interest in the estate; and 

3. If the surviving spouse thus receives full ownership of the homestead real estate, 

she of course has the right to occupy that property for her lifetime. There is no 

need for an additional property right under the Texas homestead laws, and she is 

entitled to none. 

Under Russell, it is dear thaI there is no prejudice to Mrs. Hopper when all community 

property subject to estate administration, including Robledo, is part of the TPe partition and 

distribution process. That is clearly what the law requires. 

2. The Party That Does Not Receive Robledo Should Receive Assets Equal In 
Value To The Full Fair Market Value Of Robledo. 

Mrs. Hopper also makes a slightly different objection to a partition where she receives 

100% of Robledo in fee simple and the Heirs receive other estate assets of a value equal to 

Robledo's value. Her argument is that Robledo is already encumbered by Mrs. Hopper's 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 018-000219 PAGE 27 

168



homestead lifetime occupancy right. So, she argues, the Heirs should only receive other assets of 

a value equal to the homestead, reduced by her occupancy right. 

These arguments are also answered by Russell. There is no separate occupancy right, if 

Mrs. Hopper receives full ownership of Robledo through the partition process, just as in Russell. 

Consequently, when Robledo is partitioned to her, it is valued in full, not reduced by a non-

existent additionally valued occupancy right. And, as the court specified in Russell, Mrs. Hopper 

is not harmed by this result. Rather, it is the Heirs who would be harmed by the mishandling of a 

partition, as Mrs. Hopper would have it done. 

The bottom line is that Mrs. Hopper wants more than her homestead right. She is using 

her homestead right as a sword to gain more monetary value from the Estate than would the 

Heirs, rather than simply enforcing her occupancy right. Russell completely refutes these claims. 

E. ISSUE 4: IN THE PARTITION AND DISTRIBUTION OF THE ESTATE, 
ROBLEDO SHOULD BE DISTRIBUTED TO MRS. HOPPER, AND ASSETS OF 
EQUAL VALUE SHOULD BE DISTRIBUTED TO THE HEIRS. 

There is no gcnuinc issuc of material fact that Robledo should be distributed to Mrs. 

Hopper, and assets of equal value should be distributed to the Heirs. There are plenty of Estate 

assets to effect this partition, and case law clearly points the way to this result. To distribute 

Robledo fully or in part to the Heirs would violate the partition and distribution provisions of the 

TPC, requiring that no manifest injury be caused, and it would violate the Independent 

Administrator's duty of impartiality. 

1. In The Partition And Distribution Of The Estate, Robledo Should Be 
Distributed To Mrs. Hopper. 

In a Section 150 partition and distribution, the rules of TPC Section 380 become 

applicable to the Hopper Estate. In that event, the partition of the Estate would undoubtedly 

assign to Mrs. Hopper's share of the estate a full ownership interest in Robledo. Other assets of 
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equal value would then be assigned to the Heirs, to balance the estate division fairly. This is an 

obvious, sensible result required by the TPC and the Independent Administrator's duty of 

impartiality and fairness. 

If Robledo were to be distributed as the Bank has proposed, the Heirs would, by 

comparison, be profoundly and improperly disadvantaged, and Mrs. Hopper commensurately 

would receive a windfall. Mrs. Hopper would receive a 50% undivided interest in Robledo. The 

Heirs, together, would receive a 50% interest in Robledo. They would be co-owners of an asset 

that the Heirs have no interest in, they would be left with unmarketable property interests, and 

they would be forced to interact together as co-owners (with the attendant costs) indefinitely. 

Critically, Mrs. Hopper would be entitled to occupy Robledo for her lifetime, while the Heirs 

would have no effective use of the property. This is completely inconsistent with Texas law. 

See the discussion of Russell, supra. The distribution of undivided interests in Robledo would 

cause manifest injury to the Heirs in contravention of the partition and distribution requirements 

of Section 3 80( c), and it would breach the Independent Administrator's fiduciary duty of 

impartiality that it owes to all the heirs of Decedent's estate. 

With respect to the Independent Administrator's duties: 

The "duties: of an independent executor are those of a trustee. He holds property 
interests, not his own, for the benefit of others. He manages those interests under an 
equitable obligation to act for the others' benefit and not his own. He is a 
"fiduciary" of whom the law requires an unusually high standard of ethical or moral 
conduct in reference to the beneficiaries and their interests. 

Geeslin v. McElhenney, 788 S. W.2d 683, 684 (Tex. App.-Austin 1990, no writ). Accord, 

McLendon v. McLendon, 862 S.W.2d 662 (Tex. App.-Dallas 1993, writ denied). "The fiduciary 

standards of an executor of an estate are the same as the fiduciary stanclards of a trustee." 

McLendon v. McLendon, 862 S.W.2d 662, 670 (Tex. App.-Dallas 1993, writ denied). 
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One of a trustee's-and thus a personal representative's-principal duties is the duty of 

impartiality. Whenever there are two or more beneficiaries or heirs, a fiduciary is under a duty 

to deal impartially with them. RESTATEMENT OF TRUSTS 3D: PRUDENT INVESTOR RULE §183 

(1992); see ulso SCOTT ON TRUSTS §183 (Fralch",r ",d. 1987). This duty of impartiality is set 

forth in Texas Trust Code Section 117.008: "If a trust has two or more beneficiaries, the trustee 

shall act impartially in investing and managing the trust assets, taking into account any differing 

interests ofthe beneficiaries." 

Section 117.008 is a part of the Texas Trust Code's version of the Uniform Prudent 

Investor Act. The Official Comments on this Uniform Act (reproduced in Johanson's Texas 

Probate Code Annotated (2011) at page 1153) states that "[t)he duty of impartiality derives from 

the duty of loyalty. When the trustee owes duties to more than one beneficiary, loyalty requires 

the trustee to respect the interests of all the beneficiaries. Prudence in investing and 

administration requires the trustee to take account of the interests of all the beneficiaries for 

whom the trustee is acting .... " 

Applied to the facts of this case, the duty of impartiality requires'that the Independent 

Administrator, in making any partition and distribution, must respect the interests of all of the 

heirs-Mrs. Hopper and the Heirs. The proposed distribution of undivided interests in Robledo 

would be manifestly unfair to the Heirs. Each Heir would own an undivided one-fourth fee 

simple interest in Robledo, but with no possibility of realizing any benefit from that ownership 

for as long as Mrs. Hopper asserted her exclusive right of occupancy as a homestead; that is, as 

long as Mrs. Hopper used Robledo as her principal residence. Moreover, as fee simple owners 

of one-fourth interests, each of them would have the obligation to pay one-fourth of principal 

payments on the mortgage and one-fourth of all premiums for casualty insurance on the property. 
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Mrs. Hopper's only obligation would be to pay property taxes and mortgage interest as well as 

one-half of mortgage principal payments and casualty insurance premiums. See Hill v. Hill, 623 

S.W.2d 779 (Tex. App.-Amarillo 1979, writ ref'd n.r.e.) Because the mortgage principal 

balance is in the range of $1 ,200,000, this would be pruticularly egregious in relation to principal 

payments on the mortgage. The Heirs would be compelled to pay in the range of $600,000 until 

the principal balance on the mortgage is extinguished-in the meantime, getting absolutely no 

benefits trom their ownership interest. The partition and distribution of undivided interests in 

Robledo would constitute a clear breach of the independent administrator's duty of impartiality, 

and could lead to the imposition of monetary damages. 

Ironically, the proposed distribution of undivided interests in Robledo also could be seen as 

unfair to Mrs. Hopper. Her exclusive right of occupancy would continue only for as long as she 

used Robledo as her principal residence. If at some point in the future Mrs. Hopper ceased to use 

Robledo as her principal residence, her exclusive right of occupancy would cease. Mrs. Hopper 

then would be a tenant in common with the Heirs, each with a co-equal right of occupancy, and 

anyone of the tenants in common could force a partition by judicial sale. If, instead, Robledo is 

distributed to Mrs. Hopper and assets of comparable value are distributed to the Heirs, (i) Mrs. 

Hopper will have the continued exclusive right of occupancy as fee simple owner, and (ii) Mrs. 

Hopper will not relinquish any right of possession if she ceases to use Robledo as her principal 

residence. 

However, the two "unfairnesses" do not cancel each other out, making the proposed 

distribution equalJy unpalatable to either side. Nor does it matter that Mrs. Hopper apparently is 

willing to accept the "unfairness" to her that is here outlined. On the facts of this case, involving 

as it does the homestead, there are particularly good reasons why the Probate Code does not 
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authorize distribution of undivided interests in the property, but instead contemplates 

distributions in kind of the entire interest in parcels of real property. This will enable the parties 

to go their separate ways with respect to Robledo, avoiding future disputes as to repairs, 

impruwmt:nls, and tht: many other issues that can arist: with respt:ct to ownership and possession 

of a residence. 

Section 380(c) states that partitions and distributions under that provision must be made 

"without manifest injury to all or any of the distributees." While the "manifest injury" test is 

mentioned only in this one statute, the test applies across the board to all Texas estate 

administrations, and the partition and distribution by a personal representative of a Texas estate 

cannot be done so as to affect manifest injury to any of the distributees. On the facts of this case, 

the proposed distribution of undivided interests would cause manifest injury to the Heirs. 

As discussed above, it is well established that an independent executor (and thus an 

independent administrator) has no authority to partition an estate unless the will grants the 

executor or administrator such authority (or the beneficiaries agree to a specific division of 

assets). See, e.g., Clark v. Posey, 329 S.W.2d 516 (Tex. Civ. App.-Austin 1959, writ refd n.r.e.); 

Gonzalez v. Gonzalez, 469 S.W.2d 624 (Tex. Civ. App.-Corpus Christi 1971, writ refd n.r.e.); In 

re EstaTe ofSpindor, 840 S.W.2d 665 (Tex. App.-Eastland 1992, no writ). In these cases, where 

the personal representative's partition and distribution was challenged and a court proceeding 

ensued, the appellate court did not simply rule that that the personal representative lacked the 

power to make the distribution; the court directed the manner in which the partition and 

distribution was to be made. In Clark v. Posey, the court closed its opinion with the following 

directive: "It is ... our opinion that the residue of the estate devised for the benefit of Virginia Ray 

Clark is to be determined, set apart and partitioned under the direction of the court as in other cases 
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of partition and distribution of estates." In Estate of Spindor, the court closed its Opinion on 

Rehearing with the following directive: "It is accordingly detennined that the independent 

administrator does not have the power to make such partition, but must request its partition and 

distribution as provided by Section 150 of the Probate Code." 

In the Hopper Estate, motions for declaratory judgment have been filed, with the proper 

distribution of Robledo a central issue in the proceedings. The Court should proceed as the 

lower courts were directed to proceed in Clark v. Posey and Estate of Spindor: the distribution of 

Decedent's estate should now either be "detennined, set apart and partitioned under the direction 

of the court," or the Independent Administrator should "request its partition and distribution as 

provided by Section 150 of the Probate Code." In that partition and distribution, Robledo should 

be set apart and distributed to Mrs. Hopper, and other assets of comparable value should be 

distributed to the Heirs. 

The court's decision in Russell v. Russell, 234 S. W.2d 935 (Tex. Civ. App. 1921), points the 

way to a proper resolution that would satisfy the Independent Administrator's duty of impartiality 

toward the respective parties. As discussed above, the court in Russell affinned an award of a fee 

simple interest in the homestead to the surviving spouse, and an award of other assets of 

comparable value (0 the testator's adult children and a grandchild. 

3. Assets Of Equal Value Should Be Distributed To The Heirs. 

In valuing the assets that the Heirs should receive in light of Mrs. Hopper's receiving a full 

fee simple interest in Robledo, it would be incorrect to distribute to the Heirs an amount less than 

the full fair market value of Mrs. Hopper's ownership of Robledo. The partition and distribution of 

the Estate is to result in Mrs. Hopper and the Heirs receiving an equal value of assets. TEX. PROB. 

CODE§45. 
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Mrs. Hopper argues that she and the Heirs were vested with an undivided interest in all of the 

Estate assets at the time of Decedent's death. She argues that the Estate's interest in Robledo is 

therefore worth less than the full market value for a single owner of Robledo because the Heirs' 

one-half interest is burdened by the fact that they cannot occupy it or sell it as long as Mrs. Hopper 

chooses to live there. Mrs. Hopper reasons that because the value of Robledo is depressed in a co-

ownership situation, the Heirs should received a "depressed" valuation of other assets in lieu of 

receiving a one-half interest in Robledo. This is completely contrary to the fact that Mrs. Hopper 

and the Heirs are to ultimately receive assets that are equal in value at the time of distribution, not 

to effect the undesirable co-ownership values. TEx. PROB. CODE §45. Russell clearly held that this 

is the law for the distribution of a homestead. 

F. ISSUE 5: THE PARTITION OF ROBLEDO SHOULD BE DECIDED IN THE 
CONTEXT OF ALL ESTATE ASSETS THAT WERE TO HAVE BEEN 
PARTITIONED AND DISTRIBUTED UNDER TEXAS PROBATE CODE 
SECTION 150, AND THE HEIRS MAY NOT BE PREJUDICED BY THE 
BANK'S PRIOR UNLAWFUL DISTRIBUTIONS OF ESTATE ASSETS. 

The Bank already unlawfully distributed a substantial portion of the Hopper Estate 

outside of the Section 150 process. However, the Hopper Estate should bc partitioned and 

distributed under Section 150 by considering all estate assets that should have been part of the 

partition process, not just those that remain after the initial improper distributions. If, during the 

TPC partition process, only the assets remaining in the Estate are considered, that would affect 

how Robledo is now distributed. That result would be unlawful and prejudicial to the Heirs. If 

the Heirs' are harmed by the Bank's prior, improper distributions, they must be made whole. 

To accomplish this, improperly distributed assets should be returned to the Estate, to be 

included in the Section 150 partition, or the Bank should pay damages to the Heirs. 

1. Sections 380(C) And 381 Require The Court To Determine A Fair Division 
Of All Of The Estate Assets. 
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The partition process under Sections 380(c) and 381 require the Court to determine a fair 

division of all of the Estate. assets. If a large part of the estate has been improperly distributed, 

and the partition process could apply only to the remaining assets, the partition could produce a 

very different, improper result. For example, in the Hopper Estate, if all Estate assets were 

available for partition, as they should be, the full fee interest in Robledo would be allocated to 

Mrs. Hopper, as part of her one·half interest in the community property estate. Other assets of 

equal value would be allocated to Decedent's Estate. See, e.g., Hudgins v. Sansom, 10 S.W. 104 

(Tex. 1888); Meyers v. Reilley, 162 S.W. 955 (Tex. Civ, App.-Austin 1913, no writ); Russell v. 

Russell, 234 S.W. 2d 935 (Tex. Civ. App.-Texarkana 192\, no writ); Crow v. First Nat. Bank of 

Whitney, 64 S.W.2d 377, 379·80 (Tex. Civ. App.-Waco 1933, writ rerd). 

Such a division presumes that there are other assets of equal value available for partition. 

The Bank's prior, unlawnl1 distributions may leave the estate under administration with too few 

assets to accomplish that balanced distribution, where, without the unlawful distributions, it 

would have been easy to accomplish. 

2. The Heirs Did Not Consent To Prior Distributions. 

The Heirs did not consent to the Bank's distributions of Estate assets. The Bank asserts 

that there are two ways it may distribute the Estate: as undivided interests in all estate assets or 

by a Section 150 paltition. The Bank concedes that, as to Robledo, the distribution of undivided 

interests approach meaningfully prejudices the Heirs, as compared with a Section 150 partition. 

The Bank did not offer to the Heirs any explanation of this before making previous distributions 

of assets to them and to Mrs. Hopper. The Bank did not inform the Heirs that the distributions 

might later prejudice how Robledo and other estate assets would be partitioned and distributed. 

The Bank never informed the Heirs that Texas law provided a process for partition and 
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distribution of the Hopper Estate. Consequently, the Heirs did not give an infonned consent to 

such distributions. See Affidavits of Laura Wassmer and Stephen B. Hopper attached hereto and 

marked as Exhibits "A" and "B". 

For beneficiaries of an estate in Texas (and elsewhere) to be bound by consent given to a 

fiduciary, certain conditions must apply, to protect the beneficiaries. That includes the fiduciary 

explaining whether the subject fiduciary action will hann the beneficiary. Absent that material 

infonnation, the beneficiary cannot be bound by consent. See Slay v, Burnett Trust, 143 Tex. 

621, 644; 187 S.W.2d 377, 390 (1945); Punts v. Wi/son, 137 S.W.3d 889, 891 (Tex. App.-

Texarkana 2004, no writ) ("The fiduciary duties owed to the beneficiaries of an estate by an 

independent executor include a duty of full disclosure of all material facts known to the executor 

that might affect the heneficiaries' rights." (citations omitted)). 

3. The Heirs May Not Be Prejudiced By The Bank's Prior Unlawful 
Distributions Of Estate Assets. 

The Heirs are entitled to be put, by the Bank, in the same financial position they would 

have been, had the Hopper Estate been lawfully and correctly partitioned. If only the remaining, 

wldistributed assets of the Estate are partitioned under Section 150, Robledo mighl hay!:! lo be 

sold, under Section 381, subject to Mrs. Hopper's homestead occupancy rights. This could 

hann the Heirs financially, as compared with the result ofa proper partition of the entire estate. 

An example will illustrate. Let's focus on just Robledo and a $2 million portion of the 

cash of the Estate. Assume Robledo is worth $2 million. If the entire estate were partitioned, 

Robledo would undoubtedly be assigned to Mrs. Hopper, and $2 million of cash would be 

assigned to the Heirs. But, if Robledo were sold, subject to Mrs. Hopper's occupancy rights, the 

sale might be for $800,000 (since the purchaser would be unable to live in the house). The Heirs 
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would receive half of that, or $400,000, and half of the $2 million of cash, for a total of $1.4 

million. The Heirs would be harmed by $600,000, in this example. 

The Bank's distribution of Estate assets was unlawful, and the Heirs did not consent 

thereto. If the Heirs are adversely affected by this, in terms of how the distribution of Estate 

assets is made, the Bank is liable for the harm to the Heirs. In other words, the Bank may not 

take the position that there are too few assets remaining in the Estate to partition Robledo 

entirely to Mrs. Hopper, and therefore expect the Heirs to receive a distribution of the Estate that 

is financially harmful, as compared to what a lawful partition and distribution of the entire Estate 

would have produced .. Rather, the Bank is responsible for the harm to the Heirs caused by its 

unlawful prior distributions of Estate assets. Therefore, the improperly distributed assets should 

he returned to the Estate, to be included in the Section 150 partition, or the Bank should ay 

damages to the Heirs. 

v. 

CONCLUSION 

In accordance with the history of Texas probate law, statutes, case law, and legal 

treatises, this Court should grant this Second Amended Motion for Partial Summary Judgment. 

All separate and comIIlunity property assets that have been under administration should be 

partitioned and distributed in accordance with TPC Sections 150 and 379 through 387. Robledo 

should be distributed to Jo Hopper, which would give her unfettered control over the property 

and maintain her homestead, and assets of equal value should be distributed to the Heirs. To do 

otherwise would create a significant windfall to Mrs. Hopper, and the manifest injury of an 

uneven, lesser distribution to the Heirs from their father's estate. 
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VI. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Stephen Hopper and Laura Wassmer pray 

that the COUlt grant this Second AlIlendeu Molion for Partial Summary Judgment and enter an 

order declaring that: 

(I) The Independent Administrator must seek a partition and distribution of the Estate 

under Texas Probate Code Section ISO, since the Heirs and Mrs. Hopper have not 

reached agreement on how the assets are to be distributed; 

(2) A partition of the Estate under Texas Probate Code Section ISO includes the 

entire community property estate subject to administration by the Independent 

Administrator. Such partition is not limited to a partition of Decedent's separatre 

property and one-half interest in community property.; 

(3) The partition of the entire community property subject to estate administration 

must include Robledo, and the party that does not receive Robledo should receive 

assets equal in value to the full fair market value of Robledo; 

(4) In the partition and distribution of the Estate under Section 150, Robledo should 

be distributed to Mrs. Hopper, and assets of equal value should be distributed to 

the Heirs; and 

(5) The partition of Robledo should be decided in the context of all estate assets that 
, 

were to have been partitioned and distributed under Texas Probate Code Section 

150, and the Heirs may not be prejudiced by the Bank's prior unlawful 

distributions of estate assets; and 
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(6) Stephen Hopper and Laura Wassmer should be awarded their attorneys' fccs, 

expenses, and costs pursuant to Texas Civil Practice and Remedies Code Section 

37.009, Texas Rule of Civil Procedure 131, and other applicable law. 

Respectfully submitted, 

GLAST, PHILLIPS & MURRAY, P.C. 

By: 

State No. 30360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARY STOLBACH 
State Bar No. 19277700 

GLAST, PHILLIPS &MURRAV, P.C. 

14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 

ATTORNEYS FOR STEPHEN HOPPER 
AND LAURA WASSMER 
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CERTIFICATE OF SERVICE 

The undersigned certifies that on the 10th day of January, 2012, a true and correct copy of 
the above and foregoing document was sent by email and certified mail, return receipt requested, 

to the following: 

Mr. Thomas H. Cantril! 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
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NO. PR-11-3238-3 

IN RE: ESTATR OF § 
§ 

MAX D. HOPPER, § 
§ 

DECEASED § 
§ 
§ 

JO N. HOPPER, § 
§ 

Plaintiff, § 
§ 

v. § 
§ 

JPMORGAN CHASE, N.A., STEPHEN § 
B. HOPPER and LAURA WASSMER, § 

§ 
Defendants. § 

IN THE PROBATE COURT 

NO.3 

DALLAS COUNTY, TEXAS 

AFFIDAVIT OF LAURA S. WASSMER 

STATE OF KANSAS 

COUNTY OF ~ c;, "" Ro>o)\ , 

§ 
~ 
§ 

BEFORE ME on this the 22 ilL day of December, 2011 appeared LAURA S. 

WASSMER and. being known hy me, was duly sworn and on her oath deposed and stated as 

follows: 

I. My name is Laura S. Wassmer and I am the daughter of Max Hopper, deceased. 

As such, I am an heir and proper party to this proceeding. 

2. Earlier in the administration of this estate, the bank made distributions. We 

understand that the Plaintiff and/or the bank now contends that these distributions were 
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effectively "consented" to by me. r was never asked to "consent" to any distribution and at no 

time did the bank or any of its representatives advise me that these prior distributions would or 

might leave the estate under administration with too few assets to accomplish a balanced 

distribution, taking into account the award of Robledo to Plaintiff. Additionally, r never 

consented to any undivided interest distribution nor was I informed by the bank that the 

distributions were being made were unlawful or could later prejudice how Robledo and other 

estate assets would be partitioned and distributed. Neither the bank nor any of its representatives 

ever informed me that Texas law provided for R process of partition and distribution of the 

Hopper estate which would have included the Robledo home. As an heir of the estate, I will be 

unfairly treated if Plaintiff and we receive an undivided interest in the Robledo property. 

And further affiant sayeth not. 

PENNY M. MANN 
NOTARY PUBLIC 

STATE Of KANStf 

Laur S. Wassmer ' 

MY AI'PT. EXPIRES I \- - 20 II.(' 
ublic in and for the State of ~ ko:..t\ SetS 

4980712vl Afndavit ~ Wassmer 
AfFIDA VIT Of LAURA S. WASSMER PAGE2 
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, 

understand that the Plaintiff and/or the bank now contends that these distributions were 

effectively "consented" to by me. r was never asked to "consent" to any distribution and at no 

time did the bank or any of its representatives advise me that these prior distributions would or 

might leave the estate under administration with too few assets to accomplish a balanced 

distribution, taking into account the award of Robledo to Plaintiff. Additionally, I never 

consented to any undivided interest distribution nor was I informed by the bank that the 

distributions were being made were unlawful or could later prejudice how Robledo and other 

estate assets would be partitioned and distributed. Neither the bank nor any of its representatives 

ever informed me that Texas law provided for a process of partition and distribution of the 

Hopper estate which would have included the Robledo home. As an heir of the estate, I will be 

unfairly treated if Plaintiff and we receive an undivided interest in the Robledo property. 

And further affiant sayeth not. 

4980752vl Affidavit ~ Hopper. S 
AFFIDAVIT OF STEPHEN B. HOPPER 

Notary Public'il1llIldf(); the State of Texas 
!)/Lt<>.h~~ 

PAGE 2 
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IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA S. WASSMER, 

Defendants. 

§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

DEFENDANT JPMORGAN CHASE BANK, N.A.'S FIRST AMENDED ANSWER. 
SPECIAL EXCEPTION, COUNTERCLAIM AND CROSS-CLAIM IN RESPONSE TO 

JO N. HOPPER'S FIRST AMENDED ORIGINAL PETITION 

JPMorgan Chase Bank, N.A. ("JPMorgan"), in it capacity as the Independent 

Administrator (the "Administrator") of the Estate of Max D. Hopper (the "Estate") and 

JPMorgan Chase Bank, N.A., in its corporate capacity (the "Bank"), file in the capacities stated 

below the following First Amended Answer, Special Exception, Counterclaim and Cross-Claim 

in response to Jo N. Hopper's ("Mrs. Hopper") "First Amended Original Petition For: 

Declaratory Judgment, Breach of Contract, Breach of Fiduciary Duty, Fraud, et aI, For Removal 

ofIndependent Administrator, and, Jury Demand" (the "Petition") as follows: 

General Denial 

Pursuant to Rule 92 of the Texas Rules of Civil Procedure, the Administrator and the 

Bank generally deny each and every allegation in the First Amended Petition, and demand strict 

JPMORGAN CHASE BANK, N.A.'S FIRST AMENDED ANSWER, SPECIAL EXCEPTION, 
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proof of all such allegations by a preponderance of the evidence or other applicable burden of 

proof 

Affirmative Defenses 

By way of affirmative defense, the Administrator alleges the following: 

I. Several of the matters that are the subject of the Petition involve the propriety of 

the Inventory, Appraisement and List of Claims (the "Inventory") filed by the Administrator on 

June 24, 2011. The propriety of the Inventory is the subject of the "Original Complaint for 

Correction of Inventory, Appraisement and List of Claims by Jo N. Hopper" filed on June 30, 

20 II. The Court must address the matters raised in that other proceeding before this action 

should go forward. 

2. Mrs. Hopper's demand for a family allowance fails because she has not satisfied 

the requirements of Texas Probate Code Section 286, and those requirements have not been 

waived. 

3. The Administrator is acting in good faith in defending Mrs. Hopper's removal 

action. The Administrator is entitled under Texas Probate Code section l49C(c) to receive out of 

the Estate its necessary expenses and disbursements including reasonable attorney's fees in this 

removal action. 

The Administrator and the Bank allege the following: 

4. Mrs. Hopper's claim under the Texas Deceptive Trade Practices Act is barred by 

Texas Business & Commerce Code Section 17.49(c) because it is "a claim for damages based on 

the rendering of a professional service, the essence of which is the providing of advice, 

judgment, opinion, or similar professional skill." 
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Special Exception 

The Bank specially excepts to the allegations in Section II, paragraphs H, 0, R, BB and 

Section VII, paragraphs B, C, that the Bank, in its corporate capacity, owes a fiduciary duty to 

the Plaintiff or the Children. Petition at Section II, ~ H ("[t]he Bank, as it has admitted in writing 

since, from that moment forward in time became the fiduciary (in both capacities) for all three 

interested persons"); at ~ 0 ("[t]he BankiIA has breached its fiduciary duties"); at ~ R ("the 

BankiIA owed Plaintiff unquestionable fiduciary duties"); at ~ BB; at Section VII, ~ B, C 

("Defendant BankiIA owed (and has admitted it owes) fiduciary duties to Plaintiff'). A bank 

does not have a fiduciary relationship with its customers. Farah v. Majrige & Kormanik, PC, 

927 SW.2d 663, 672 (Tex. App.-Houston [1st Dist.] 1996, no writ) (" the relationship between 

a bank and its customers does not usually create a special or fiduciary relationship"); 

Manufacturers Hanover Trust Co. v. Kingston Inv. Corp., 819 S.W.2d 607, 610 (Tex. App.-

Houston [1st Dist.] 1991, no writ) ("As a general rule, a bank and its customers do not have such 

a [fiduciary] relationship."). Plaintiff has not pled (and cannot plead) any facts that would 

establish such a relationship between Plaintiff or the Children and the Bank in its corporate 

capacity, as opposed to in its capacity as Administrator. The Bank requests that the Court grant 

this special exception, and direct Mrs. Hopper to replead and cure this defect within fifteen days 

of the Court's order and strike these allegations if she fails to do so. 

Attorney's Fees 

Pursuant to Texas Civil Practice and Remedies Code section 37.009, the Administrator 

and the Bank request their reasonable and necessary attorney's fees and costs in defending Mrs. 

Hopper's claims for declaratory judgment. 
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Counterclaim against Jo Hopper, and Cross-Claim against 
Laura Wassmer and Stephen Hopper, for Declaratory Judgment 

The Administrator files this Counterclaim against Jo N. Hopper, and Cross-Claim against 

Laura Wassmer and Stephen Hopper, for Declaratory Judgment under Texas Civil Practice & 

Remedies Code section 37.005, as follows: 

Parties, Jurisdiction. and Venue 

I. The Administrator brings this action. 

2. Counterclaim Defendant Jo N. Hopper ("Mrs. Hopper") is Decedent's widow and 

an individual resident of Dallas County, Texas. Mrs. Hopper has entered an appearance through 

counsel in this action. Cross-Claim Defendant Laura Wassmer ("Ms. Wassmer") is one of 

Decedent's children and an individual resident of Prairie Village, Kansas. Ms. Wassmer has 

entered an appearance through counsel in this action. 

3. Cross-Claim Defendant Stephen Hopper ("Dr. Hopper") is the Decedent's other 

child and an individual resident of Oklahoma City, Oklahoma. He has entered an appearance 

through counsel in this action. 

4. This Court has jurisdiction over this controversy pursuant to Texas Probate Code 

section 5(h) (the "Code") and the Unifonn Declaratory Judgments Act, Texas Civil Practice & 

Remedies Code section 37.005. 

5. Venue is proper in Dallas County, Texas under Texas Civil Practice & Remedies 

Code section 15.002 because Dallas County is the county in which the Estate is being 

administered. 
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Factual Background 

6. The Decedent died intestate on January 25,2010. He was survived by his wife, 

Mrs. Hopper, and by his two children from a prior marriage, Ms. Wassmer and Dr. Hopper. Mrs. 

Hopper, Ms. Wassmer and Dr. Hopper are at times referred to collectively as "Defendants." 

7. On April 28, 2010, JPMorgan, joined by Mrs. Hopper, Ms. Wassmer and Dr. 

Hopper, filed an application for independent administration. This application sought 

JPMorgan's appointment as independent administrator of the Estate. 

8. While that application was pending, it became necessary to seek the appointment 

of JPMorgan as temporary administrator of the Estate for limited purposes. 

9. The Court appointed JPMorgan as temporary administrator of the Estate on June 

14, 2010, and JPMorgan fulfilled the limited duties set forth in the order approving the 

temporary administration, and has been discharged from its responsibilities as Temporary 

Administrator. 

10. On June 30, 2010, the Court appointed JPMorgan, and JPMorgan qualified as 

Administrator, and is currently administering the Decedent's separate property and a portion of 

the community property estate of the Decedent and Mrs. Hopper pursuant to Code section 177. 

11. The Administrator has distributed to Mrs. Hopper a substantial portion of Mrs. 

Hopper's share of the community estate that originally was under the control of the 

Administrator. The Administrator also has made cash distributions and some equity distributions 

to Ms. Wassmer and Dr. Hopper. All equity distributions of each equity position have been in 

proportion to the ownership interests of Mrs. Hopper, Ms. Wassmer, and Dr. Hopper in each 

equity asset that was distributed. 
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12. The Administrator filed the Inventory on June 24, 2011. The Defendants have 

filed objections to the Inventory. The Court has not yet approved the Inventory. 

13. Part of the community property subject to administration is the real property 

located at 9 Robledo Drive, Dallas, Texas 75230 (the "Robledo Property"), where Decedent 

resided with Mrs. Hopper at the time of his death. The Robledo Property constitutes part of the 

community property estate of the Decedent and Mrs. Hopper. Mrs. Hopper continues to live in 

the house at the Robledo Property, and possesses a homestead occupancy right to the entire 

property (the "Homestead Right") in addition to her one-half community interest in the Robledo 

Property. The Inventory valued the Robledo Property at $1,935,000 as of the date of Decedent's 

death. The Robledo Property is subject to mortgage indebtedness. 

14. Controversies have arisen between Mrs. Hopper, on the one hand, and Ms. 

Wassmer and Dr. Hopper, on the other hand, and in certain respects between the Defendants and 

the Administrator, regarding the Administrator's rights and responsibilities with respect to the 

distribution of undivided interests in community property, including the Robledo Property, and 

potentially separate property as well. The Administrator now seeks a declaration of its rights and 

responsibilities in the form of a counterclaim for declaratory judgment against Mrs. Hopper and 

a cross-claim for declaratory judgment against Ms. Wassmer and Dr. Hopper. 

Cause of Action: Declaratory Relief Regarding 
Distribution of Undivided Interests 

IS. The allegations in paragraphs I-IS are incorporated in this paragraph by 

reference. 

16. The purpose of independent administration under section 145 of the Code is to 

"free an estate of the often onerous and expensive judicial supervision [of the probate court], and 

in its place, to permit an executor, free of judicial supervision to effect the distribution of an 
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estate with a minimum of cost and delay." Corpus Christi Bank & Trust v. Alice Nat 'I Bank 444 , 

S.W.2d 632, 634 (Tex. 1969). Thus, an independent administrator is given wide latitude by the 

Code in order to effect the distribution of an estate. This authority is carried out in a manner that 

is consistent with the independent administrator's fiduciary duties to the beneficiaries of the 

estate, which include the interests of a survivor in community property while under the 

independent administrator's control. See generally Geeslin v. McElhenney, 788 S.W. 2d 683, 

684 (Tex. App.-Austin 1990, no writ). 

17. Guided by these principles, the Administrator seeks a declaration of its right to 

distribute community property and separate property in undivided interests in accordance with 

intestate shares when it believes that such a distribution is consistent with its fiduciary duties to 

all Defendants, and that such a distribution can be effectuated without resorting to a court 

approved partition under sections 150 and 380, et seq., of the Code.! Ms. Wassmer and Dr. 

Hopper contest the Administrator's right to distribute undivided interests generally, and 

specifically with respect to the Robledo Property, without seeking court approval for a partition 

under section 150. 

18. Such a declaration of the Administrator's right to distribute community property 

in undivided interests (subject to the Homestead Right and the existing mortgage indebtedness to 

the extent the property is the Robledo Property), without first resorting to seeking a partition 

proceeding raises additional, specific questions. 

19. First, the Administrator seeks a declaration of its right to distribute the Robledo 

Property in undivided interests, subject to the Homestead Right and the existing mortgage 

I The Administrator reserves the right, in light of the competing claims and assertions of the parties, to 
seek instruction from the Court on whether to proceed with such a distribution. 
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indebtedness, because such a distribution does not constitute a "partition" prohibited by section 

284 of the Code. 

20. Second, the Administrator seeks a declaration of its right to seek a partition of the 

entire Robledo Property (the real estate subject to the Homestead Right) to Mrs. Hopper in a 

section 380 partition action as part of the settlement and division of the community estate 

without violating fiduciary obligations owed to any of the Defendants2 Assuming that the 

Robledo Property can be partitioned entirely to Mrs. Hopper, the Administrator also seeks a 

declaration of what value must be partitioned to Ms. Wassmer and Dr. Hopper in order to 

equalize the community property distributed.3 

21. Third, in the event the Administrator elects to pursue a partition action that 

awards all of the Robledo Property to Mrs. Hopper, and if there is insufficient property of Mrs. 

Hopper that remains subject to the administration of the Administrator to equalize the value of 

the Decedent's interest in the Robledo Property partitioned to Mrs. Hopper, the Administrator 

seeks a declaration of its right to require retum of community property previously distributed to 

Mrs. Hopper in order to offset the value of the Robledo Property being partitioned to her. 

22. Fourth, the Administrator seeks a declaration of its right to recover expenses of 

administration from Estate assets, and that if insufficient assets remain subject to administration 

at the time those expenses corne due or are assessed, the Administrator has a right to recover 

2 Counsel for Ms. Wassmer and Dr. Hopper have contended that a distribution in undivided interests will 
impair the value of the portion of the Robledo Property partitioned to them because their undivided interest in the 
Robledo Property will remain subject to Mrs. Hopper's Homestead Right during her lifetime. Counsel for Mrs. 
Hopper contend that seeking a partition of this property to Mrs. Hopper may effectively destroy the value of her 
Homestead Right if equivalent value being partitioned to Ms. Wassmer and Dr. Hopper is determined without regard 
to impairment that would exist if the Robledo Property were to be distributed in undivided interests. 

3 The Administrator does not seek a specific valuation determination, but rather a determination that the 
value to be partitioned to Ms. Wassmer and Dr. Hopper will be equivalent in fair market value to the Estate's 
community interest in the Robledo Property partitioned to Mrs. Hopper, which will not require any consideration of 
the effect of the Homestead Right of Mrs. Hopper as an impainment to value. 
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those expenses from the beneficiaries in such amounts as are reasonably necessary to pay their 

respective proportionate shares of such expenses. 

23. Fifth, the Administrator seeks a declaration that its prior actions in distributing 

cash and distributing equity interests in individual assets, all in accordance with percentage 

ownership of Defendants in those assets, which resulted in complete ownership in each 

distributee of the asset distributed to that distributee \ were proper distributions, and not a 

partition requiring prior approval of this Court pursuant to sections 150 - 380, et seq. of the 

Code. 

Attorney's Fees 

Pursuant to the Texas Civil Practice and Remedies Code section 37.009, the 

Administrator requests its reasonable and necessary attorney's fees and costs incurred in 

prosecuting its counterclaim and cross-claim for declaratory judgment. The Administrator is 

also entitled to its attorney's fees under Texas Probate Code section 149C( c) for defending, in 

good faith, an action seeking to remove an independent administrator. 

Prayer 

WHEREFORE, the Administrator and the Bank respectfully request that the Court 

require Jo Hopper to cure the above defects in her pleading, deny all relief sought by Jo Hopper, 

grant the Administrator the relief requested in its counterclaim and cross-claim, award the 

Administrator and the Bank attorney's fees and costs, and grant the Administrator and the Bank 

aU other relief to which they may be justly entitled. 

4 For example, if 100 shares of Corporation X was distributed, and if Corporation X was community 
property, Mrs. Hopper received 50 shares in her name, and each of Ms. Wassmer and Dr. Hopper received 25 shares 
in their respective names, as opposed to distributing one certificate of 100 shares to be owned 50% by Mrs. Hopper, 
and 25% by each ofMs Wassmer and Dr. Hopper. 
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Respectfully submitted, 

HUNTON & WILLIAMS LLP 

omas H. Cantrill 
State Bar No. 03765950 

1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202-2700 
Telephone: (214) 468-3300 
Telecopy: (214) 468-3599 

ATTORNEYS FOR 
JPMORGAN CHASE BANK, N.A. 
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CERTIFICATE OF SERVICE 

I hereby certifY that a true and correct copy of this document has been served by hand 
delivery on the following counsel of record on the 24th day ofJanuary, 2012; 

James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suit 4242 
Dallas, Texas 75201 
Attorney for Jo N. Hopper 

Michael L. Graham 
Janet P. Strong 
The Graham Law Firm, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
Attorneys for Jo N. Hopper 

Gary Stolbach 
Melinda H. Sims 
Glast, Phillips & Murray, p.e. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Attorneys for Laura Wassmer and Stephen Hopper 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA S. WASSMER, 

Defendants. 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

DEFENDANT JPMORGAN CHASE BANK, N.A.'S ORIGINAL ANSWER AND, 
SPECIAL EXCEPTIONS TO STEPHEN HOPPER'S AND LAURA WASSMER'S, 

COUNTERCLAIM AND CROSS CLAIM FOR DECLARATORY JUDGMENT 

JPMorgan Chase Bank, N.A. ("JPMorgan"), in it capacity as the Independent 

Administrator (the "Administrator") of the Estate of Max D. Hopper (the "Estate") and 

JPMorgan Chase Bank, N.A., in its corporate capacity (the "Bank"), file in the capacities stated 

below the following Original Answer and Special Exceptions in response to Stephen Hopper's 

and Laura Wassmer's "Counterclaim and Cross Claim for Declaratory Judgment" (the "Cross-

Claim") as follows: 

General Denial 

Pursuant to Rule 92 of the Texas Rules of Civil Procedure, the Administrator and the 

Bank generally deny each and every allegation in the Cross-Claim, and demand strict proof of all 

such allegations by a preponderance of the evidence or other applicable burden of proof. 
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Special Exceptions 

The Administrator and the Bank specially except to the Cross-Claim, as follows: 

I. The Administrator and the Bank specially except to the allegations in paragraphs 

V.B.5. and VI.5. of the Cross-Claim in which Stephen Hopper and Laura Wassmer appear to 

assert, in a vague and ambiguous manner, a request for a declaratory judgment that they are 

entitled to an award of damages against the IA and or the Bank. Stephen Hopper and Laura 

Wassmer seek a declaration stating that "[t]he partition of Robledo should be decided in the 

context of all estate assets that were to have been partitioned and distributed under Texas Probate 

Code Section 150, and the Heirs may not be prejudiced by the Bank's prior unlawful 

distributions of estate assets." Stephen Hopper and Laura Wassmer fail to assert a claim upon 

which damages can be based and their apparent effort to obtain a declaratory judgment that they 

are entitled to damages is an improper use of the Unifonn Declaratory Judgments Act, TEX. CIV. 

PRAC. & REM. CODE §37.002 et seq. The Administrator and the Bank request that the Court 

grant this special exception, that the Court order Stephen Hopper and Laura Wassmer to replead 

within 15 days of the date of the Court's order to cure this defect and strike the allegations 

against the Administrator and the Bank if they fail to replead in that manner. 

Attorney's Fees 

Pursuant to Texas Civil Practice and Remedies Code section 37.009, the Administrator 

and the Bank request their reasonable and necessary attorney's fees and costs in defending 

Stephen Hopper and Laura Wassmer's Cross- Claim for declaratory judgment. 

Prayer 

WHEREFORE, the Administrator and the Bank respectfully request that the Court 

require Stephen Hopper and Laura Wassmer to cure the above defect in their pleading, deny all 

relief sought by Stephen Hopper and Laura Wassmer, award the Administrator and the Bank 
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attorneys' fees and costs, and grant the Administrator and the Bank all other relief to which they 

may be justly entitled. 

Respectfully submitted, 

'-"'0.-0," ILLIAMS LLP, 

BY:~£1r?1~/lIL~~f4Ii~~_ 
Jo 
St ar No. 06494800 
Thomas H. Cantrill 
State Bar No. 03765950 

1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202-2700 
Telephone: (214) 468-3300 
Telecopy: (214) 468-3599 

ATTORNEYS FOR 
JPMORGAN CHASE BANK, N.A. 
IN ITS CAPACITY AS INDEPENDENT 
ADMINISTRATOR OF THE ESTATE 
OF MAX D. HOPPER, DECEASED AND 
IN ITS CORPORATE CAPACITY 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of this document has been served by hand 
delivery on the following counsel of record on the 24th day of January, 2012: 

James Albert Jennings 
Erhard & Jennings, P.e. 
1601 Elm Street, Suit 4242 
Dallas, Texas 75201 
Attorneys for Jo N. Hopper 

Michael L. Graham 
The Graham Law Firm, P.e. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
Attorneys for Jo N. Hopper 

Mark Enoch 
Melinda H. Sims 
Gary Stolbach 
Glast, Phillips & Murray, P.e. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Attorneys for Laura Wassmer and Stephen Hopper 
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IN RE: ESTATE OF D :::;~; ::1 ?IN[HE PROBATE C 

§ MAX D. HOPPER, 

DECEASED 
§ 
§ 

JO N. HOPPER, § NO.3 
§ 

Plaintiff, § 
§ 

v. § 

JP MORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA S. WASSMER, 

§ 
§ 
§ 
§ 

Defendants. § DALLAS COUNTY, TEXAS 

JPMORGAN CHASE BANK, N.A.'S RESPONSE TO 
JO HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT AND 

STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED MOTION 
FOR PARTIAL SUMMARY JUDGMENT 

JPMorgan Chase Bank, N.A. ("JPMorgan"), in it capacity as the Independent 

Administrator (the "Administrator") of the Estate of Max D. Hopper (the "Estate") and 

JPMorgan Chase Bank, N.A., in its corporate capacity (the "Bank,,)1 file this Response to Jo 

Hopper's Motion for Partial Summary Judgment ("Mrs. Hopper's Motion") and its Response to 

Stephen Hopper's and Laura Wassmer's Second Amended Motion for Partial Summary 

Judgment ("Children's Motion"), as follows: 

Introduction 

The Plaintiff Jo Hopper ("Mrs. Hopper") and her step-children, the Defendants Stephen 

Hopper and Laura Wassmer (the "Children"), vehemently disagree with each other about the 

I The relief requested in Mrs. Hopper's Motion and the Children's Motion only relates to the Administrator rather 
than to JPMorgan Chase Bank, N.A., in its corporate capacity. However, to the extent that any relief sought by the 
movants purports to he against the Bank, including with respect to the Children's Fifth request for declaratory relief, 
the Bankjoins in this Response. 
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steps the Administrator has previously taken, as well as those that it can and should take with 

respect to the distribution of the assets the Administrator has not yet distributed to them. Most of 

the controversy centers around the house and real property at 9 Robledo Drive, Dallas, Texas 

75230 (the fee interest in that property is referred to in this Response as the "Robledo Property"). 

The primary issues revolve around the Administrator's right (or authority) to distribute property 

(including the Robledo Property) in undivided interests and, conversely, its duty to seek a court-

supervised partition. The disagreement has resulted in a barrage of accusations, and now this 

lawsuit. (Mrs. Hopper's Motion and the Children's Motion are but two examples of the over-

heated and unnecessary rhetoric this matter has generated.) The Administrator, finding itself 

caught in the middle of this disagreement between these family members, has filed a counter-

claim and cross-claim for declaratory judgment in this action seeking this Court's guidance on its 

rights and duties so that the administration can be brought to an appropriate conclusion. 

Mrs. Hopper now moves for summary judgment on several of the questions the 

Administrator has raised with the Court in its request for declaratory judgment. The 

Administrator disagrees with several of Mrs. Hopper's and the Children'S legal arguments (and 

with all of the accusations of misconduct and bad motives on the part of the Administrator). 

However, the Administrator's goal is to find, with the Court's guidance, the correct answers to 

the questions it has raised. To that end, the Administrator has set forth below its analysis of the 

relevant, and often-times inconclusive, legal authorities. 

Mrs. Hopper and the Children each move for summary judgment on their own requests 0"1 

for declaratory relief. Some of Mrs. Hopper's requests for declaratory relief are particularly 

puzzling because there is no dispute about them and, therefore, they are not the proper subject of 

a request for declaratory judgment. The other declarations Mrs. Hopper seeks and the ones 
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sought by the Children are in conflict with one another (and with those sought by the 

Administrator), but touch on overlapping issues. Because of that overlap, the Administrator will 

address both motions in this response. The Administrator disagrees with both Mrs. Hopper's and 

the Children's legal arguments regarding the "clear" state of Texas law, based on the legal 

authorities set forth below. However, the Administrator is simply looking to the Court for 

assistance in determining the legally correct answers to any legitimate controversies raised by the 

various requests for declaratory relief, after a full presentation of the legal authorities. 

Factual and Procedural Background 

The facts set forth below are either based on uncontested facts contained in Plaintiffs 

First Amended Original Petition (the "Amended Petition"), the Affidavit of Susan Novak in 

Support of Independent Administrator's Response to Motions for Partial Summary Judgment 

("Novak Affidavit") filed concurrently with this Response, or the Proof of Notice to Secured 

Creditor ("Proof of Notice") filed on September 27, 2011 and attached to this Response as 

ExhibitA. 

I. Mr. Hopper died intestate on January 25,2010. Amended Petition ~ II.E. He was 

survived by his wife, Mrs. Hopper, and his two children from a prior marriage, Laura Wassmer 

and Stephen Hopper. ld. ~ LC.2. 

2. Mr. and Mrs. Hopper resided at 9 Robledo Drive, Dallas, Texas 75230 (the 

"Robledo Property"). ld. ~ ILBA. Upon Mr. Hopper's death, Mrs. Hopper asserted her 

constitutional homestead right of use and occupancy in the Robledo Property. ld. Because Mr. 

Hopper left no will, the title to the Robledo Property-the interest in fee simple-passed one-half C) 

If) 

to Mrs. Hopper and one-half to the Children. It is this fee that is burdened by Mrs. Hopper's If) 

constitutional homestead right of use and occupancy (the "Homestead Right"). 
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3. In her Motion, Mrs. Hopper defines the capitalized "Homestead" to refer to "land 

and buildings" and "the house,"· while using the un-capitalized "homestead" to refer to "the 

Constitutional [sic] right of homestead in Texas." See Mrs. Hopper's Motion at 2. However, 

after defining the terms in that manner, Mrs. Hopper uses the terms interchangeably, creating 

considerable confusion throughout her Motion. See id. at 3 ("use and occupancy in the 

homestead") ("homestead rights in her Homestead"); at 28 ("the Texas Legislature uses the word 

'homestead' to mean the entire property"). 

4. Consistent with the terminology employed by the Texas Supreme Court, and for 

clarity, the Administrator will differentiate between the constitutional "Homestead Right" of use 

and occupancy, and the "Robledo Property" which is the fee interest burdened by the Homestead 

Right. See Laster v. First Huntsville Properties Co., 826 S.W.2d 125, 129 (Tex. 1991) (referring 

to the "homestead right"). 

5. During approximately the first year of the administration, the Administrator had 

over $20 million in cash and other financial assets under administration, consisting of Mr. 

Hopper's separate and community interest in probate assets and Mrs. Hopper's one-half 

community interest. Novak Affidavit ~ 2. Throughout the administration of the Estate, 

attomeys representing the Children and attorneys representing Mrs. Hopper have communicated 

with the Administrator, and/or with the Administrator's counsel at Hunton & Williams LLP, 

about their respective clients' interests. Those counsel have been, at various times, Michael 

Graham and James Jennings for Mrs. Hopper, and John Round, Lyle Pishny, Scott Weber and 

Gary Stolbach for the Children. Id. ~ 3. 

6. At the insistence of Mrs. Hopper and the Children, and their respective attorneys ~ 
o 

at the time, the Administrator distributed approximately $20 million in assets to Mrs. Hopper and 0 
o 
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the Children during the period June 2010 to June 2011. !d. ~ 4, Exhs. 1-12. Since July 201 I, 

the Administrator also has made distributions to the Children, which at their request were paid' 

directly to their counsel, to pay attorneys' fees and expenses charged to the Children by Mr. 

Stolbach's firm. !d. ~ 4, Exhs. I3 - 16. 

7. By July 201 I, the primary undistributed assets remaining consisted of (a) the 

Robledo Property, with an appraised value of $1,935,000, and a resulting equity after reducing 

its value by mortgage indebtedness, of approximately $800,000;2 (b) the Robledo Property's 

furnishings; (c) a large collection of golf putters (approximately 6,700) amassed by Mr. Hopper, 

with an appraised value of approximately $300,000 (including Mrs. Hopper's community 

interest); (d) a wine collection, with an appraised value of approximately $150,000 (including 

Mrs. Hopper's community interest); (e) Mr. Hopper's separate property valued at approximately 

$120,000, including real property located in east Texas; and (f) liquid assets of approximately 

$3,465,000, together with a portion of Mrs. Hopper's community interest in assets that had not 

been distributed. [d. ~ 6. 

8. A controversy has now arisen regarding whether or how the Administrator should 

distribute the Robledo Property. Contrary to the over-the-top rhetoric in Mrs. Hopper's Motion, 

the Administrator has never attacked Mrs. Hopper's Homestead Right, sought to convey it, or 

tried to force her to purchase it, and her Motion cites no evidence that the Administrator has ever 

done so. 

9. Rather, in July 201 I, the Administrator through its counsel communicated its 

intention to convey the Robledo Property in undivided interests of 50% to Mrs. Hopper and 25% 

2 The Administrator has given the notice to the mortgage holder required under Texas Probate Code §295(a), and 
more than six months have expired since letters of administration have been issued to the Administrator and more 
than four months have expired since the giving of such notice. See Exh. A, Proof of Notice '\I 2. 
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each to the Children, all subject to the existing mortgage and Mrs. Hopper's Homestead Right. 

Id. ~ 6, Exhs. 17-19. Gary Stolbach, as counsel for the Children, objected to that proposed 

conveyance. Id. ~ 6, Exhs. 17,19. At the request of the Administrator's counsel, Mr. Stolbach 

submitted a memorandum setting out the Children's position concerning a distribution of 

Robledo in undivided interests. Id. ~ 6, Exh. 20. That memorandum, dated July 25, 2011, set 

out the following conclusions: 

a. The Bank's proposed distribution is a breach of fiduciary 
duty which would violate provisions of the Texas Probate Code ("TPC") 
and considerably harm the Children financially. (All "section" references 
in this memorandum are to the TPC.) 

b. Section ISO provides that the Bank must partition this 
Estate under judicial supervision, including the Residence. Such a 
partition will result in the Residence being allocated to Jo, as part of her 
one-half interest in CP, and other assets, of similar value, being allocated 
to the Children. 

c. The partition described in 2, above, does not prejudice J 0 as 
to her homestead rights. Receiving the fee ownership of the Residence as a 
distribution, she is not hindering any of her homestead rights. 

Id. ~ 6, Exh. 20 at 2-3. 

10. Tom Cantrill circulated to counsel for the Children and Mrs. Hopper a 

memorandum dated September 1, 2011 setting out the results of his legal research concerning 

distribution in undivided interests and partition. Id. ~ 7, Exh. 21. In his transmittal email, Mr. 

Cantrill said in part: 

I am attaching to this email a memo setting forth our research 
conclusions relating to an independent administrator's 
distributional authority. We welcome your responses if you 
believe there are authorities we have failed to consider, or if you 
believe the authorities we have considered should be interpreted in 
a manner that conflicts with our conclusions. We hope that all of 
us can come to a uniform conclusion as to the guiding principals 
that we should follow. 
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Id. 

II. The Administrator's counsel also asked Mrs. Hopper's counsel for written 

research regarding the issue of partition of the Robledo Property. A memorandum from Tom 

Cantrill reflecting such a request is attached as an exhibit to Mrs. Hopper's Motion. See Mrs. 

Hopper's Motion, Exhibit B-1, n.l. The Administrator did not see any such written research 

from Mrs. Hopper's counsel outside of the litigation context. Novak Affidavit ~ 8. 

12. The Administrator decided not to proceed with the distribution of the Robledo 

Property but instead to seek guidance from this Court concerning the relevant legal issues. Id. 

Objections 

Before addressing the legal arguments relied on by Mrs. Hopper and the Children in their 

respective Motions, the Administrator and the Bank object to the numerous "factual" assertions 

in the Children's Motion, which are utterly lacking in any evidentiary support, including the 

following; 

1. "The Bank changed its legal position a number of times as it became 
increasingly untenable, but always clung to the same refuge--that the law is 
allegedly unclear." 

Children's Motion at 4. There is no evidence of the Administrator changing its legal position "a 

number oftimes." 

2. "The Heirs have attempted to reach agreement on how the assets should be 
distributed, but to no avail (largely because of the improper positions being 
taken by the Bank and Mrs. Hopper on how Robledo should be distributed)." 

Id. at 7. There is no evidence that the Children have attempted to reach agreement or, if they did 

but failed, that the failure was caused by anyone other than the family members. 

3. "The Bank later received a letter from Professor Stanley Johanson, to the same 
effect." 
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Id. at 12. There is no evidence that the Administrator received such a letter while the issue was 

being debated, as the Children's Motion asserts. 

4. "The Heirs have incurred substantial damage trying to rectify the Bank's errors. 
Mrs. Hopper has likely suffered similarly. The Bank has been steadfast in 
refusing to correct its mistakes." 

Id. at 12. There is no evidence of damage or mistake, or a refusal to be reasonable. 

5. "What is ironic about the Bank's position is that the beneficiaries have failed to 
agree to a fair distribution of the Hopper Estate in large part because of the 
Bank's fiduciary blunders." 

Id. at 18. This allegation has no factual support in the record. 

None of these "factual" assertions are supported by any evidence. They should carry no 

weight in the summary judgment analysis. 

Special Exception 

The Administrator and the Bank specially except to the Children's allegation that "the 

improperly distributed assets should be returned to the Estate, to be included in a Section 150 

partition, or the Bank should ay (sic) damages to the Heirs." Children's Motion at 37. Stephen 

Hopper and Laura Wassmer have not plead a claim upon which damages can be based and their 

apparent effort to obtain a summary judgment for declaratory relief that they are entitled to 

damages is an improper use of the Uniform Declaratory Judgments Act, TEX. CIV. PRAC. & 

REM. CODE .§37.002 et seq. The Administrator and the Bank request that the Court sustain this 

special exception by separate order at, or prior to, the summary judgment hearing, striking this 

allegation from the Children's Motion. 

Argument and Authorities 

Mrs. Hopper and the Children contend that Texas law is clear regarding whether the 

Administrator must distribute Estate property in undivided interests (including the Robledo 
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Property), or seek a partition of the Robledo Property subject to the Homestead Right. However, 

their respective interpretations of that "clear" Texas law are remarkably different, and their views 

of the correct outcome under this "clear" Texas law are at polar extremes. The Administrator, 

confronted with these parties' strongly held and stridently stated views, and the body of Texas 

law that is subject to different interpretations, now seeks this Court's guidance and presents its 

own views on the issues raised by Mrs. Hopper's and the Children's Motions. 

A. The Declaratory Judgment Procedure 

The declaratory judgment statute, Texas Civil Practice and Remedies Code § 37.001 et 

seq., provides the appropriate vehicle for the Administrator to obtain the guidance needed under 

these circumstances. In relevant part, it provides: 

SEC. 37.005. DECLARATIONS RELATING TO TRUST OR ESTATE. A 
person interested as or through an executor or administrator, including an 
independent executor or administrator ... in the administration of a trust or of the 
estate of a decedent ... may have a declaration of rights or legal relations in 
respect to the trust or estate: 

(2) to direct the executors, administrators, or trustees to do or abstain 
from doing any particular act in their fiduciary capacity; 

(3) to determine any question arising in the administration of the trust or 
estate, including questions of construction of wills and other writings; or 

(4) to determine rights or legal relations of an independent executor or 
independent administrator regarding fiduciary fees and the settling of accounts. 

TEX. CN. PRAC. & REM. CODE § 37.005. 

Mrs. Hopper's Motion contains at least two flaws in its analysis under the declaratory 

judgment statute. First, it make numerous misguided attacks on the Administrator for seeking a 

declaration of its "rights," contending, among other things, that the Administrator is but a servant 

and has no rights. See, e.g., Mrs. Hopper's Motion at 21 ("Of course the Bank has no rights at all 

in this matter, at best it may have some alleged authority"); at n.21 ("Of course the Bank seeking 

its rights declared - when it has none - is exactly indicative of the Bank's whole mistaken 
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perspective. "). Conversely, her Motion later concedes that "the Bank is granted certain rights 

under the Texas Probate Code." !d. at 25-26. This entire discussion of "rights" versus 

"authority" is inconsequential, a distinction without a difference. Because Section 37.005 

specifically refers to a declaration of "rights," the Administrator will use that term for 

consistency. 

Second, when addressing Mrs. Hopper's requests for declaratory relief, both Mrs. 

Hopper's Amended Petition and her Motion fail to recognize a fundamental requirement of a 

request for declaratory judgment-the existence of a controversy. "A declaratory judgment is 

appropriate only if a justiciable controversy exists as to the rights and status of the parties and the 

controversy will be resolved by the declaration sought." Bonham State Bank v. Beadle, 907 

S.W.2d 465, 467 (Tex. 1995). "To constitute a justiciable controversy, there must exist a real 

and substantial controversy involving genuine conflict of tangible interests and not merely a 

theoretical dispute." Id. A controversy does not exist, and never has existed, on the following 

declarations sought by Mrs. Hopper in her Motion: 

1. That the residence of Decedent Max Hopper and Jo Hopper ("Surviving 
Spouse ") located at 9 Robledo Drive, Dallas, Texas, was the community 
property of Decedent and Surviving Spouse prior to Decedent's death. 
[Petition, para. "C.1 ", at p. 31]. 

Mrs. Hopper's Motion at 38. The Administrator does not dispute this point. 

3. That since the Residence was their community homesteacf, and since 
Surviving spouse has elected to maintain the Residence as her Homestead, 
Surviving Spouse has the exclusive right of use and possession thereof and the 
Defendant Stepchildren's interest therein is subject to her exclusive right of 
use and possession. [Petition, para "C.3" a p. 31}. 

!d. at 39. The Administrator does not dispute this point. 

3 Again, Counsel for Mrs. Hopper's use of homesteadiHomestead creates untold confusion. In responding, the 
Administrator will differentiate between the Homestead Right and the Robledo Property. 
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7. That the Surviving Spouse has not requested of the Court a non-prorata 
partition of community property between the Surviving Spouse and the 
Decedent's Estate as set forth in § 385 of the Texas Probate Code - nor has 
the Surviving Spouse requested a partition of any kind of the Homestead. 
[Petition, para. "C.ll ", at p. 33}. 

Id. at 40. The Administrator does not dispute this point, which is simply a matter offact. 

The Administrator has thus far seen nothing indicating that the Children dispute any of 

these points. These points are not in controversy and never have been. Therefore, Mrs. 

Hopper's requested declarations number one, three, and seven are not appropriate for declaration 

by the Court because they do not represent a 'justiciable controversy." Mrs. Hopper's request 

for summary judgment on these declarations must be denied. (In Part C. below, the 

Administrator will address Mrs. Hopper's other requests for declaratory relief on which she 

seeks summary judgment.) 

B. The Declarations Sought by the Administrator 

Mrs. Hopper moves for summary judgment on four of the declarations sought by the 

Administrator in its counterclaim. Mrs. Hopper's Motion at 20-38. Mrs. Hopper's contentions 

and the Administrator's response for each declaration are discussed below. While the Children 

have not moved for summary judgment on the declarations sought by the Administrator, many of 

the declarations the Children seek involve the same legal issues. Because these same legal issues 

are addressed in both Mrs. Hopper's and the Children's Motions for summary judgment, the 

Administrator will discuss the legal authorities and Mrs. Hopper's and the Children's legal 

arguments in the context of the Administrator's declarations. After a full discussion of the law 

and arguments, the Administrator will respond specifically to each declaration sought by Mrs. 

Hopper and the Children in their Motions. 

I. The Administrator's First Request for Declaratory Relief. 
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First, the Administrator seeks a declaration of its right to distribute the 
Robledo Property in undivided interests, subject to the Homestead Right and 
the existing mortgage indebtedness, because such a distribution does not 
constitute a "partition" prohibited by section 284 ofthe Code. 

Administrator's Counterclaim at 8, Mrs. Hopper's Motion at 20. Mrs. Hopper opposes the 

requested declaration, though it could accomplish, if the Administrator were to act pursuant to 

this authority to make a distribution in undivided interests, exactly the result that Mrs. Hopper is 

arguing for - ownership in undivided interests by Mrs. Hopper and the Children in the Robledo 

Property (it is the Children who oppose undivided interests). Mrs. Hopper argues syllogistically 

that the Administrator's decision to distribute, or not to distribute, Estate property in undivided 

interests would give the Administrator the power to create interests in Estate property, and she 

contends the Administrator does not have the power to create property interests. Mrs. Hopper 

argues at length that the Administrator can do nothing except release possession of property to 

Mrs. Hopper and the Children, which results in undivided ownership interests in the released 

property. See Mrs. Hopper's Motion at 20-28. However, contrary to Mrs. Hopper's assertions, 

nowhere does the Administrator assert or imply that it has discretion to "create or not create" 

such interests. [do at 22, 26. Indeed it cannot create interests in property that do not already 

exist. But it can administer Estate property, and through the course of administration it may sell 

property if there is an administrative need to do so, seek a partition of property, or distribute 

property in undivided interests. Mrs. Hopper's argument understates the powers of an 

administrator. 

Under Mrs. Hopper's theory, upon the payment of debts, the Administrator's right to 

possession ends and the Administrator "must merely transfer physical possession of the property 
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to the Plaintiff." [d. at 26. 
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Thus, ''upon close of the administration, the Widow and the ...3' 
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distributees are entitled to their respective one-half interests in each and every fonner community 

probate asset." !d. This view does not take into account the administrator's ability to use Mrs. 

Hopper's "now separate property" (whether "vested" or "retained") to pay debts, claims, and 

expenses of the estate that are properly attributable to her, or to sell property to prevent waste in 

its role as a fiduciary. See Smith v. Hodges, 294 S.W.3d 774, 778 (Tex. App.-Eastland 2009, no 

pet.). Her view also ignores that the Administrator is charged with possessing legal title to all 

assets in order to deal with potential creditors of the estate, and then re-titling those assets, as 

necessary, upon distribution. Further, as discussed below, Mrs. Hopper's arguments also 

overlook the Administrator's ability under Section 150 of the Texas Probate Code ("TPC") to 

seek a partition. Regardless, Mrs. Hopper appears to want a distribution in undivided interests 

(despite her laborious discussion about vested interests), and that is exactly what is contemplated 

under the above declaration. 

Of course, the reason the Administrator is seeking such a declaration is that the Children 

contest distribution in undivided interests, arguing that the "proposed distribution [in undivided 

interests 1 is a breach of fiduciary duty which would violate provisions of the [TPC] and 

considerably harm the Children financially." Novak Affidavit, 116, Exh. 20 In their own Motion, 

the Children contend that the "assets must be partitioned and distributed under TPC Section 

150." Children's Motion at 6. Thus, just as Mrs. Hopper implicitly contends the Administrator 

must distribute in undivided interests, the Children argue just the opposite, that the Administrator 

must seek a partition under Section 150. The Children'S Motion contends that this result is 

"completely clear," and that "the Bank pretends that the law is unclear." Children's Motion at 5. 

However, the Children provide no case law to support this "clear" result. They cite only to a 

"leading secondary authority:" 18 Woodward & Smith, Texas Practice, Partition and Distribution 
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§ 1059, which states "[t]here is no authority for the distribution of undivided interests; however if 

the distributees are agreeable, property is often divided without a partition." The authors do not 

cite to any case (or any other authority) for this proposition. With due respect to Woodward and 

Smith, however "leading" this practice guide may be, it is still "secondary." The Administrator 

remains bound by Texas statutes and case law, and while such a treatise may be instructive, it is 

far from decisive. 

Caught in between these positions regarding distribution in undivided interests or seeking 

partition, the Administrator simply seeks judicial guidance on whether it may do either. The 

Administrator believes it has the authority to make a distribution in undivided interests or to seek 

a partition, but admits that the case law is not clear. The following authorities may be helpful to 

the Court in construing the Administrator's rights and obligations in this context. 

a. The Purpose of an Independent Administration 

The purpose of independent administration under Section 145 of the Texas Probate Code 

("TPC") is to "free an estate of the often onerous and expensive judicial supervision [ofa court], 

and in its place, to permit an executor, free of judicial supervision to effect the distribution of an 

estate with a minimum of cost and delay." Corpus Christi Bank & Trust v. Alice Nat'{ Bank, 444 

S.W.2d 632, 634 (Tex. 1969). Thus, an administrator is given wide latitude by the TPC. 

In order to "effect the distribution" of the estate, Section 150 of the TPC provides 

SEC. ISO. PARTITION AND DISTRIBUTION OR SALE OF PROPERTY INCAPABLE OF 
DIVISION. If the will does not distribute the entire estate of the testator, or 
provide a means for partition of said estate, or if no will was probated, the 
independent executor may file his final account in the county court in which the 
will was probated, or if no will was probated, in the county court in which the 
order appointing the independent executor was entered, and ask for either 
partition and distribution of the estate or an order of sale of any portion of the 
estate alleged by the independent executor and found by the court to be incapable 
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of a fair and equal partition and distribution, or both; and the same either shall be 
partitioned and distributed or shall be sold, or both, in the manner provided for the 
partition and distribution of property and the sale of property incapable of division 
in estates administered under the direction of the county court. 

TEX. PROB. CODE § 150. From the text of the statute, the administrator "may" ask for "partition 

and distribution." Such permissive language leads to the conclusion that the decision to do so is 

left with the Administrator, under the broad powers discussed above. 

Thus, the purpose of an independent administration and the text of Section 150 stand in 

opposition to Mrs. Hopper's contention that nothing is to be done, that the Administrator has no 

authority to effect a distribution because ownership in each asset has already vested. But, that is 

not to say that the Children are correct in the contention that the Administrator must seek a 

judicial partition. 

b. The Power to Distribute in Undivided Interests 

There are a number of cases that suggest an independent executor (and by necessary 

inference, the Administrator) can distribute estate property in undivided interests, by holding that 

the executor cannot partition the estate on its own, forcing the division of undivided interests in a 

manner that gives a specific part thereof to one beneficiary (selected and designated by the 

independent administrator at his mere will and pleasure), and assets of a comparable value to 

another beneficiary. Clark v. Posey, 329 S.w.2d 516 (Tex. Civ. App.-Austin 1959, writ refd 

n.r.e.); Gonzalez v. Gonzalez, 469 S.W.2d 624 (Tex. Civ. App.-Corpus Christi 1971, writ refd 

n.r.e.); McDonough v. Cross, 40 Tex. 251 (l874); Smith v. Hodges, 294 S.W.3d 774 (Tex. App.-

Eastland 2009, no pet.); Terrill v. Terrill, 189 S.W.2d 877(Tex Civ.-San Antonio 1945, writ 

refd). 

Terrill v. Terrill, .189 S.W.2d 877 (Tex Civ.-San Antonio 1945, writ refd) is the case 

most cited for the proposition that an independent executor cannot make its own determination of 
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how specific assets will be allocated between percentage owners of an undivided estate. In 

Terrill, the three heirs under the will agreed to a three way division of real property. ld. at 879. 

The court found nothing wrongful in the executor's actions in honoring the agreement of the 

beneficiaries, but did find that by effecting the agreed distribution the executor was acting 

beyond his power as executor, stating: "[tJhe power of an independent executor to distribute an 

estate does not include the right to partition undivided interests." ld. 

In Clark v. Posey, 329 S.W.2d 516 (Tex. Civ. App.-Austin 1959, writ refd n.r.e.), no 

express authority to make a partition was granted by the will, and the residuary estate was to be 

divided in one-third and two-thirds shares. ld. at 518. The residue to be divided consisted of 

real and personal property, but the will was silent as to specific property allocations. ld. The 

executor (one of two beneficiaries) proposed to give cash in lieu of property to an adopted 

daughter, and property to herself. ld. The adopted daughter challenged this proposed 

distribution, and the court ruled the proposed non prorata division was not a pennissib1e action 

by the executor (absent agreement by the beneficiaries). ld. 

The court noted that "[iJt is beyond the power of the court to compel the independent 

executor to take advantage of the statutes providing for the partition of estates administered 

independently of the courts; but they are there for his use and benefit ., .. " ld. at 519 (quoting 

City Nat 'I Bank v. Penn, 92 S.W.2d 532, 535 (Tex. Civ. App. 1936». However, the court went 

on to say that the foregoing rule had no application to this case "because the executrix attempted 

to make a partition and distribution of the estate independently of the statute." ld. Finally, the 

court stated "we think the executrix was not authorized to detennine the money value of the 

'residue' of the estate ... and thereby require [the adopted daughter] to accept such money in 

lieu of her undivided interest in real property." ld at 519. 
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The court in Clark did not expressly hold that an independent executor has the power to 

distribute property in undivided interests. However, the implication cannot be dismissed. The 

court did expressly hold that the statutory process of partition is permissive, in that the court 

cannot "compel an independent executor to take advantage of' it. Thus, the independent 

administrator has a choice between using the statutory partition process, or not (distributing by 

some other alternative). If it is beyond the power of an independent executor to determine its 

own "partition" of the estate into percentages "in lieu of undivided interests", one might 

conclude that the only other alternative is to distribute in undivided interests. 

Similarly, in Gonzalez v. Gonzalez, 469 S.W.2d 624 (Tex. Civ. App.-Corpus Christi 

1971, writ ref'd n.r.e.), the decedent left a valid will, but it did not give the executor authority to 

partition the devised real property between the seven heirs. ld. at 629. One of the sons of the 

decedent asserted the right to partition real property between himself and the other six heirs (he 

contended the will granted such authority, but the court found to the contrary). Id. at 630. The 

court went on to find that "it is well established that the power of an executor to distribute an 

estate does not include the right to partition undivided interests." Id. (citing Terrill v. Terrill, 189 

S.W.2d 877 (Tex Civ.-San Antonio 1945, writ ref'd)). The court also quoted from McDonough 

v. Cross, 40 Tex. 251 (1874): 

"It can hardly be thought the executor is authorized by such will to 
change the devise of the testator from an undivided part of the estate into a 
specific part thereof, selected and designated by him at his mere will and 
pleasure. . .. Nor do we see that the settlement of the estate requires that he 
determine for the devisees whether they shall accept the money value of their 
interest in the land devised, or an undivided interest in the land itself." 
Opinion on rehearing, Justice Moore, 268-269. 

Id. at 630. The wording of the last sentence also creates confusion. It is unclear if the court 

meant that an executor cannot make the decision between ''money value or undivided interest" 
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for an heir (simply consistent with Clark and Terrill), or whether this meant an executor cannot 

make the decision to distribute money value and also cannot make the decision to distribute in 

undivided interests. It is clear that Gonzalez and McDonough also hold that an independent 

executor can not "at his mere will and pleasure" decide how to partition undivided interests 

between beneficiaries. 

In In re Estate oj Lewis, 749 S.W.2d 927 (Tex. App.-Texarkana 1988, writ denied), the 

court detennined that the wording of the will created two equal life estates in undivided interests, 

not a testamentary trust, and thus there was no impediment to distribution and closing the estate. 

!d. at 931. In this context, the court made the following statement: 

Distribution is not the same as partition. [citing Gonzalez, supra, and 
Terrill, supra]. And a distribution, which is merely the delivery of interests 
devised by a will to those entitled to them, free of control of the estate's 
representatives, does not constitute an invasion of the corpus. 

Id. Because Gonzalez and Terrill expressly hold that an executor has no authority to effect a 

partition of undivided interests, this language suggests that under those cases, distribution of 

undivided interests is pennissible. 

The most recent case on point is Estate ojSpindor, 840 S.W. 2d 665 (Tex App.-Eastland 

1992, no writ), which is the only reported case found that affinnatively states whether an 

executor can make distributions in undivided interests. In Spindor, there were two estates 

(husband and wife) under administration of the same executor. Id. at 665. The executor made a 

decision as to how the estates should be distributed, and filed an application to have his proposed 

partition approved (because he asserted he had the authority to do so under the two wills), or 

alternatively for the court to order a partition in the event the court were to find that he lacked the 

authority to do so. Id. at 665-66. The district court found that the wills did not grant the 

authority to partition, and held: 
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the independent administrator does not have the power to make such partition, but 
must either distribute the estate in undivided shares or request its partition and 
distribution as provided by Section 150 of the Probate Code. 

Id. at 666 (emphasis added). On appeal and rehearing, the Eastland Court of Appeals accepted 

the argument of the appellant that both wills told the executor "to divide my estate" and that the 

intent was clear that the decedents did not want the property to remain undivided. Id. at 667. 

Because of the clear language of the wills reflecting the intention that the estate be divided, the 

Court reformed the judgment of the trial court to delete the reference to distribution in 

"undivided interests" in the above cited portion of its order. Id. Notably, the Court of Appeals 

did not state or imply that a distribution in undivided interests is improper in circumstances 

where a will does not specifically address division. Thus, without a will at all, no such intention 

could be present in an intestate independent administration, and distribution in undivided 

interests would presumably be proper. 

Thus, based on the general authority of independent administrators, the text of the 

partition statute, and the case law regarding distribution of undivided interests, it appears that 

both Mrs. Hopper and the Children may be incorrect in their assertions. The fact that Section 

150 concerning partition exists at all weighs against Mrs. Hopper's theory that the Administrator 

can do nothing but distribute the statutory undivided interests. The wording of the statute and 

the case law interpreting the same suggest that the Children are incorrect in their conclusion that 

the Administrator must seek a judicial partition, because distribution in undivided interests is 

permissive. 

The Administrator has been completely candid with counsel for both Mrs. Hopper and 

the Children in analyzing this issue, and willing to take into consideration any law and arguments 

that they may have. See Novak Affidavit 'l[ 7, Exh. 21. As the briefing in this matter may 
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demonstrate, neither party was able to put forth compelling legal argument. Without clear 

precedent to follow, and given the opposing viewpoints, the Administrator seeks the above 

declaration in order to fulfill its fiduciary duties to both Mrs. Hopper and the Children by 

employing section 37.005 of the Texas Civil Practice and Remedies Code. Based on the 

foregoing authority, the Administrator believes it has the authority to decide whether to distribute 

in undivided interests or seek a partition. Therefore, summary judgment denying this declaration 

is improper, because Mrs. Hopper has not shown that it is incorrect as a matter oflaw. 

2. The Administrator's Second Request for Declaratory Relief. 

Second, the Administrator seeks a declaration of its right to partition 4 the 
entire Robledo Property (the real estate subject to the Homestead Right) to 
Mrs. Hopper in a section 380 partition action as part of the settlement and 
division of the community estate without violating fiduciary obligations owed 
to any of the Defendants. Assuming that the Robledo Property can be 
partitioned entirely to Mrs. Hopper, the Administrator also seeks a 
declaration of what value must be partitioned to Ms. Wassmer and Dr. 
Hopper in order to equalize the community property distributed.s 

Administrator's Counterclaim at 8, Mrs. Hopper's Motion at 29. This declaration is sought in 

tandem with the first declaration, in order to allow the Court to delineate the Administrator's 

authority regarding the two options: distributing in undivided interests or seeking a partition. 

Mrs. Hopper argues that this declaration should be denied, again on the basis that Mrs. Hopper's 

one-half interest in the Robledo Property is her "now separate property" which became so at the 

time of Decedent's death. Mrs. Hopper's Motion at 30. Mrs. Hopper claims that Sections 373-

382 (regarding partition) do not apply to her half of the Robledo Property, even though it is 

4 The Administrator has clarified this language in its Amended Counterclaim, restated as its "right to seek a partition 
of the entire Robledo Property." 

5 The Administrator does not seek a specific value determination, but rather a determination that the value to be 
partitioned to Ms. Wassmer and Dr. Hopper will be equivalent in fair market value to the Estate's community 
interest in the Robledo Property partitioned to Mrs. Hopper, which will not require any consideration of the effect of 
Mrs. Hopper's Homestead Right as an impairment to value. 
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subject to administration under Section 177, because it is not part of the "estate" as defined in 

TPC Section 3(1)6 Id. The Administrator acknowledges that Mrs. Hopper's statutory 

interpretation is certainly plausible. However, also plausible is the Children's contention that the 

term "estate," as used in Section 150 does include her half of the community because Section 3 

(definitions) begins with the preface "unless otherwise apparent from the context." TPC Section 

3; Children's Motion at 20-21. Thus, the Children argue that the context of Section 150 makes 

apparent that "estate" as used therein includes Mrs. Hopper's half of the community. Neither 

Mrs. Hopper nor the Children cite case authority supporting their respective readings of the 

Code. Beyond these statutory arguments, the authorities regarding partition (below) suggest that 

the surviving spouse's half of the community is subject to partition under Section 150. 

Mrs. Hopper also claims that the Robledo Property cannot be partitioned at all under TPC 

Section 284 and the Texas Constitution because it is her homestead. Mrs. Hopper's Motion at 

28, nAO. Mrs. Hopper argues from the context of the statute that the Texas Legislature uses the 

term "homestead" in Sections 283-85 to prohibit partition of the entire property, not just the use 

and occupancy right. Again, while Mrs. Hopper's statutory interpretation is certainly plausible, 

she cites to no authority for such a reading, and the case law regarding partition (below) suggests 

that partition of the Robledo Property is permissible. 

All parties agree that the Texas Constitution and Probate Code expressly prevent partition 

of the Homestead Right. However, the cases discussed below reflect that the Homestead Right is 

separate from the underlying fee, and contrary to Mrs. Hopper's assertion, the underlying fee 

6 In the instant dispute, this assertion is limited to Mrs. Hopper's one-half of the Robledo Property, but such a 
finding by the Court would have extensive ramifications. To hold that the Administrator has no power to seek a 
partition regarding any of Mrs. Hopper's one-half of the community property would essentially decide all disputes 
regarding the fonn of distribution. 

JPMORGAN CHASE BANK, N.A.'S RESPONSE TO JO HOPPER'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED 
MOTION FOR. pARTIAL SUMMARY JUDGMENT - Page 21 

220



may be partitioned. The Administrator asks the Court to resolve whether the Administrator has 

the right to seek a partition of the Robledo Property, subject to the existing mortgage and the 

Homestead Right. Below are the authorities the Administrator believes are relevant. 

a. Authorities Regarding Partition of the Robledo Property 

The Texas Supreme Court has described the nature of the Homestead Right as follows: 

In Texas, the homestead right constitutes an estate in land. This estate is 
analogous to a life tenancy, with the holder of the homestead right possessing the 
rights similar to those of a life tenant for so long as the property retains its 
homestead character. Although the homestead estate is not identical to a life estate 
because one's homestead rights can be lost through abandonment, it may be said 
that the homestead laws have the effect of reducing the underlying ownership 
rights in a homestead property to something akin to remainder interests and 
vesting in each spouse an interest akin to an undivided life estate in the property. 

Laster v. First Huntsville Properties Co., 826 S.W.2d 125, 129 (Tex. 1991) (internal quotations 

and citations omitted). Thus, Mrs. Hopper currently holds rights to the Robledo Property similar 

to a life tenant by virtue of her Homestead Right, and Mrs. Hopper and the Children both hold 

one-half interests in the Robledo Property fee, subject to the Homestead Right, with interests 

similar to remainder interests. See id. 

Texas case law suggests that an underlying fee burdened by a homestead right may be 

partitioned. In Meyers v. Riley, 162 S.W. 955 (Tex. Civ. App.-Austin 1913, no writ), Decedent 

left two sons and a surviving spouse (Mrs. Riley). fd. at 955. Decedent's estate included 700 

acres of land in two parcels. fd. Commissioners were appointed, Mrs. Riley designated 200 

acres of land as her homestead, and the designated land was set aside to her by the 

commissioners in their findings. fd. The 200 acre tract set aside as the homestead was valued at 

$10,000, and remaining land was valued at $6,400. !d. The commissioners did not take into 

consideration the 200 acre tract in making a partition, but simply divided the other 500 acres in 

fee simple, one-half to Mrs. Riley and one-half to the children. !d. 

JPMORGAN CHASE BANK. N.A.'S RESPONSE TO JO HOPPER'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND STEPHEN HOPPER'S AND LAURA WASSMER'S SECOND AMENDED 
MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 22 

a-. 
\..0 
U") 

o 
o 
o 

I 

~ 
M 
o 

221



The Court of Appeals held that the district court erred in approving the report of the 

commissioners, because they failed to consider the 200 acre tract when effecting the partition, 

Id. at 955-56, After recognizing that Mrs. Riley's homestead right was free from interference, 

the court stated "it does not follow from this that the homestead should not enter into partition of 

the estate." Id, at 956 Quoting from Hudgins v, Sansom, 72 Tex, 229, 231-232 (Tex. 1888), the 

Court reasoned: 

It was the right of such persons to occupy the homestead which it was the purpose 
of the Constitution to protect, and it therefore forbids the partition of the 
homestead so long as given conditions continue. . , . It is a partition of the 
homestead that is forbidden, but it does not follow from this that in the partition of 
an estate the homestead may not enter into the partition, if that may be made 
without defeating the right of the surviving wife, husband, or children to occupy 
the homestead as under the Constitution they are entitled to occupy, 

Id. See Hudgins v, Samson, 10 S.W. 106, 106 (Tex. 1888) ("This right to occupy is the sole right 

which it was the purpose to protect by the provision of the constitution quoted, and the partition 

of an entire estate, of which the homestead may be a part, which does not take away the right, 

neither contravenes the spirit nor the letter of that instrument."). Thus, the underlying fee 

interest burdened by the Homestead Right may be partitioned, so long as the Homestead Right 

itselfis not interfered with. The Administrator has found, and Mrs. Hopper cites, no case for the 

proposition that the surviving spouse's one half of the community interest is exempt from 

partition. The above cases show that Texas courts have ruled that the underlying fee interest 

burdened by a homestead right is subject to partition, 

Based on the foregoing authority, the Administrator believes it has the right to seek a 

partition of the Robledo Property. In such a partition action it is possible that the court or the 

commissioners would award to Mrs, Hopper the Children's one-half of the Robledo Property, 

and award other assets of the same value to the Children, Such a result is permissible under the 
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Texas Constitution and the TPC. Because Mrs. Hopper has not shown that such a declaration is 

incorrect as a matter oflaw, summary judgment denying this declaration is unwarranted. 

b. Authorities Regarding Calculation of Value 

By claiming that a partition of the Robledo Property is completely barred, Mrs. Hopper 

does not address the issue of how each portion is to be valued if a partition proceeding were to 

take place. However, because the Children's requested declaratory relief and motion directly 

raise the question of value when partitioning the Robledo Property, Children's Motion at 26-34, 

the Administrator sets forth the following relevant authorities regarding value when partitioning 

a "homestead." 

The Riley court made two comments about value. First, if a portion of the land impressed 

with the homestead interest held by Mrs. Riley was to be set apart in fee to other heirs, "of 

course the commissioners will take into consideration that it is burdened with the homestead 

rights of Mrs. Riley and her children." Id. at 956. Second, if the underling fee is partitioned to 

Mrs. Riley, "the same should be charged at its value." Id. The Court did not explain how that 

value was to be determined, but did hold that the burden of the homestead should be taken into 

consideration when partitioning the real estate of which it is a part, between the children. Id. at 

957. 

Russell v. Russell, 234 S. W. 935 (Tex. Civ. App.-- 1921, no writ), also dealt with 

valuation of the homestead when dividing an estate. In Russell, decedent left community 

property - three tracts land and other assets - to be divided between a surviving spouse and eight 

other heirs. Id. at 935. The surviving wife claimed a homestead on two of the tracts, and both 

were awarded to her in fee, representing her half of the community estate. Id. The value 

accorded to the two lots in the partition process was not reduced by the value of the homestead 
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interest held by the surviving spouse. Id. She appealed, contending that the impairment on the 

two lots by way of her Homestead Right had to be considered in determining the value of those 

lots partitioned to her. !d. at 936. 

The Court of Appeals held that the issue had been settled, citing Riley, Hudgins, Higgins 

v. Higgins, 129 S.W. 162 (Tex. Civ. App. 1910, no writ), and Jarrell v. Crow, 71 S.W. 397 (Tex. 

Civ. App. 1902, no writ), all to the effect that the award to the surviving spouse cannot be 

reduced to show the impairment caused by the homestead interest. Id. The court reasoned: 

It is true that the survivor's right to use and occupy the homestead is a valuable 
right, but it is not an estate which can be alienated. It cannot be assigned, nor 
taxed .... However valuable this personal privilege may be, it cannot be appraised 
as property in the division of an estate. If in this case the appellant may legally 
require that the monetary value of her right of use and occupancy be subtracted 
from the distributive value of the homestead, and that compensation be made by 
awarding to her that much more than half of her community property, she would 
be compelling payment for something that she could not assign, and be receiving 
the value of a personal privilege while still enjoying it. The Constitution never 
intended to confer any such right. 

Id. Russell dealt with a homestead awarded to the spouse, and not to others, but its language to 

the effect that the value of the Homestead Right cannot be appraised as valuable property in the 

division of an estate could be read to have broader application. Its holding supports the 

argument that in a partition proceeding, the Robledo Property cannot be reduced in value by the 

impairment caused by Mrs. Hopper's Homestead Right if the Robledo Property is awarded to 

Mrs. Hopper.7 

Again, the Administrator's sole interest is a correct application of Texas law. These 

cases suggest that partition of the Robledo Property to Mrs. Hopper in full would require a 
N 
r

distribution of assets equal to the fee's value, encumbered by the existing mortgage LJ'") 

C) 

7 In Meyers v. Riley, supra, the court indicated that the impairment caused by a homestead right should be C) 

considered when awarding property to "other heirs," i.e., if one child received the Robledo Property and the other C) 

did not, the impairment of Jo Hopper's Homestead Rigbt should be taken into account when equalizing value I 

between the Children. ..3 
M 
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indebtedness, without considering the diminution in value due to the Homestead Right. Also, the 

fact that courts have discussed valuation in the homestead partition context at all lends credence 

to the conclusion that a homestead may be part of a partition, and therefore that the surviving 

spouse's other interests in the previously commnnity property may also be part of a partition. 

However, due to Mrs. Hopper's arguments, claiming that the Administrator has no authority to 

partition her half of the previously commnnity estate, and the Children's response that the Code 

does grant such authority as reflected in case law, the Administrator seeks to fulfill its fiduciary 

duties to both Mrs. Hopper and the Children by asking the Court for the above declaration. 

3. The Administrator's Third Request for Declaratorv Relief. 

Third, in the event the Administrator elects to pursue a partition action that 
awards all of the Robledo Property to Mrs. Hopper, and if there is 
insufficient property of Mrs. Hopper that remains subject to the 
administration of the Administrator to equalize the value of the Decedent's 
interest in the Robledo Property partitioned to Mrs. Hopper, the 
Administrator seeks a declaration of its right to require return of community 
property previously distributed to Mrs. Hopper in order to offset the value of 
the Robledo Property being partitioned to her. 

Administrator's Counterclaim at 9, Mrs. Hopper's Motion at 34. Mrs. Hopper contends that this 

declaration should be summarily denied because "there is no provision of the [TPC] allowing 

[the Administrator] to retake property which it has already released from administration." Mrs. 

Hopper's Motion at 34. Mrs. Hopper states that the Administrator "transferred possession of that 

'excess' property back to its owner, the Plaintiff' and that "experience shows that no one 

delivers $10 million in property over to anyone, even the legal owner, without a bit of thought." 

!d. at n. 47. However, Mrs. Hopper ignores the fact that such distributions were made only at her 

own insistence, and at a time before the instant dispute was reasonably foreseeable. 

Interestingly, the "mere transfer of possession" contemplated by Mrs. Hopper in opposition to 
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the declaration regarding distribution in undivided interests has now become a significant and 

meaningful event. 

In Guy v. Crill, 654 SW.2d 813, 818 (Tex. App.-Dallas 1983, no writ) the Court dealt 

with premature distributions of property by an executor. The Court held that the Probate Court 

did not err in making an offset to correct such distribution, as a matter of practicality: 

We see no point in requiring the executor to bring a separate suit against the 
residuary beneficiaries to recover the value of the property prematurely 
distributed to them. Instead, we hold that the probate court properly charged this 
amount against the stock they were entitled to receive under their specific 
bequests. 

Id. at 818. Thus, the TPC should be interpreted flexibly, in light of the purpose of the Probate 

Code-to effectuate the proper distribution of an estate. The TPC also recognizes that property 

may be distributed prematurely in independent administrations, as Section 269 provides a 

creditor whose "debt or claim is unpaid" during the administration with the ability to sue the 

distributees for satisfaction of the debt or claim. That should apply equally to the administration 

expenses. Certainly, there could also exist deficiencies at the time of partition, with insufficient 

funds of one beneficiary remaining to equalize the distribution. In that case, the Administrator or 

the Court should have the authority to effectuate a just distribution, especially in the situation 

where distribution was made only at the affirmative request of the beneficiary. The Children do 

not specifically address this declaration in their Motion, but instead seek a declaration the 

Administrator "unlawfully" distributed property. That requested declaration is discussed 

specifically in Part D below. 

4. The Administrator's Fourth Request for Declaratory Relief. 

Fourth, the Administrator seeks a declaration of its right to sell the Robledo 
Property subject to Mrs. Hopper's Homestead Right. In this event, the 
Administrator also seeks a declaration of its right to deliver fill title to the 
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purchaser, subject to the Homestead Right, without Mrs. Hopper's consent 
or signature on the deed of purchase, if refused. 

The Administrator in its Amended Counterclaim no longer seeks this relief so the Motion 

should be denied. 

C. Declarations Sought by Mrs. Hopper 

As discussed in Part A above, three of the declarations sought by Mrs. Hopper are not in 

controversy, and therefore a declaratory judgment on those issues is inappropriate. Regarding 

the remaining declarations sought by Mrs. Hopper, the Administrator acknowledges Mrs. 

Hopper's Homestead Right in the Robledo Property, and acknowledges that a partition of the 

Homestead Right is prohibited. However, the Administrator believes that the fee burdened by 

Mrs. Hopper's Homestead Right may be partitioned. Accordingly, the Administrator responds to 

each declaration sought by Mrs. Hopper in her motion for partial summary judgment as follows: 

I. Mrs. Hopper's Second Request for Declaratory Relief 

That immediately upon Decedent's death, Surviving Spouse retained and was fully 
vested in the fee simple title to her undivided one-half of the Residence, and 
Decedent's undivided one-half thereof passed to his Stepchildren, Defendants 
Stephen and Laura. [Petition. para. "c. 2 ", at p. 31] (Mrs. Hopper's Motion at p. 
38-39). 

The Administrator disputes Mrs. Hopper's use of the term "fully vested," to the extent 

that it implies such property is not subject to administration. Her one-half interest in the Robledo 

Property (not her Homestead Right) is subject to the administration, and therefore may be 

affected by the Administrator's authority to pay debts, claims, and expenses of the estate, or sell 

property to prevent waste in its role as a fiduciary. See Smith v. Hodges, 294 S.W.3d 774, 778 

(Tex. App.-Eastland 2009, no pe!.). The term "fully vested" may also incorrectly ignore Section 

150 allowing the Administrator to seek a partition which may include this property. 

2. Mrs. Hopper's Fourth Reguest for Declaratory Relief. 
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That the Homestead is not subject to administration, and no party may be granted 
a partition of the Homestead against Plaintiff, as long as she maintains it as her 
Homestead. [Petition, para "C3" a p. 31J (Mrs. Hopper's Motion at p. 39). 

The Administrator does not dispute that the Homestead Right is not subject to 

administration and cannot be partitioned, but believes that Texas case law reflects that the 

Robledo Property - the burdened fee interests - can be partitioned, as discussed in Part B. 

3. Mrs. Hopper's Fifth Reguest for Declaratory Relief. 

That the Bank shall not charge against the Surviving Spouse's share of the assets 
being administered, any value attributable to the Surviving Spouse's right of sole 
use and possession of the children's one-half of the Residence and any tangible 
personal property in connection therewith, as a matter of law, as to the 
Homestead. [Petition, para. "C3" atp. 32] (Mrs. Hopper's Motion at p. 40). 

This request is almost indecipherable. If Mrs. Hopper seeks a declaration that her 

Homestead Right is entitled to be valued, and subtracted from the value of the Robledo Property 

if that property is partitioned to Mrs. Hopper, the Administrator believes the Texas cases, 

discussed in Part B, are controlling, and that no value can be attributed to the Homestead Right 

during the partition process if Robledo is partitioned to Mrs. Hopper. 

4. Mrs. Hopper's Sixth Reguest for Declaratory Relief. 

That Plaintiff is entitled to foll and exclusive use, possession and enjoyment of the 
Homestead and to maintain her Homestead interest at Robledo without 
interference from the Defendant Stepchildren or Defendant Bank for the 
remainder of her natural life (or until she ceases to occupy the Homestead and 
has affirmatively and deliberately abandoned same). [Petition, para, "C8" at p. 
32] (Mrs. Hopper's Motion at p. 40). 

The Administrator does not dispute Mrs. Hopper's Homestead Right of use and 

possessIOn. However, the Administrator disputes Mrs. Hopper's use of the broad and undefined 

tenn "interference." This prohibition on interference overstates her Homestead Right, because 

the Children, as potential remaindennen, may have rights in the property and therefore may be 
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entitled to some "interference" to protect those rights III certain situations (for example, to 

prevent waste). 

5. Mrs. Hopper's Eighth Request for Declaratory Relief. 

That neither the Independent Administrator nor any Court, may partition 
Plaintiff's Homestead between (i) the Plaintiff and (iO the Decedent's estate or the 
Stepchildren, or their successors or assigns, whether under § 380 of the Texas 
Probate Code or otherwise, without the consent of the Plaintiff as long as it is the 
Plaintiffs Constitutional homestead, until she either dies or voluntarily abandons 
the property. [Petition, para. "e. 13" at p. 33] (Mrs. Hopper's Motion at p. 40). 

This requested declaration essentially repeats Mrs. Hopper's earlier requests. Again, the 

Administrator does not dispute that the Homestead Right is not subject to administration and 

cannot be partitioned, but believes that Texas case law reflects that the burdened fee interests can 

be partitioned, as discussed above. 

The Administrator requests that Mrs. Hopper's Motion be denied as to declarations 

number two, four, five, six, and eight. 

D. Declarations Sought by the Children 

While the Children do not move for summary judgment on any of the Administrator's 

declarations discussed above, they do move for summary judgment on the five declarations they 

seek. Each of the declarations they seek is specifically addressed below. 

1. The Children's First Request for Declaratory Relief. 

The Independent Administrator must seek a partition and distribution of the 
Estate under Texas Probate Code Section 150, since the Heirs and Mrs. Hopper 
have not reached an agreement on how the assets are to be distributed. 
(Children's Motion at 5). 

As discussed above, the Administrator disputes that it must seek a partition. Rather,""" ,..... 
based on the purpose of independent administration, the permissive wording of the statute, and ~ 

o 
the case law (including Estate of Spindor which specifically provides for distribution 
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undivided interests), the Administrator believes that seeking a partition under Section 150 is 

permissive instead of mandatory. The Children set forth only a single, secondary authority 

supporting their position, in addition to pages of hypotheticals and redundant, conc]usory 

rhetoric. Children's Motion at 5-18. As such, the Children have not demonstrated that this 

declaration is correct as a matter of law and indeed it appears that as a matter of law it is not 

correct. The Children's request for summary judgment should be denied. 

2. The Children's Second Request for Declaratory Relief. 

A partition 0/ the estate under Texas Probate Code Section 150 includes the 
entire community property estate subject to administration by the independent 
administrator. Such partition is not limited to a partition o/Decedent's separate 
property and one-hal/interest in community property. (Children'S Motion at 18). 

As discussed above, the Administrator concedes that the Children's position regarding 

the assets to be partitioned may be correct, based upon the wording of Section 150 and the TPC's 

preface that the definitions in Section 3 are provided "unless otherwise apparent from the 

context." TPC Section 3. Also plausible is Mrs. Hopper's reading, that the term "estate" in 

Section 150 is specifically defined in Section 3 to include only the Decedent's separate property 

and one-half of the community. However, weighing in favor of the Children's position are the 

cases where the court has employed Section 150 in the context of the homestead. Such cases 

show that the court does consider the entire estate when effecting a partition. Both Mrs. Hopper 

and the Children rely on statutory arguments and do not cite to clear case law considering the 

issue, and the Administrator leaves this statutory interpretation to the Court. 

3. The Children's Third Request for Declaratory Relief. 

The partition 0/ the entire community property subject to estate administration 
must include Robledo, and the party that does not receive Robledo should receive 
assets equal in value to thefoll/air market value o/Robledo. (Children'S Motion 
at 26). 
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To the extent that this declaration implies that the Administrator must seek a partition, the 

Administrator again disagrees, for the reasons stated above addressing Children's request for 

such a declaration. Based upon the cases discussing partition of the underlying fee subject to a 

homestead, the Administrator agrees that if a partition does take place, it may include Robledo. 

However, the Administrator disputes the statement that "the party that does not receive Robledo 

should receive assets equal in value to the full fair market value of Robledo." This statement 

ignores a key consideration. Robledo is currently subject to a significant outstanding mortgage 

balance. The Administrator has given the notice to the mortgage holder required under TPC 

§295(a), and more than six months have expired since letters of administration have been issued 

to the Administrator and more than four months have expired since the giving of such notice. 

Therefore the mortgage holder's claim is that of the holder of a preferred debt and lien against 

the Robledo Property. TPC §306(a)(2) and (b). Thus, the value to be partitioned is significantly 

less than "full fair market value." As discussed above, the Administrator does agree that under 

the case law (Riley, Russell), the diminution in value of the Robledo Property due to Mrs. 

Hopper's Homestead Right should not be taken into account in the partition process between 

Mrs. Hopper and the Children. Because the request ignores the outstanding mortgage and 

suggests, again, that property must be partitioned, summary judgment granting the above 

declaration should be denied. 

4. The Children's Fourth Request for Declaratory Relief. 

In the partition and distribution of the Estate, Robledo should be distributed to 
Mrs. Hopper, and assets of equal value should be distributed to the Heirs. 
(Children's Motion at 28). 

To the extent that this declaration implies that the Administrator must seek a partition, the 

Administrator again disagrees, for the reasons stated above addressing Children'S First request 
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for declaratory relief To the extent that this declaration revisits the value issue, the 

Administrator believes it is unnecessarily redundant and the Administrator reiterates its above 

response to the Children's Third request for declaratory relief See Children's Motion at 33-34. 

If a partition does take place, the Administrator does not dispute that the title to the Robledo 

Property should be partitioned to Mrs. Hopper. However, at this stage, such a determination is 

premature. The Children have not established as a matter of law that a partition must take place, 

and thus have failed to establish as a matter oflaw the specifics of such a partition. Such a ruling 

would be conditional on whether a partition actually takes place. Because it has not been 

established as a matter of law at this stage, summary judgment granting the Children's Fourth 

request for declaratory relief must be denied. 

5. The Children's Fifth Request for Declaratory Relief. 

The partition of Robledo should be decided in the context of all estate assets that 
were to have been partitioned and distributed under Texas Probate Code Section 
150, and the Heirs may not be prejudiced by the Bank's prior unlawful 
distributions of estate assets. (Children's Motion at 34). 

The Administrator disputes this declaration on many levels. As an initial matter, a 

partition of all assets, including those that have been already distributed to Mrs. Hopper and the 

Children, is unnecessary. Section 150 provides that the Administrator "may ... ask for either 

partition and distribution of the estate or an order of sale of any portion of the estate alleged by 

the [ Administrator] and found by the court to be incapable of a fair and equal partition, or both." 

TPC Section 150 (emphasis added). Thus, the TPC recognizes that partition may be sought on a 

portion of an estate when the remainder of the estate is capable of a fair and equal distribution. 

See Smith v. Hodges, 294 SW.3d 774, 778 (Tex. App.-Eastland 2009, no pet.) (dealing with 

partition of 164 acres of estate). Here, as in Smith, the only asset incapable of a fair distribution 

is one piece of property, the Robledo Property. Cash and other security interests are easily 
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divided and distributed, and the same have been distributed (at the insistence of Mrs. Hopper and 

the Children) in this case. The Children explicitly concede that "[i]f the parties give their 

infonned consent to division, there is no need to resort to Section 150." Children's Motion at 14. 

In this case, although the Administrator does not concede that the Children's consent was 

necessary, the Children gave explicit infonned consent when they and their counsel repeatedly 

demanded distributions of cash and stock while they were represented: 

Stephen Hopper, 1119/2010: "I am writing to request your help in 
working with Tom and Susan in order to arrange for regular distributions from the 
estate. Recently Susan released $50 K to each of us at Laura's request." (Novak 
Affidavit, ~ 4, Exh. 5 at 2) 

Lyle Pishny (one of the Children's attornevs). letter to Tom Cantrill 
12/30/2010: "Please clarifY when you anticipate distributing assets to Laura and 
Steve." (Id. ~ 4, Exh. 6 at 3). 

Tom Cantrill, letter to Lyle Pishny, Attachment - "Estate of Max Hopper 
Administration Plan" 111712011: "IV. Estate Distributions. . .. My [meaning 
Susan Novak] intent is to release estate assets as soon as reasonably possible, 
which means I will be making partial distributions designed to reduce the share of 
assets under the control of the administrator to an amount I deem necessary to 
cover all reasonably foreseeable administrative needs. This will include a 
reasonably prompt distribution of private equity assets that will not be sold so that 
each of you can make your own investment determination as to what you want to 
do with your share of these assets. I have already released to Jo her community 
interests in some assets and in some proceeds from the sale of assets. I intend to 
make partial liquidating distributions to Laura and Steve, and additional 
community property belonging to Jo, by February 28, and possibly before then." 
(!d. ~ 4, Exh. 7 at 13-14). 

Laura Wassmer, email to Susan Novak 113112011: "Good morning, Susan. I did 
not see a response to Kurt Clausing's email last week regarding when we can 
expect a distribution from the estate. With Brookside Fund being brought into the 
account, and without an estate tax, there should be no reason for JP Morgan to be 
keeping the majority of our money. There is more than enough in the account to 
cover anticipated expenses. I am requesting a sizeable portion (at least 65%) of 
the estate be distributed to me and my brother no later than February 28th. I 
appreciate your prompt attention and response to this request." (Id. ~ 4, Exh. 9 at 
2). 
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Lyle Pishny, letter to Tom Cantrill 2116/2011: "You indicate that you will make 
partial liquidating distributions to Steve and to Laura by February 28th and 
possibly before then. It is my understanding that there is significant cash on hand. 
Would you let me know your intent with respect to these distributions." (ld. 1]4, 
Exh. 8 at 2). 

Laura Wassmer, email to Susan Novak 2/22/2011: "I am leaving the country in a 
week and would like to have a distribution before 1 leave. Can you pIs let me 
know what day and what amount will be distributed so that I can plan 
accordingly? Thank you." ld. 1]4, Exh. 9 at 1). 

Lyle Pishny, email to Susan Novak 2/23/2011: "It is my understanding that the 
estate has over $6,000,000 on hand, and that you were going to make a significant 
partial distribution on February 28. Could you let me know the amount and status 
of the distribution. We are assuming that since there is no estate tax issue, that the 
distribution of funds will be substantial. Please contact me as soon as possible." 
(ld. 1] 4, Exh. 10 at I). 

Laura Wassmer, email to Susan Novak 2/24/2011: "Susan, while 1 am happy 
about a distribution, the amount [$ I ,000,000 each] is totally unsatisfactory to me. 
I do not know how you, in good faith, can hold back that much money without an 
estate tax and having already paid quarterly tax last year. You have over 6 
million dollars in cash in our account. I do not believe JP Morgan is acting in our 
best interest nor is acting as a proper administrator. There is no way expenses or 
tax issues will come close to the amount you are withholding. Please go back and 
get permission to release $2 million to BOTH my brother and I by mid next week 
(4 million total distribution)---Ieaving you with over $2 million in the account to 
cover unknown expenses. If you are claiming that is not possible, please provide 
a very detailed explanation along with a detailed accounting of current assets vs 
expected expenses to our attorney, Lyle Pishny by Monday at the LATEST. 
Laura" ld. 1]4, Exh. 9 at I). 

Lyle Pishny, letter to Susan Novak 4/26/2011: "Even after the distributions we 
discussed, it appears that there would still be approximately $5.5 million in the 
estate. This still seems to be an excessive amount to retain inside the estate, given 
the estate is opting out of the estate tax. We would like for you to consider an 
additional distribution as soon as possible. If you need to retain more than $1 
million in the estate at this point, we would like to have a fairly specific 
understanding of why you feel that to be necessary." (ld. 1]4, Exh. II at I). 

Lyle Pishny, letter to Susan Novak 5/2312011: "Steve and Laura reiterated their 
request for an additional distribution. In light of the fact that there is no estate tax 
due and no closing letter required, the beneficiaries feel that holding $5.5 million 
is unwarranted and excessive, even though, carryover basis, reporting and 
allocation of step up must be completed." (Id. 1]4, Exh. 12 at 3). 
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These emails and letters make clear that the Children and their counsel repeatedly demanded and 

caused the distributions they now complain of. In addition, even after Mr. Stolbach's firm began 

representing the Children, and he raised on their behalf an argument that the Administrator 

should make no distributions until the estate could be partitioned, the Children have requested 

(and continue to request) distributions from the Estate to pay the attorneys' fees and expenses 

charged by Mr. Stolbach's Firm. ld. 114, Exhs. 13-16. 

Thus, the Children repeatedly demanded distributions and authorized payments from the 

Estate. The Children did not implicitly consent by accepting the distributions, but instead caused 

the distributions and afterwards complained that the distributions were not enough. 

Despite the record of the Children's and Children's counsel's insistence, they now 

contend that these distributions were "unlawful" and contend "the Bank is responsible for the 

harm to the Heirs caused by its unlawful prior distributions of Estate assets." Children's Motion 

at 37. For support, the Children each now testify by affidavit that 

I was never asked to 'consent' to any distribution and at no time did the bank or 
any of its representatives advise me that these prior distributions would or might 
leave the estate under administration with too few assets to accomplish a balanced 
distribution, taking into account the award of Robledo to Plaintiff." 

Children'S Motion, Exhibits A, B. These affidavit statements are an unsuccessful attempt to 

counter the numerous demands the Children and their lawyers made over many months. The 

affidavits certainly do not establish a lack of informed consent as a matter oflaw. 

The Children'S Fifth request for declaratory relief also improperly requires the Court to 

hold that prior distributions were "unlawful." The Children do not elaborate on what they mean ~ 
Lf') 

by "unlawful" and thus ask the Court to make an ambiguous and potentially far-reaching 0 
o 
o declaration. More importantly, the Children have not demonstrated that the prior distributions 
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were actually "unlawful" in any way. As discussed above, the prior distributions were made 

with the express consent of the Children, at their demand. Also, the Children's Motion asserts 

that "the improperly distributed assets should be returned to the Estate, to be included in a 

Section 150 partition, or the Bank should ay (sic) damages to the Heirs." Children's Motion at 

37. This "claim" for damages in a summary judgment motion concerning request for declaratory 

relief is improper. The Children have not pled a cause of action against the Administrator 

seeking damages. Further, even if they had pled such a cause of action, they have introduced no 

summary judgment evidence of harm or damages, nor have they shown that they have been 

harmed in a way that warrants damages from the Administrator. 

Therefore, because only a portion of the Estate may warrant partition, the pnor 

distributions were not "unlawful," and the Children are not entitled to damages under this 

requested declaration, summary judgment granting the above declaration must be denied. 

Conclusion 

For the above stated reasons, the Administrator and the Bank respectfully request that the 

Court deny Mrs. Hopper's Motion for Partial Summary Judgment and the Children's Second 

Amended Motion for Partial Summary Judgment. 
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Respectfully submitted, 

B~~~~~~=-~~~ ~~~ 
ichman 

St t ar No. 06494800 
Thomas H. Cantrill 
State Bar No. 03765950 

1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202-2700 
Telephone: (214) 468-3300 
Telecopy: (214) 468-3599 

ATTORNEYS FOR 
JPMORGAN CHASE BANK, N.A. 
IN ITS CAPACITY AS INDEPENDENT 
ADMINISTRATOR OF THE ESTATE 
OF MAX D. HOPPER, DECEASED 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of this document has been served by hand 
delivery on the following counsel of record on the 24th day of January, 2012: 

James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suit 4242 
Dallas, Texas 75201 
Attorneys for Jo N. Hopper 

Michael L. Graham 
Janet P. Strong 
The Graham Law Finn, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
Attorneys for Jo N. Hopper 

Mark Enoch 
Melinda H. Sims 
Gary Stolbach 
Glast, Phillips & Murray, P.C. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Attorneys for Laura Wassmer and Stephen Hopper 
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NO.I'R-lO-lS17-3 

IN RE: IDSTATE OF § 
§ 
§ 
§ 
§ 

IN PROBATE COURT Nt9.11SEP 27 hl110: 50 

MAX D. HOPl)ER, OF J0:il: t. ·;\';\HREH 
COI.Wi Y CLERK 

DECEASED DALLAS COUNTY, TEXA~i'LLi\S COUNTY 

PROOF OF NonCE TO SECURED CREDITOR 

BEFORE ME, the undersigned authority, on this day personally appeared JPMorgan 

Chase Bank, N.A., by and through its Vice President, Susan Novak, Independent Administrator 

of the Estate of Max D. Hopper, Deceased, in the above entitled and numbered cause, and known 

to me to be the person stated herein, and after being duly sworn by me, stated the attached copy 

of a Notice to Secured Creditor required under Texas Probate Code Section 295 was mailed 

certified mail, with return receipt requested, addressed to the last known address of the holder of 

such secured indebtedness referred to in such notice; that the return receipt of such notice is also 

attached hereto and that this affidavit and the attachments hereto will be filed in the Court from 

which Affiant has received Letters Testamentary. The creditor who was furnished notice was 

First Republic Bank, III Pine Street, San Francisco, CA 94111. 

JPMORGAN CHASE BANK, N.A. 

By: ::-f-!!-~~~~~-:-:-----
S san Novak, Vice President 
Independent Administrator of the 
Estate of Max D. Hopper, Deceased 

SUBSCRIBED AND SWORN TO BEFORE ME by the said Susan Novak, in her 
capacity as Vice President of JPMorgan Chase Bank, N.A., Independent Administrator of the 
Estate of Max D. Hopper, Deceased, on this ;;:(lgllo day of September, 20 II, to certifY which 
witness my hand and seal of office. 

. .:..:~~'Vt"~ 
'il··· ".l:-}~ N CYNTHIAt. MICHEL '. ~ ; e otsry Public, State of Texas 

[Sa . ~$ My Commission Expires, 
-"11m' Jan'Uory 31,20]5 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document 
was served by First Class Mail to Jo N. Hopper via her counsel of record, Michael L. Graham, 
The Graham Law Finn, p.e., 100 Highland Park Village, Suite 200, Dallas, Texas 75205, and 
James Albert Jennings, Erhard & Jennings, P.c., 1601 Elm Street, Suite 4242, Dallas, Texas 
75201, and to Stephen Hopper and Laura Wassmer via their counsel of record, Gary Stolbach, 
Glast Phillips & Murray, p.e., 14801 Quorum Drive, S . e 500, Dallas, Texas 75234 on the 27th 
day of September, 2011. 
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U.S. Postal Service", 
. CERTIFIED MAll..:w RECEIPT 

(Domestic Mail Only,. No Insurance Coverc1ge Provided) 

PROOF OF NOTICE TO SECURED CREDITORS 
ESTATE OF MAX D. HOPPER, DECEASED 
PR-IO-I517-3 
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September 2,2011 

CERTIFIED MAIL NO. 7005 1820 0000 7061 7280 
RETURN RECEIPT REQUESTED 

Carmen Castro-Franceschi 
Executive Managing Director 
First Republic Bank 
111 Pine Street 
San Francisco, CA 94111 

( 

TEXAS PROBATE CODE SECTION 295 
NOTICE TO SECURED CREDITOR 

Our records indicate Max D. Hopper maintained a secured credit with First 

Republic Bank under your account number 22-063027-7. 

Notice is hereby given that original Letters Testamentary for the Estate of Max D. 

Hopper, Deceased, were issued on June 30,2010, in Cause No. PR-IO-1517-3 pending in 

Probate Court No.3 of Dallas County, Texas to JPMorgan Chase Bank, N.A. All claims 

against this Estate should be addressed to: 

JPMorgan Chase Bank, N .A., Executor of the 
Estate of Max D. Hopper, Deceased 
c/o Thomas H. Cantril!, Hunton & Williams LLP 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

All persons having claims against this Estate which is currently being 

administered are required to present them within the time and in the manner prescribed 

bylaw. 
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INRE: ESTATEOF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

NO. PR-1l-3238-3 

[! '::t~~:r!l~PROBATECOURT 
[) O~IGlr~[\L 

§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 

JP MORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA S. WASSMER, 

§ 
§ 
§ 

Defendants. § DALLAS COUNTY, TEXAS 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA S. WASSMER, 

Defendants. 

§ IN THE PROBATE COURT 
§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

AFFIDAVIT OF SUSAN H. NOVAK IN SUPPORT OF 
INDEPENDENT ADMINISTRATOR'S RESPONSE TO 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT 

STATE OF TEXAS § 
§ 

COUNTY OF DALLAS § 

Before me, the undersigned authority, this day personally appeared Susan H. Novak, 

known to me, who after being by me duly sworn, stated: 

1. My name is Susan H. Novak. I am a Senior Estate Officer of JPMorgan Chase 

Bank, N.A., which is the Independent Administrator (the "Administrator") of the Estate of Max. 

D. Hopper, Deceased (the "Estate"). I am over the age of21 years and fully competent to testiJY 

to the matters stated in this affidavit. I have had primary responsibility for handling the Estate on 

behalf of the Administrator. The following facts are within my personal knowledge based upon 

my performance of my job responsibilities and are true and correct. 
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2. This Court appointed JPMorgan Chase Bank, N.A. as Administrator in June 2010. 

During approximately the first year of the administration of the Estate, the Administrator had 

over $20 million in cash and other assets under administration, consisting of Mr. Hopper's 

separate and community interest in probate assets, and Mrs. Hopper's one-half community 

interest in probate assets. 

3. Throughout the administration of the Estate, attorneys representing Mr. Hopper's 

children, Stephen Hopper and Laura Wassmer (the "Children"), and attorneys representing Mrs. 

Hopper, have communicated with the Administrator, and/or with the Administrator's counsel at 

Hunton & Williams LLP, about their respective clients' interests. Initially Mr. Michael Graham, 

and later Mr. Graham and Mr. James Jennings, have communicated with the Administrator as 

Mrs. Hopper's counsel during the course of the Administration. The only exception to this 

occurred in early 2011 when Mrs. Hopper informed me that she was no longer represented by 

counsel, but that only continued for a short period of time and Mr. Graham reappeared as her 

counsel. With respect to the Children, Mr. John Round and later Mr. Lyle Pishny communicated 

with the Administrator as counsel for the Children. For a short time, Mr. Scott Weber 

communicated with the Administrator or its attorneys as counsel for the Children and then Mr. 

Gary Stolbach, and other members of his firm, communicated with the Administrator as counsel 

for the Children. 

4. At the insistence of the Children, Mrs. Hopper, and their respective attorneys at 

the time, the Administrator distributed, from the assets under administration, approximately $20 

million in assets to Mrs. Hopper and the Children during the period June 2010 to June 2011. 

True and correct copies of emails and letters demonstrating or relating to Mrs. Hopper's or her 

counsel's requests for distributions are attached to this affidavit as Exhibits 1 - 4. True and 
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correct copies of emails and letters setting out or relating to the Children's insistence on 

distributions are attached to this affidavit as Exhibits 5 - 12. Also, since July 2011, the 

Administrator has made distributions to the Children at their request to pay attorneys' fees and 

expenses charged by Mr. Stolbach's firm. True and correct copies of those requests and the 

corresponding legal bills are attached to this affidavit as Exhibits 13 - 16. 

5. By July 2011, the primary undistributed assets consisted of (a) the house and real 

property located at 9 Robledo Drive, Dallas, Texas 75230 ("Robledo Property''), with an 

appraised value of $1,935,000, and a resulting equity of approximately $800,000; (b) the 

Robledo Property's furnishings; (c) a large collection of golf putters (approximately 6,700) 

amassed by Mr. Hopper, with an appraised value of approximately $307,000 (including Mrs. 

Hopper's community interest); (d) a wine collection, with an appraised value of approximately 

$150,000 (including Mrs. Hopper's community interest); (e) Mr. Hopper's separate property 

valued at approximately $120,000, including real property located in east Texas; and (f) liquid 

assets of approximately $3,465,000, together with a portion of Mrs. Hopper's community interest 

in assets that had not been distributed. 

6. In July 2011, the Administrator through its counsel communicated its intention to 

convey the Robledo Property in undivided interests of 50% to Mrs. Hopper and 25% each to the 

Children, all subject to the existing mortgage and Mrs. Hopper's Homestead Right. True and 

correct copies of emails from the Administrator's counsel communicating about those issues are 

attached to this affidavit as Exhibits 17 - 19. Mr. Stolbach, as counsel for the Children, objected 

to that proposed conveyance. See Exhibits 17, 19. At the request of the Administrator's 

counsel, Mr. Stolbach submitted a memorandum setting out the Children's position concerning a 
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distribution of Robledo in undivided interests. A true and correct copy of the memorandum from 

Gary Stolbach to Tom Cantril! dated July 25, 2011 is attached as Exhibit 20. 

7. Copies of a September 1, 2011 email from Tom Cantril! to counsel for the 

Children and counsel for Mrs. Hopper and a September I, 2011 memorandum from Tom Cantril! 

regarding his legal research about distribution of undivided interests and partition proceedings 

are attached to this Affidavit as Exhibit 21. 

8. The Administrator's counsel also asked Mrs. Hopper's counsel for written 

research regarding the issue of partition of the Robledo Property. A memorandum from Tom 

Cantril! to Michael Graham reflecting such a request is attached as an exhibit to Plaintiff s 

motion for partial summary judgment. The Administrator did not see any such written research 

from Mrs. Hopper's counsel outside of the litigation context. 

9. The Administrator decided not to proceed with the distribution of the Robledo 

Property but instead to seek guidance from this Court concerning the relevant legal issues. 

Su an H. Novak 
S ior Estate Officer 
lPMorgan Chase Bank, N.A. 
Independent Administrator of 
the Estate of Max. D. Hopper, Deceased 

ro.W b; c9IJl~ 
SUBSCRIBED AND SWORN TO BEFORE ME this 0_\1_"" day of~, 2011 to 

certify which witness my hand and seal of office'JI~ ~ 

Not;;ryPublid'in and for the State of Texas 

My Commission Expire 

AFFIDAVIT OF SUSAN H. NOVAK IN SUPPORT OF INDEPENDENT ADMINISTRATOR'S 
RESPONSE TO MOTIONS FOR PARTIAL SUMMARY JUDGMENT - Page 4 

248



CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of this document has been served by hand 
delivery on the following counsel of record on the 24th day of January, 2012: 

J ames Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suit 4242 
Dallas, Texas 75201 
Attorneys for Jo N. Hopper 

Michael 1. Graham 
The Graham Law Firm, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
Attorneys for Jo N. Hopper 

Mark Enoch 
Melinda H. Sims 
Gary Stolbach 
Glast, Phillips & Murray, P.C. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Attorneys for Laura Wassmer and Stephen Hopper 

AFFIDAVIT OF SUSAN H. NOVAK IN SUPPORT OF INDEPENDENT ADMINISTRATOR'S 
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• 
From: 
Sent: 
To: 
Ce: 

Subject: 
Attach: 

DearSusan: 

Miohael L Graham <mgraharn@thegrahamlawfum.com> 
Thursday, November 11, 20104:51 PM 
'SusanH Novak' <susan.h.novak@jpmchase.com> 
'Jo Hopper' <bunnyhoppe@aoI.com>; Cantrill, Tom <tcan1rill@hunton.com>; 'Janet 
Strong' <:Jstrong@thegrahamlawfmn.com> 
Consolidated Checklist 
Prioritized request modified by Jo (0006S017).DOC 

It was a pleasure to talk to you this afternoon. 

As we talked about, I have attached hereto a I1st, organized by priority, with the highest priority being at the top, of the 
various tasks that 10 has asked be completed by Bank. We believe that use of this list, and adding to it, or deleting from 
It as actions are completed, may be the best way to organize and keep track for each of us. 

While we prepared the list, it reflects 10'5 priorities and concerns, I have copied 10, Janet and Tom. We will be glad to 
meet In person on anvofthese Ifthatwould be helpful, 

All my best, I am keeping this list next to my computer and telephone. If you have revisions or comments, could you 
make them dlrectiy in the list (I have left it in word format rather than converting to a pdf. If you do make edits or 
comments, could you make them In a different color than black, and we will seek to do the same, 

All my best, 

Mike 

Michael L. Graham 
The Graham law Firm, PC 
100 Hlghland ParkVillage, Suite 200 
Dallas, TX 75205 

214-599-7000 
214-599-7010 (fax) 

marahlm@theqmhamlawffrrn·corn 
www.thegmhamklydirm.com 

CONFIDENllALlTY NOllCE 
The Intormalion In this e-maR message Is legally prlvilegod and confidential. a is intended only for tho uso of the Ind!vldu.~s) named as 
recipients. Unless you are named as a recipient of this 8""oil, you should not read, dIs1rIbute or otherwise use this e-mail. Also, please 
immediately notify the sender by reply email Or by eaDIng 21 ~ 7000. Thank you. 

IRS CIRCULAR 230 DISClOSURE 
To ensure compliance with requirements imposed by the IRS. we Inform youlhat any lax advlc:e contained in this eommunicalion 
(InCluding any attachments) was not Intended or written to be used, and cannot be used, wrlhe purpose of (i) avoiding Iax·relalad 
penalties under federel, stela or local lax law or (II) promoting, markvting or reeommending to another party any transaction or maHer 
adclr ..... d herein. 
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Version 1,1, Dated ~11/2010 MLG 

Prioritized 12131/2010 Request 

1. Retitle the following stocks and options 

1.1. RealPage, Inc.--200,OOO shares and 25,000 options 

1.1.1. 100,000 shares (with restrictions) ttansfer to 10's brokerage account at JP MOrgatl 

1.1.2. 12,500 options retitle at RealPage in 10's name before end of year-expiration date for 
options 112512011" 

1.2. Perficient--206 shares and 55,000 options 

1.2.1. 103 share. 1ransfer to Jo's brokerage account at JP Morgan 

1.2.2. 21,500 options retitle in Io's name before end of year-expiration date for options 
1125/2011' 

2. Options-bigh priority due to expiration date of 1125/20U* 

2.1. Instantis--766,667 options: retitle 1/2 in Io's name before end of year 

2.2. Critical Technologies-13,333 options: retitle 1/2 in Io's name before end of year 

2.3. GT Ne)<.is-170,833 options: retitle 1/2 in Jo's name before end of year 

2.4. Sierra Atlantic-80,000 options retitle 112 in Jo's name before end of year 

3. Brokerage Accounts-high priority due to volatility 

3.1. Credit Suisse: divide in 112 and 1ransfer to Jo's brokerage MCOUllt at IPMorgan 

3.2. Jefferies: divide in 1/2 and tnUJsfer to Jo's brokerage account at JPMorgan 

4. Venture Cspital and Hedge FundS 

4.1. Insights Venture Partners Funds ill Co-Investors and IV -divide in 1/2 and retitle in 10's name 

4.2. &in Funds VIT, VlI-CO, and VI-divide in 112 and retitle in Jo's name 

4.3. Absolute Return Cspital Partners LP-divide in 112 and retitle in Io's name ifpossible, otherwise, 
liquidate and 1ransfer 10's balfto JP Morgan brokerage MCOUllt 

4.4. Sevin Rosen VI, VIT and vm Affiliates Funds- divide in 112 and retitle in Jo's name 

5. Privately Held Company Stock 

5.1. eCivis-120,500 shares divide in 1/2 and retitle in Jo's name 

5.2. Jamcracker-25,OOO shares divide in 1/2 and retitle in Jo's name 

5.3. Sierra Atiantic, Inc.-lO(),OOO shares divide in 1/2 and retitle in 10's name 

5.4. Critical Technologies,lnc:-171,783 Series A 2005 Preferred Stock & 44,652 Series B Preferred 
Stock divide in 1J2 and retitle in 10'8 name 

{00065017.DOC; } 
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6. Publically Tladed Stocks 

6.1. Avistar Communications-S,OOO shares divide in lI2 and retitle la's half and place in JP Morgan 
brokerage account 

6.2. Broadoom-42 shares divide in 1/2 and retitle 10's half and place in JP Morgan brokerage 
account 

6.3. Municipal Mortgage & Equity LLC-440 shares divide in 1/2 and retitle lo's half and place in JP 
Morgan brokerage account 

7. Low priority 

7.1. The following Ventnre Capital Funds are smaller and tberefore their 1IlI1lSier is a lower priority 

7.1.1. GAPGeneralAtIimticPartners 

7. L2. Behrman Capital-Stmtegic Entrepreneur Fund n LP 

7.1.3. Gabriel Ventnre Partners-Gabriel Venture Partners I, LP 

7.1 .4. Kendall Marketing Associates, Inc 

7.!.S. Rus Management Associlltes, Inc 

7.1.6. Trust Company of America 

7.2. Believe Piper Jaffray has no value--please confirm 

7.3. Believe Marketworks, Inc, Tibersoft, and Pointserve, Inc are also valueJess-please confirm 

The real property, personal property and businesses are Io's lowest priority because tbey lack 
volatility. 10 has committed to Michael van den Akker, her financial advisor, she will not make any 
deeision regardill8 these tangible assets until all oftbe above transaCtions are completed so that tbey can 
aoouratelyassess her financial situation. 

*Expiration date provided by Io Hopper, Independeot Execntor should verify. 

{00065017. DOC;} 
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• 
From: 
Sent: 
To: 
Cc: 

Subjeet: 

Susan H Novak <susan.h.novak@jpmchase.com> 
Wednesday, November 17, 2010 2:13 PM 
Michael Graham <mgraham@thegrahamlawfinn.com> 
'10 Hopper' <bunnyhoppe@aoI.com>; Cantrill, Tom <tcantrill@hunton.com>; 'Janet 
Strong' <jstrong@thegrahamlawfinn.com> 
RB: Consolidated Checklist 

Not on my end, will really push everyone to get this accomplished asap. 

Susan Novak I Sr. Estate OffIcer I Private Wealth Management I Estate Settlement Unit· oa1las I 
J.P. Morgan I 2200 Ross Ave., 5th Floor, 001las, TX 75201 I T: (214) 965-3465 I F: (214) 965·2235 I 
Susan.H.Noyak01pmchase.tom 

.................................... ,.".,. ................................ " ..... " •••• , ....... ''' ... ,." •••••• ,.".~."." ....... " •••••• m .......... , •• , ••••••••• , ................................. , ...................... " ••• " •••• " ............................... . 

From: Michael Graham fmanoo:mgraham@thegrahamlawfirm.oom] 
Sent: Wednesday, November 17, 2010 12:51 PM 
To: Susan H Novak 
Ce: 'Jo Hopper'; 'cantrill, Thomas H:; 'Janet Strong' 
Subject: Re; Consolidated Checklist 

Thank yon Susan. Do you see any problem with getting the assets that Jo listed transferred by the end of the 
year? 

Mike 

Miohael L· Graham 
The Graham Law Firm, PC 
100 Highland Park Village, Suite 200 
Dallas, 1)( 75205 

214-599·7000 
214-599·7010 (fax) 

CONFIDENTIAUTY NOTICE 
The information In this e-mail message Is legally privileged and confidentlel. It Is Intended only for the use of the individual(s) named 
as reclpl.nts. UnI .... you .re named aa a recipient of thi ... mall, you should not read, dstrlbute or otherMse use this .. mall. Also, 
pI •• se Imm.datsly netilY the •• nd.r by reply email or by caJ'nlJ 214·599-7000. Thank you. 

IRS CIRCULAR 230 DISCLOSURE 
To ensure compliance with requirements imposed by the IRS, we Inform you that any tax advice contained in this communication 
(including any attachments) we. not intended or wrI1t&n to be used, "and cannot be uBed, for the purpose 01 (i) avoiding tax·related 
penalti .. under federal, state or Iocal!ax law or (ii) promoting, marl<eting or recommending 10 another party any transaction or matt.r 
addressed herein. 

On Nov 17, 2010, at 12:06 PM, SusanHNovak wrote: 

Mike -I did receive this email and checklist per your voice message yesterday, and today. I am working through all 
issues. on all of the rest of the financial assets and when I have an update I will contact everyone. I do not feel that a 
meeting Is necessary at this time. 

Susan Novak I Sr. Estate Officer I Private Wealth Management I Estate Settlement Unit· oaUas I 
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l.P. Morgan I 2200 Ros.Ave., 5th Floor, Doll •• , TX 75201 IT: (214) 965-3465 I F: (214) 965-2235 
I Susan.H.NovakG!1pmchass.com 

From: Michael L Graham [mailto:mgraham@thegrahamlawflrm.com] 
Sent: Thursday, November 11, 2010 3:51 PM 
To: Susan H Novak 
Cc: '30 Hopper'; 'Cantrill, Thomas H:; 'Janet Strong' 
Subject: Consolidated Checklist 

Dear Susan: 

It was a pleasure to talk to you this afternoon. 

As we talked about, I have attached hereto a list, organized by priority, with the highest priority being at the top, of the 
various tasks that Jo has asked be completed by Bank. We believe that use of this list, and adding to it, or deleting from 
it as actions are completed, may be the best way to organize and keep track for each of us. 

While we prepared the list, it reRects Jo's priorities and concerns. I have copied Jo, Janet and Tom. We will be glad to 
meet in person on any of these If that would be helpful. 

All my best, I am keeping this list next to my computer and telephone. If you have revisions or comments, could you 
make them directly In the list (I have left It In word format rather than converting to a pdf. If you do make edits Dr 
comments, could you make them in a different color than black, and we will seek to do the same. 

All my best, 

Mike 

Michael L Graham 
The Graham Law Firm, PC 
100 H'lQhland Park Village, Suite 200 
Dall.1I, TX 75205 

214-599-7000 
214-599-7010 (fax) 

mgrahemAthegrabamlawfirm·com 
'tNiW. thegrahamlawflrm,com 

CONFIDENTIALI'lY NOTICE 
The information In this 8-mall message islogal/y privileged and confidential. It i. Intended only for the use of the Indlvldual(s) named 
as recipients. Unl .... you are named •• a recipient of this e-mail.youshouldnotr.ad.dlstributeorotherwlseu •• this a-mail. Also, 
piea •• immediately notify the sender by reply email or by calling 214-599-7000. Thank you. 

IRS CIRCULAR 230 DtSCLOSURE 
To ensure compliance IMth requiremenls imposed by the IRS, we inform you that any tax advice contained in this communication 
(Including any attachments) was not intended or written to be used, and cannot be u ... d, for the purpose of (i) avoiding tax-related 
penalties under federal, stat. or local t$l< law or (II) promoting. marketing or recommending to another party any transaction or matter 
addressed herein. 

This communication is for informational purposes only. It is not intended as an offer or 
solicitation for the purchase or sale of any financial instrument or as an official 
confirmation of any transaction. All market prices, data and other information are not 
warranted as to completeness or accuracy and are subject to change without notice. Any 
comments or statements made herain do not necessarily reflect those of JPMorgan 
Chase & Co., its subSidiaries and affiliates. This transmission may contain information 
that is privileged, confidential, legally privileged, and/or exempt from disclosure under 
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applicable law. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or use of the information contained herein (including any 
reliance thereon) is STRICTLY PROHIBITED. Although this transmission and any 
attachments are believed to be free of any virus or other defect that might affect any 
computer system into which it is received and opened, it is the responsibility of the 
recipient to ensure that it is virus free and no responsibility is accepted by JPMorgan 
Chase & Co., its subsidiaries and affiliates, as applicable, for any loss or damage arising 
in any way from its use. If you received this transmission in error, please immediately 
contact the sender and destroy the material in its entirety, whether in electronic or hard 
copy format. Thank you. Please refer to http://www.jpmorgan.com/pagesldisciosuresfor 
disclosures relating to European legal entities. 

CONFIDENTIAL IA010584 

259



3 

260



Exhibit 3 

261



• 
From: 
Sent: 
To: 
Cc: 

Subject: 

Michael Graham <mgraham@thegrahamlawfinn.com> 
Wednesday, November 17, 2010 3:46 PM 
Susan H Novak <susan.h.novak@jpmchase.com> . 
'Jo Hopper' <bunnyhoppe@aol.com>; Cantrill, Tom <tcantril1@hunton.com>; 'Janet 
Strong' <jstrong@thegrahamlawfinn.com> 
Re: Consolidated Checklist 

Susan. thank you. While she will be available to give instructions on whether or not to sell and exercise 
options out of her account, I expect that Jo will be out of town for purposes of signing anything the last two 
weeks of December, and we would have to fedex packages back and forth for any required signatures. Plus I 
will be out of the country for most of the last two weeks of Decernber (although lanet Strong, with whom I 
practice, will be here). 

Could we get these transfers wrapped up and 10's portion into her management trust at Chase Bank by the 15th 
ofDecernber? That would allow us some time. 

BTW, Jo has authorized us to help in every way that we can, and if it is simply a matter of getting the fonns 
from Companies, filling in the correct successors, and having ready for the Bank to sign, we do that work 
routinely and could be of assistance with your permission. We would not charge our time back to the estate, Jo 
is ok with that. May we be ofhe\p? I know that you have to be swamped with as many estates as you have. I 
think we could get all of this done and ready for signature in a day or so of pretty intense work. That was one 
of the reasons for putting the checklist together. 

Mike 

Mlch •• 1 L. Graham 
The Graham Law Rrm, PC 
100 Highland Park Village. Suit<> 200 
Dalla8, TX 75205 

214-599-7000 
214·599-7010 (fax) 

CONFIDENTIALITY NOTICE 
The Information in this e-maU message Is legally privileged and confidential. II is intended only far the uee of the individualCs} named 
as recipients. Unl ... you are named as a recipient of this ... mail, you should not read, distribute or otherwise use this e-mail. Also. 
plea.elmmedlately nolilY the eender by reply email or by calling 214-599-7000. Thank you. 

IRS CIRCULAR 230 DISCLOSURE 
To ensure compllanoe \\>ith requiremenl$lmposed by theiRS, we inform you thal.ny tax advice contained In this communication 
(including any attachments) was not intand.d or written to be used, and cennat be used, for the purpose of (I) avoidingtax·rer.ted 
penalUee under federal, atate or lOcal tax law or (II) promoting. ma_ng or recommending to another party any transaction or matter 
addr .... d herein. 

On Nov 17,2010, at 1: 13 PM, Susan HNovak wrote: 

Not on my end, will really push everyone to get this accomplished asap, 

Susan Novak I Sr. Estate Officer I Private Wealth Management I Estate Settlement Unit .. DaUas I 
J.P. Morgan I 2200 RD •• Ava., sib Floor, D.llas, TX 75201 I T: (214) 965·3465 I F: (214) 965·2235 
I SUsaQ,H,Npvak@lpmcbase,com 
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..... , ................... , ......... " ......................................................................... " ................ "" .......... " ........................... ., ........................................................................... .. 
From: Michael Graham [manto:mgraham@thegrahamlawflM.com] 
Sent: Wednesday, November 17, 2010 12:51 PM 
To: Susan H Novak 
eel '30 HOIlPef"i 'cantril!, Thomas H.'; 'Janet Strong' 
Subject: Re; Consolidated Checklist 

Thank you Susan, Do you see any problem with getting the assets that Jo listed transferred by the 
end of the year? 

Mike 

Michael L Graham 
The Graham Law Rrm, PC 
100 Highland Park Village, Suit. 200 
Dallae, TX 75205 

214-599·7000 
214·599·7010 (fax) 

marahamtlllth·grahamlawflrrn,CQm 
Wtfflrihegrahamtgyyfinn·com 

CONFIDENTiAliTY NOnCE 
The information In lI1irle-maii m .... ge Is legally privileged and confidential, It i. Intended only for 111. use ofthe 
Indlvidual(s) named as recipi.nts, Unless you .r. named a •• recipient of this e-mall.youshouldnotr.ad. dis1ribute or 
othelWl •• us.lI1irl e-mail. Also, pl .... immediately notify II1a .. nder by reply email Dr by caUing 214·599-7000, Thank 
you, 

IRS CIRCULAR 230 DISCLOSURE 
To ensur" compliance WlII1 requirements Imposed by tho IRS, w.,n/orm you lI1at any tax adVice contained in II1Is 
oommurucallon Qncluding any aHachmenla) was not intended or written 10 be used, and cannot be used, fo, Ihe purpose 
of 0) avoiding lax·related penalties under federal, atate or looal tax law or In) promoting, marketing or ,ecommendlng to 
another paJ1y any transaction or matter addressed herein. 

On Nov 17, 2010, at 12:06 PM, Susan H Novak wrote: 

Mike -I did receive this email and checldist pet your voice message yesterday, and today. I am working 
through all Issues on all of the rest of the finandal assets and when I have an update I will contact 
everyone. I do not feel that a meeting Is necessary at this time. 

S ..... n Novak I Sr. Estete Ollle.r I Private Wealth Management I Estote Settlement Unit· D<lllas I 

J.P. Morgan I 2200 Ros. Ave., Sill Floor, Dalla .. TX 75201 I T: (214) 965·3465 I F: (214) 965-2235 
I Susao,H·Ngvakf1pmcbast,CQro 

From: Michael L Graham [mailto:mgraham@t!1egrahamlawtlrm.com] 
Sent: Thursday, November 11, 2010 3:51 PM 
To: Susan H Novak 
Cc: 'Jo Hopper'; 'canIrUl, Thomas H.'; 'Janet Strong' 
Subject: Consolidated Checldlst 

Dear Susan: 

It was a pleasure to talk to you this afternoon. 
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As we talked about, I have attached hereto a list, organized by priority, with the highest priority being at 
the top, of the various tasks thatlo has asked be completed by Sank. We believe that use of this list, and 
adding to It, or deleting from It as actions are completed, may be the best wavto organize and keep track 
for each of us. 

While we prepared the list, it reflects Ja's priorities and concerns. I have copied 10, Janet and Tom. We 
will be glad to meet in person on any of these if that would be helpful. 

All my best, I am keeping this list next to my computer and telephone. If you have revisIons or comments, 
could you make them directly in the list (I have left it In word format rather than converting to a pdf. If 
you do make edits or comments, could you make them in a different color than black, and we will seek to 
do the same. 

All my best, 

Mike 

Michael L Graham 
The Graham Law Firm, PC 
100 Highland Park Village, Suite 200 
Dallas, TX 75205 

214-599-7000 
214-5!J9-7010 (fax) 

mqrabam@thewahamlawfirm.com 
YN/W.lhegraIlsmlaw!!rm.CO!D 

CONFIOENTlAUTY NOnCE 
The information In this 8-mail message 18 legelly privileged and confidential. It is intended only for "'e use of the 
indivldual(s) named a. racip/ents. Unless you are named .s a recip/ent of this e-mail, you should not read, distribute or 
otherwise use this e-mail. Also, please immediately notity the eender by reply email or by ceiling 214-599-7000. Thank 
you. 

IRS CIRCULAR 230 DISCLOSURE 
To ensure compliance with requirements Imposed by the IRS, we inform you that any tax advice contained in this 
commulliCation (including any attachmenla) was not Intended or written to be used, and cannot be used, for the purpose 
of (I) avoiding tax-reiated penalties under federal, state or local tax law or (ii) promoting, marl<atJng or recommending to 
another party any lranBact/on or matter addressed herein .. 

This communication is for informational purposes only. It is not intended as an 
offer or solicitation for the purchase or sale of any financial instrument or as an 
official confirmation of any transaction. All market prices, data and other 
information are not warranted as to completeness or accuracy and are subject 
to change without notice, Any comments or statements made herein do not 
necessarily reflect those of JPMorgan Chase & Co., its subsidiaries and 
affiliates. This transmission may contain information that is privileged, 
confidential, legally privileged, and/or exempt from disclosure under applicable 
law. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or use of the information contained herein 
(inclUding any reliance thereon) is STRICTLY PROHIBITED. Although this 
transmission and any attachments are believed to be free of any virus or other 
defect that might affect any computer system into which it is received and 
opened, it is the responsiblity of the recipient to ensure that it is virus free and 
no responsibility is accepted by JPMorgan Chase & Co., its subsidiaries and 
affiliates, as applicable, for any loss or damage arising in any way from its use. 
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• If you received this transmission in error, please immediately contact the 
sender and destroy the material in its entirety, whether in electronic or hard 
copy format. Thank you. Please refer 
to http://www.ipmorgan.comlpagesJdiscfosures for disclosures relating to 
European legal entities. 
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• 

From.! 
Sent:. 
Tm 

Cc: 

Subje~tl 

Attach: 

'U:',,-• ...:I'· """-..... <t--Joem@th"""'Jo.'",'--"" .' ~ ... > >Y=.w..,. ... "',"' .. m"'6,,,.... """ .... ""','-"w'urol .••• "" 

Tuesday; lqly 12,20116;S9PM 
'Ni1V~:St:f&anH' <su$Utlt,novak@ipmcha$!MiOtn:i';1jmJ~ 
~ lIjenninll$@aoLoom> 
CantrllJ, TOm <toantrill@hunton,com:>; 'Eder. Jrerny C <henry~c:etier@jpmoJgan.oom>; 
'Mcmahon, P'~j' <~.j.mcmilholi@jJifil~an:c6m> 
Fmlq;, NQTW\f$l; RE: SyIllllU-~ Cash,Buyrut 
0006'784g.PDF 

Susan, please seethe attached letter. 

Sincerely, 

MIchael L ·GIlIham 
The Gr!lham.Law F1mi, PC 
too ~1.ndParI(VlU*. SUIte. 2;JO 
Dallas. IX 752Q5 

2140S99-VOOO 
21'4-599·7010 '(fax) 

C;OIIiFlDENTJ#,UTY NOTIPE 
ThelnlOrmallon in !hie ... mall m ..... 1I" la I!>lI!IRy P<NiI~an~ ·conll<lential n i, i!ilenlled onJyfor1lle UIIe oflll .. IndlYldual(a) nomed 8ll 
rocipents. UnIeea you a,e nemBd a .... : recipient aft.,s a-mail. you .hcUld1lO! rNd; distribute or ctl:Jerv.i.e IJSe !his .. mail" Also, pl .... " 
immedlalall' nr>t!!y ill ... endor I!Y replv "maR or by cahing l!14-69Q.:7000: THank you, . 

IRS'C/l~.(tUUW2$O OISCLOWRE 
To el1$U1S CNnpnu_;Mti! reqUIrements im;pllseO byiM IR&. Willnlilnn j'l)U tbat'any taxadVice eootained!J:! tl!ls !lllmmunlcat!on 
QlIcludissfanj'<l!ischmen1s).wa$, nOt ltifsnd>od or wrltt&n It> be "lied, and <>&MOI be usell,.fOl tbe p!Jrp<><!9 of lIl,8\1ll1dJng tsK,~18lo!d 
jlenah,ql!dtr fe1JeraJ, _ or t~.lljIj( law. or (,j~. iMjJIijIl~gor r_mendlng \Q $"elhllr parlyaijyltlllUlliOtllll! Of mlll!or 
~ddreosed ~~f.ilj, 

--"-'-'-'~. --'-"'-.-~~--'-"--".--'---,----"'-•.. ---'''--.'--'--
I'tom: Novak, :Susan H [mallto:w.;an,h.novak@jpmchase.eom] 
Sent: 11iurSday,June 30, 2itrl 2:&3 PM 
To; MidtaelL~; Jim JennlRjlS: (jiljennlng$@8oLeom) 
Cc:1 cantril!, Tom, Eller, Hell" C; Mcmahon, f'e\lgy j 
Suti,lei:t: FW: Syiilcin1!!C 0i5/I suv.out 

Mlli:e and Jim - ple:anCOl'lVey thIs email to Jo. Ptevlo\ls/y we received a e:ash buyout frOlTi thts wmpany and the 
tQmpanv held b~l<; I!II esC(llw amountun~11 everyihing was sett~d at the <:OIYlpany. Jo has £«eiVed her l'qt!li/ $h<lfe of 
tlte paymentre<:eive<l pre\liovslv by the esUlte.. 

The esllrte has hOW r~!V<id the'<i$croW p;;yrti4!nt h/JI:\IJgbted below In veflQW, whic.1) Includes interest. W~Wilr'$plit thiS 
llmoUf)t.!)Jjd torward 10' s. share to her. WI! wff! wit!) fa. It/!!' NQB,as pt<;wfooslv done, !jlI/ess I pear differently'fromyuu. 

_ft. NQVa'1c I Sr. estat .. O/fl<:;er I PriV<Il:e Wealth MM.g~m;'"t I. estate settlement.ilnit - Dallas I 

.J.P. Merge f 2100 Ros. Alfe."S'" FJ_, Do" •• , TX 7>2\'.)1 I T: (214) 9'65·3.455 I F: (114) 965-1235 I 
Susan,H.NMkPJpDtchase,eorn 

---"'-----
From: Etter. Henry C 
Sent: Th~fli(fav. JUne 30, 21J1l 2:44 PM 
TOI r-tov~k,Susall If 
SUbJed:: FW~ Symantec cash i3lJyoui: 
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FrQm: iulieShQu@sym~~com 
Sent: Thursday, June 3Q, 2011 1:36 PM 
To: Etier, Henry C 
Subject RE: Symantec cash Buyout 

Hi H~nry, 

psr 
share 

shares 

shares 
paid 
escrow 

per 
share 

1l0,2OS 

4,792 

optinn S();O()() 

ex prI«! 3.55. 
escrow 
paid 

total 
paid 
total escrow 

'. 

6.68255357 

736,470.86 

32,iJ22.80 
71\8,493.66 
133,708.76 

7.84524 

392,261.92 
177,500.00 

31,828.28 
182,933.64 

951,421.30 
165,537.04 

The escrow was PI'<>-rated based on the cash paid so it ls not a straight percentage. The difference be:tween the total 
escrow and the cash received ·v.'!>uld be interast. 'nformation statements will be mailed out with. detailsot the escrow 
retease n~ week, 

Regards, 
Julie 

From: Etler, Henry C [mailto:henry.c.etier@jpmorgan.COII1] 
Sent: Thursday, June 30, 2011 10:06 AM . 
TO: Julie Chou 
Subje¢ symantec cash Buyout 

Hi again Julie, 

Max D Hopper owned 115000 Common Shares and 50000. OptiOns Shares. last year we recelVl!d $951,427.30 Which 
equates to approximately 5.76.522 for each share and was for the acquisition of PGP Corporation. On June 28, 2011 we 
received another wire for $165,851.40 which I was told bV you is an escrow payment held back from the initial 
payment .. Usingthe letter dated June 8, 2010 we cannot come to a clear amount he should have been paid so we need 
th/sJnformation from you: 

The amount of shares Max held on the dat" of th" marger (we believe the number shown above but may be wrong) 
The percentage held back for future "scrows 
The net price per share for all shares paid for common stock 

CONFIDENTIAL IA010S50 

269



• The net price per share for all shares paid from the escrow held. 

Thank you, 

This email is confidential and subject to important disclaimers and conditions including on offers for the 
purchase or sale of securities, accuracy and completeness of information, viruses, confidentiality,legal 
privilege, and legal entity disclaimers. available athttp://www.jpmorgan.com/pagesldisclosureslemail. 

This communication is for informational purposes only. It is not intended as an offer or solicitation for the 
purchase or sale of any financial instrument or as an official confirmation of any transaction. All market prices, 
data and other information are not warranted as to completeness or accuracy and are subject to change without 
notice. Any comments or statements made herein do not necessarily reflect those of JPMorgan Chase & Co., its 
subsidiaries and affiliates. This transmission may contain information that is privileged, confidential, legally 
privileged, and/or exempt from disclosure under applicable law. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying, distributioll; or use of the information contained herein (including 
any reliance thereon) is STRIClL Y PROHIBITED. Although this transmission and any attachments are 
believed to be free of any virus or other defect that might affect any computer system into which it is received 
and opened, it is the responsibility of the recipient to ensure that it is virus free and no responsibility is accepted 
by JPMorgan Chase & Co., its subsidiaries and affiliates, as applicable, for any loss or damage arising in any 
way from its use. If you received this transmission in error, please immediately contact the sender and destroy 
the material in its entirety, whether in electronic or hard copy format. Thank you, Please refer to 
http://wwwJpmorgan.comlpagesidisclosures for disclosures relating to European legal entities. 
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The Graham Law Firm, P.c. 
Attorlleys & Counselors 

Mlcbael L. Graham" 
Jall<t P. Strong 

100 Highland Park Village, Suite 200 
Do""" Tens 75205 

Telephone: 214-599-7000 
F ... imD.: 214-599-7010 

32119-0102 
Hopper,Jo 
(Estate of Max Hopper) 

Ms. Susan Novak 
JP Morgan Chase Bank 
2200 Ross 
Slh Floor, TX 1-2495 
Dallas, TX 75205 

Re: $165,851.40 of Released Cash from the Symantec Escrow Funds 

Susan: 

July 12, 2011 

Via Email 

On June 28th, the Bank received $165,851.40 from the release of the Symantec Escrow 
Accounts. 

On June 3f/', you wrote 10 that you were wiring her share ofthose funds (one-half) to her 
North DaIlas Bank account. 

We understand that the funds have not yet been sent to North Dallas Bank. It is now the 
close' of business on July 12th. 

Please wire Mrs. Hopper's share of those funds to Mrs. Hopper's North Dallas Bank 
account tomorrow, July 13th

• I will check the account at the end of the day, and am sure I will be 
sending you a note that the funds were received. 

I assume the Bank has not let those funds sit idle since June 28th, and we expect that the 
investment interest thereon will also be distributed to Mrs. Hopper. 

MLG/ms 

cc: Client 
Tom Cantrill 
Jim Jennings 

Sincerely, 

Irf~;;r~ 
" Michael L. Graham 

"Board CmIfWlEslole Pllllllling and Prohllle.u.., ThmR Botl1'Il of Legal $pednIhotio>t 
and. Fdiowo/theAIIW1_ Calltgeo/Trust and Estate Counsel 

lOOO67848PD1';} 
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FrOIllI 

Sent: 
TOI 

S"bjed: 

SusaaHNovak <susan b no~.com> 
Wednesday. November 10,20102:51 PM 

• 
Round, Jofm <JoIm.R.oIlnd@sltl$burger.com>; Canlrill, Tom <tcantrill@huQIoQ.com> 
RB: Max: Hopper estate 

John - a IHUe background on the recent distributions that I made for Steve and Laura •.• Laura 
requested $30,000 for some expenses that she had and I waa able to di&tribute $50,000 
instead for both of them. I know they both knew it was a distribution due to Laura's request 
and not the beginning of any structured schedule, etc. I am atln In the process of bringing in all 
assets and yes. we have liquidity now and will have more In early Janua'Y. but I have not 
been worldng on a distribution schedule for either of them yet. 
I would Uke to get some of the large expenses behind us before I start a regular distribution 
schedule to Stave and Laura. Steve receives monthly slafements so he should know that I 
have not made any distributions or reimbursements to Jo at this time. I do owe Jo for 
expenses she has paid for and heve a few more that I am wrapping up for the estate .• .Hke a 
credit card bill, medical, etc. Some of those have trickled In and we ShoUld have them all paid 
soon. 
Tom and I have discussed that some of his legal expenses might have been created by Jo 
but we have not made a decision yet on what portion orexpense could be charged back to 
Jo. Tom Is also reviewing !he request 1IIat Jo has sent to me for reimbursement to determine 
if she owes the expense of If the estale does so we should have that wrapped up soon and 
will let you knoWwhat we decide. I have communicated WIth bOth Steve and Laura \hat I 
believe some of the reimbursement Jo Is seeking should really be hers to pay so hopelURy 
Steve knows we ere looking into this matter. 
J think the administration Is coming along and so far everyone Is at peace and making 
deciSions when I need 1IIem to. At least that Is how I see It at this lime. 
Thanks for any Input you have .. .! know Tom Will answer you also. 
SUsan Novak 1 Sr. Estate OffIcer I PriVate Wealth Management I Estate Settlement Unit -
Dallas I 
J.P. Morgan 12200 ROfiAve., 5th Floor, Dallas, TX75201 I T: (214) 965-3465 f F: (214j965. 
22351 Susan.H.Novak@jpmchase.com 
--Original Message--
From: Round. John (maIJto:John.Round@sIrasbufge.comJ 
Sent: Wednesday. November 10, 2010 9:45 AM 
To: Susan H Novak; CantrIII, Tom 
SUbject FW: Max Hopper estate 
SusanlTom, please see the attached request and /at me know what can be 
done. 
Thanke, John 
JohnK Round 
Strasburger & PrIce, LLP .. 2801 Network Blvd., Sufte 800, Frisco, TX 
75034 
469.287.3926" Fax 469.227.6561 • Strasburger.com 
Tax Advice Disclosure: Any tax advice contained In this communication 
and any attachments was not intended or WJ1ften to be used, and ClaMOt 
be used, for the purpose of 0) avoiding penaltlea that may be imposed 
under applicable tax laws, or (il) promoting, marketing, or recommending 
to another party any transactIon or tax-related matter. 
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-OrigInal Message--
From: Stephen Hopper {mallto:dt.hopper@me.com} 
Sent: Tuesday, November 09.20101:33 AM 
To: Round, John 
Subjed: Max Hopper estate 
Hi John, I hope this tlnds you well. I am writing to request your help 
in working with Tom and SUsan In order to arrange for regular 
dlstrlbuHons from the estate. Recently Susan released $50 K to each of 
us at Laura's request, however that amount feels rather arbitrary to me 
and I guess I am once again looking for a bit more structure. I am 
aware of the tax uncertainties and expenses that may need to be covered, 
but I believe there is an adequate amount of money being held for those 
purposes. J would also appreciate your help In getting Susan to provide 
me a detailed accounting of What expenses have been paid from the 
acc:ount and would appreciate ycu review of1hoee. especlaily where it 
appea/81hat Jo'slesues have generated the legal e.xpenaea. Thank you 
for any assistance you can provide, 
S1eve 

This email manage and any attachments are confidential and may be privileged. If you are 
not the Intended recipient, please notify Strasburger & Price, LLP Imrnedlatefy - by replying to 
this message or by sending an email to postmalJterOlltrasburger.oom - and destroy all 
copies of this measage and any attacbments. Thank you. 

this communication is for informa1lonal purposes only. It Is not 
intended as an offer or solicitation for the purchase or sale of 
any fInancIallnstrumenf or as an official confirmation of any 
transaction. All markat pricea, data and other information are not 
warranted as to completeness or accuracy and are subject to change 
without notice. Any comments or atatements made herein do not 
necessarily reflect those of JPMorgan Chase & Co.. its aubaldlaries 
and affiliates. 
This transmiSsion may contain information that is privileged. 
confidential, legally privileged, and/or exempt from di8c:Iosure 
under applicable law. If you are notlhe Intended recipient, you 
are hereby notified that any disclosure, copying, dlatrlbutlon, or 
use of the information contained herein (Including any reliance 
thereOn) is STRICTLY PROHIBITED. Although this transml&sion and any 
attec:hmente are believed to be free of any virus or other defect 
that might affect any computer SYstem Into which It is raceIved and 
opened, It Is the responsibility of the recipient to ensure that It 
Is Virus free and no responsibility /s accepted by JPMorgan Chase & 
Co" Its subsidiaries and afflll&te$, as appIicabls, for any loss 
or damage arialng In any way from Its uee. If you received 1his 
transmission In error, please Immediately contact the sender and 
destroy the material In its entirety, whelfler In electronic or hard 
copy format, Thank you. 
Please refer to http://wwwJpmorgan.oomIpagesldISCIOSUf8S for 
disclosures relating to european legal entities. 
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LATHROP & GAGEm 

LruO. PISltHY 
ImIC:rl.JHa, 1~'3)-4$1·$101 
EtWt.t LPUIHtIfOf,AntflOfCWi1IMXIM 
_ ...... .-.. COM 

VIA E-MAIL AND U.s. MAIL 

MI. SIJIIIl Novak 
Senior PI.Iludsly Officer 

Deambor 30, 2010 

PrivIIIe Wealth Mtnasem"'ll BIIIaIe SetllCllllt!lltUDit-DelIu 
JPMmpn 
22OO~A_, .,. P100r 
.DsUas. TX15201 
8a-.B.N~ 

DoarS-: 

I am VIritIJIa to iblJow up OJ! the IlOIIf'etcnce ofDeoembw I~. J>uringlbat 
CQIIferencowo dllIQOSIlCd tho ..... oflldmiDlslra1fonofthe BIta1e ofMaxD. Hoppot. A 
mIIIibor of iDqairie8 wea made by bc!!o1iciarie8 ofthc ""* JegWing the ItaIua of 
~ At tho oo.adllllioJl. you iIIcIleattxI that you would psovIde a plan of IIGIioJI 
widt tespoetto outaIIIIIIIIDai.-ofutaie ~ As oflbiB_ Stew_ 
Laura indiceto they have JIiIl JJOt .RCOilecilbla llOlIII!I1II'fcadon. We look tbtwlild to 
11CIIMDa the JIIODIlaed time l8bIeJ Bad IKlIIon plan ~fhe admJaIsfzefioD of the 
eatate. 

It is my lWdersraao:JhJi tJJat JP M'orpB CIIIIIe BIIIIk, N.A. wasllJlPOinted 
iIIdepcmIeaf ~ onJ'aDo 30, 2010 lIlJlf.'Obat& COIJIt No. 3, C-No. 10.1511· 
Pl. It is myUllderBllb;dfag dIat Mr. Hopper died 0III1eDuay 25. 20UJ IIld that prior to 
yom ~a~, you_appoiDfed aleiiiJlOW3' adJdIuittutol. As 
of1he CCiIIfa_ e./l 011 Dmaiber 16cb, youllad sdJJ IIIItproYilWBImt Uldx.- with 
1fIDfr.,WIO.i1 and IJIPfIIisaI ofpw ....... propoa:". smo.1hea. Laura_ Stove bave beea 
povIcWuo)l1 of an .,.,.... cJaIIId 0emI!!;r2/). 2019 andaJalet ~dadod 
NcweaDbor 11,2010. A DIlIIlbet of_ about 1hfs JIf--iIKpi II~ OIl the 
call.: 

CAUPOAHIA c:oI.OtIAOD IWNOIS HISSQIJIU II!WYORK 

CWIXlCS 6Tm 1.1 
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CONFIOENnAL 

DcIoember 30, 2610 
Pap 3 

It is lilY undel.'8lalldina Mr. Hoppel: t1lIlde a Il\1IJIber of 4Iroct invcsbncnts in 
COJPpIIDiC8. One may have beeIt oameel eCivil. Have youl.nvelltoded Ibese dIreal 
~ end c1om)' hIIId ~es? Please jndk'4te the extoaI to wbloh you 
inqWed dlreody ofCbesc ~ IIIld to what elrteIIt youRliied upon Inrormation from 
MIl. Hopper. 

All you/alow, with aapect to IOIIlO of the priVllle pIatoemaat inv8lbutSlilll, the 
bendiclariea ubtd 100 a l1IJIJIbcr of quedotl. with IeIpeot to 1'---. incIucIina 
vaIualIoo illtbtiiwtY". wboIbcrall CIIIIMl CODIribuIiOllllhad bllllJllICle, what capItaJ 
CODIributioDBl'IIIII&ilIed. It fa my1Jlldero!""'ina diet 1hae fa 8IIIllDfbrmadon to be 
obtIincd with I'CIjlIIClt to there .... 

HirYe ),OU ~ llnendttl slllliiillMfII provided by Mr. Hopper to his tiJJandal 
advisor, or by Mr. Hopper'I finlmclallldvimr to Mr. Hbpper? 

Have you ~ fJllll1lCia1 slWMIIIlfJI pnwidcd by Mr. Hopper 10 1ID1111r11b or 
In'mImcat 1innJ? 

Laum&<l St&we IIl1I COIIl'emed about die upcomIug qlCion expItatioo __ 
P10llSCl provide 111 illJl!ll'dialely your plea with respect to ~ and timely 
exemsing optiOllll hold by tho esIIItIt. 

Have you p!II'IIDed 811)' UDCIaimed PIOJlfJI1.Y? 

YOII MInI going to fblIow up OIl the .. boxes. Were 1hcro 01fIII!f IIlIStU in the 
Califoroia _ box tbsthold 1he coiD81 

Plaue provide a lilt of all USOII dlIIt have beeIlretldcclln wbole or In pen In Jo', 

P1tae oluif.Y wIIca YOlllllllioipato dIsIn"blltilw IISIIIIIB to t.n IIIld Steve. 

Would you pleesD provide 111 aopiea of IIItIetral bIIUDs ~a dlIIt IIILw be8II 
nbi/alled 10 the esIIIIo or peld to by the __ • 

PIeasc.lW,ldeaeummtIll»JlMilllofaiteoelplrolllddWNi_.flllodato. 

w. _1lOIICIItIIed tIIIIt 4; motdhtllaw puae4 and 10 -., iulpcullat ifemJ 8IiJl 
IIJI.POIIT to be Iooee allis. 

. DIIIinB the COI1vemdOll, we dI&IlU8IId the admiDfatrator', various dulIIII to the 
lIeiM. incIlIIIIni the duty ofimpat1iallty. We diIIouuocI1be "'mefieIarIo' concerns about 
lack oflimely 8Dd I:OIIIplf/lO co,..,...,jlliOCllioa IIICl dlscloauro,lIIld /he COIlCII'JI about 
indcpP~ • 

lA0Q2437 
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P1_ give theao DUltteI'll YOIII' imlncdiate lIltonIiOll. 

Vr;q lnIIy yow:s. 

CC~ Mr. TIlomu CIIdIill 
HunIonud WiIlIama, up. via e-mail1lJlll U.s. Mall 
MI. Laura W_. Yia--u. . 
Dr. StoYolfopper,-vfao-mal1 
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From: 
StIlt: 
To: 
ee: 

Subject: 
Auaell: 

lyle 

• 
Cantlin, TODl <JO=m1NTONlOUoUS'CN"':RBCIP1l!NTS-10921> 
Monday. Januaq 17,20112:15 PM 
LyloD. Plahny (Ipi1bny@laduopsage.c:om) 
SaSllll H. Novak: (lIU8IIIl.h.novak:@jpmehase.com); Hemy C. Elier 
(hemy .e.etler@jpmorgan.com) 
Max Hopper Estate: Response to yO\ll' Deeember 30, 2010 Letter 
DOC031.PDF 

AgaIn. , apologlre fOr nat gIIII/ng this oUl on Fllcfay ., had IJIanned. 

,./!dote a AIfIIIOIIS8 to your DeeembIt 30, 2OtOIeller. tIlgeIIIerwlhb Allmlnlslnltvt'sAcllon Pf8n. a!lUmlllt IIstllg of 
.-IS ImOwn 10 file AdmlnlSlratOr. and a jltllng or worIh ..... aecuIIIIet proYIdad by Jo /ioppeI' _1Irn& lIII0. ThIs latter 
ilIIm Is just fill' IniHmIIfonaI purpoaes In file 4MII1t St9'Ie orlalll8l1111J nail an IIWII8ImItIt In one or more Oflll_. 

At. Is IlIIIIIfIoned In the Adntislnltor'$lUpoIlH.1f SlIM! orl.llufa believe dispute 1ha18IIY property claimed by Jo as her 
lIuparate properl¥ Is In ract nor S8p8rat/1 fIIIIP8IIY,lhen the Adlii'ulsbalur will punsue fIIOse Gbllenlled bmS cu- 818 not 
fIHIIIY). I do want to add one petI\O!1al comment 10 1ho foI8\lOinIl. whklb _nat dllfwld from any COIIIIII8lIt or IKIIfII8StIon 
I ~ fRIm susan. All WIt bath /mow. dIspItes lIwoMngtanglble pe!SOIIIII PfIIPIII.Y ~ 818 lIIOI8 emoCIonal/y 
irJIIuenIl8d Ih8II puJ1IIy IhanclalllsuM (0II11C1C11 sides). Wa wllIIW _ poIIIIIISIIy CllallenQInQ dMsIons y« to be 
addI&IIIId-1he buyoutGfthe clJlldlllft'S intIrestln file 1IOme.1ho buy out Of Jo'S /ntaIMIln the CGQdIII/I'OIIfIdY. Boothe 
dI¥IsIon In kind or buy out of Iha /lome and YAIAII\CIUM fiImiBIIlnQI _1O!Md. 0W0ua/y1ha AdmInlSllaforwlll8Clulre 
pmotfRlmJo Ofanytanglllle pe_II' PfIIPIII.Y iiams lllatal8 cIaImIct by berlO be heraapruala 1XOPtIfY. but Iel'$)ust be 
_ we W8IlIIo IJO IbeI8 beI'orII we asaert any SIlCh ohal!engllS. 

Afteryou belle AnIIewed Iha enclosed RISpOII_. I/'yov helle fIIrthar quasfIons pIeesa pess Ih8m along. 

Tom CIIIIriI 
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1/111l1Uy 17, 2011 

1ItMION .. 'rIILLIIIMII W' 
_AINP!.ACB 

I""_~-1IJIfII1'lGO 
IIAU.AI, 'I'I!XAa~ 

TIL ll •• 9$'J!D 
PAX 2t..,-IIO-0011 

...... CAN'I1IILL 
IIIUIl1'IIW.< 2'''''''·''11 
IMAJ1,( ==71' .. 
PUHO: __ ' 

lte: ~ IbIpIIIII18 to YIIIU' Leaer orBI m .... 38, 2010-
...... orMu:B. Hopper 

DearLylo: 

IllIhi1 teaer I vriIl1ry to ]mI'Vido I.'CIIIpOIIMII 10 you to .. mmy at the qoeedmIs you 
poacd ill )'DIll" Dcccmbet 30, 2010 felt« to S-.NovaI:: .. ft .., IbID to JIl'O"idIIIIt thfa time. 
To the __ 1 _ UD.Iblo to __ your fl*'IIIOIII CIIImIIIf1y, I will provide alllbileque:lt 
OO/IIIII!JIIiadioD ill TdIk:h tIIoH q.-lioaul'uddu nd, .. _ II the iIIJbnIIetIon _ lIII'II.ry 10 
pIOrido you with • tCIIIpCPJI80 fa avaIJabIo. I will acIdrw the iaIIICIJ )'011 nllIIIIl ill the om.. in 
whIdI a.y IIJIJIOIIf ill )'OIIl'leIfor. 

1. For iDlbaaatioa pwparr , JPMoIpn Chue qu·1ified .. t.apozltly adminItdraIor 011 
lID 1<4, 2010. DDriaI the padod tum 1\1110 1410 JIItIo 30, the 0IIly III8CICI it _1IIIIhO.rfZIId 10 
OOIIIrol_dletwo _1Iies aadopdolll GuIt_toIddvriDa tho IAldIpoility !!dmIpistl'diulL 
It cIl4 _lIN tho ~ iDdepeDdoIIt Idminjelptor ("AdmfnlHIIlIIor") 0111we 30, .. )'011 
oImne. 

A'I\.AHI'A ____ I CR_ IIAU.AI IIOIII'JON LOtIIlOIt LIlCAIGI!UIlI 
MoUN! TIII,Wr _YOU ~ RALIIIlII _OM> __ w_ 

www! ~ 
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Mr. LyleD. Pielmy 
111111111'Y 17. 2011 
Page 5 

wi-, pl-. sulImit !bat 1nfonplliOJ! IIDCl tlIo AdminiBInItor will invcI8tlgate i\u1ber. IIDCl 
nI8pOIld totbcir_OfmL 

J 1. We bctJJow that Stephen IIIICI Laura each ba:Ye m:eMd a ~ CIOIIIpJtU ffIting 
oftllo IIIIIOfs oftbcir fidhclr'allllltO IS pm of 1he1llOlllbJy ~ l1IJICIIf8, IIIICI in paticular 
IfJe _ CIIICIiDg Jleoember 31,2010. Map to cbte IiIIia& of ... iI '""'-I, All .. tbdh m 
IfJe lIdiOIl plea lbat MlC'ijllJ'lllliea Ihia leIIa'.1hey CIID _ the ad4ftlonaJ ... that will be IIIkIII1 
to oompIeto1llepmceas ofJiJlinBIIDCl wluiDseJl_lbatbiklDa to Mr. Hopper. 

i2. The IICIicm plea the ~ is ""'nrittiDs cu. ;pie'. that we are aoJDa to be 
..........n.ing tu: .......... q1J1!f11i! .. I Mr. Hoppor'I CPA tIIId _ fuumcje! -rw-, II weB IS 
Ml.lCiD&" to whelbermy ofdltm are _of my .... tIYI_ DOt 1ille4011 the iuvWlUty 
that will be IHIbuIitte4 to!IaD. Tho ,Ad",I"i ... 1IIUt willlUbPlit 1bia ismIItoIy _ it boJkrvea 
that iDvcIItIIJry i. iJOUIII/eIet IIDCl of COUIW a CIOJIY of that ian.my wiD be tbmIshed to eadI of 
10, Stephea, IIId z-a. 'I1le MmiIIIsIrafor IIlways will be nIIpOIUive to fiII1fI« iDpat .. to any 
"what'. mfsaioa" lntbnDetioD any oftbem may haw. TIle Ad.miGiatrII!to r.u-1Iuwgh tlWI 
.PfOOCIU It will locate, idaItIfy. IIIICl Jilt all aIS$ that are blown to CIIitt by any of 1hOIO 
indiWluala. The ~ beIimII dIat lids lmIl of due cI!Ugmce,. coupled wid! Its OWl) 

... emipetfon of the fa.-.. aIIoaIdpmdacedftdomreofeJl i1ImItbatCIID bedi8cloHd 

13. 'the oudiDe of due dilipaoo 1St fiIrth in the jmnwJjllilly"......una ....... oqht to 
110 IIIIIpOIIIiw 10 die C{QtIIti.cm )'IIIIl'liI!e m IfJe lim parasrapb of,.,., 3 of your ""-btt 3d" 
leUer. 

14. Wid! teIpICt 10 JIriYIte ,r-ueat __ Cllpillll • I believo S __ bee la 
COIIfIICt with both I.-a 1IIIllJtcphm, IIIIlthat tho qac:atiOII8 tbq JJad about 1hoac __ &a~ 
"-adda 'lftlOt,. pltIue !Id9la 

15. 'l1Ie ~ of COIlI'8O, wiD mWR lilY liN",*, rtatc_", iJIat It _ Iooato 
1IIIIOII8:Mt.IIcJppa'. -u. or Ibat _ llepavducled byhiuoac-..... d orij'II""'e! ectriaor. II 
811m or Lema .. _ of any odia" pIIIIOIII or ... who have m:eMd a fImmrie! 
IJIBIieIIIIInt tom Mr. Hopper wiIhla IfJe two or IIiae year :pmod pI.-"" hie doIIIh. p1eaIe 
idcIItiiY tlJoa JIIhOII8 lID4 JustiMm. .-I IfJe AGmlalatnIfor will JIIIb iuqaIty. but at thiI 
point die AdmlJdsIrator is DOt _ oflhe CIIIitIes to wbollJ Mr. Hopper may liaVe iUmiJheIf a 
roceGl fiDmoial IIaIcaIeIIt, oIbIr IhIII die plJllibllity of provi4IJIs BIIIlh a alalanllllt to bit 
IICCIOIJDII\Dl: or fln"lldaJ 1IClriIar. 

• 
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Mr. Lyle D. Plahny 
ll111UtlY 17, 2011 
Pago7 
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CONFIDENTIAL 

II. IlIIIdeTlx apd Cmyoy« 8m R!!!!!!I1I9B Coqroa darifiod Ibc l1IIes repntina 
estate tax ~ and C8rJ)'OWl' basia RpOrtiug by ita IegisIatioa ofDelwn'- 17, 2010. 
UIIder tbe88tu1ea, it It IlOW c:le8tthat there is lUI estate tax ._1. Dvm JIII11I8I)' I, 
2010 fonvatd, but the estatea ofisldiWlulla who cIled iJl20IO can elect aut ofbaWla the 
4IIItate fIX apply. The price tOr eJecdoD aut is tbat __ owned by theBe cIececJas will 
pualo their _eaaol'l with a Il8I'1')'OVfII' basis iDatead of a fiIir IIIIIIbt value at date of 
4taIh baaia. In Mr. Hopper'I estate iUs oleartbat 1_1DtBl tax (eaIaI&Iand inoome) will 
be oW«! by e1t1diug out ofpayina estate tax IUId aecepting. carryover blllllr, ovllllbough 
10 misht bIIIefit _ by lu.1Iias eIItIIto tax apply IUId a _ ofdeath buis IIC\itIIIId 10 fair 
-utval.ue(lo lfoea not pay estate tax OR what..- to herOVllllflbc estate tax 
applIa, so she beIIefiII ftnaMIaIIy if'- iJll1OIII. tax bMIa iDcr m. whillb )nI1IIIIIbly is 
tho _ with date ofdcltb baaIa aiIj ..... lWII). Iia a 8ckrGiatywe beHeve 0111' oNiptkJn ill 
to 1IIia/mjM tax. and 4ICCODIIqlywe will be filiDe 111 eIeaIion out of __ ta:. 'nIe euot 
ID/IIIIIIIf ill wIIIoh fhIa election ill 10 be mado, IUId bow OIU)O'. basil .II to be IWpOlIlid, 
hq IIOl yet ~ J."lItlMbed by tile IntamdllevemJe SeMoe, but we do bow !hat die 
eIcdkm wilIlICIOd to be filed, IIIIf !be lIpOJtiIIa on buill fiIod, by SepICIIIba' 19. 2011. 
W. will be illiliatiDaOlll' et1brt 10 &Me "d •• buis of 1IIIIIIIIIIIImIIItly,IUIII Illiswill 
illvolveworkios with Mu'n"', with1o, wldthla CPA IIIIdbill hnwtlllOllt adviaorlo 
~ as II1Udl blliJ iDfiwmatimI as ill poIIib1o. We do bow that there wall 8II1ea of 
ISIIdI iJl201O, md theNlino ~ balla.1UId IIlooatioo of lIII0I11III PIIiIalIle 10 
inarease buirt, JIOIICIa 10 be IlIIdeItaIum now ill Clld.to bave as mucil of. iDfiIImIIdon 
as is poaibloawilab1e to fIJe 2010 IDocJa»IIIx tebImII. I =-tpa dalaitive 
esfimaIe 81 to whal thit JIIOOIIII will be oompl •• 

m. P1mmimdlqp ofBJrmp AIloca!ippa IIIlll Txue Up 1lII11!J' ..... 1IIId '* Pajd. 
10 hq peW SOlDO deblllIId cr.cpllllllillhat bavo belli f:ac::ulnd.1IIId Max'. __ ... pAl 
_ oftbole itIIID8 as weIJ. DCIbt obIiptiOJlllIle to be clwpclill oqud IIiImI to 10" 
property IIIIf 10 MIlt', JIlOI*I;Y1III1- dIen is evicfIIIce!hat die debt is a sopII'ItO 
ptOJ*lY obliptiOD, IUId die 0D1y ...... ate pIOportyCJbli,pfftn ofMr.1IoppIr that 11111 
awme ofpertaiD to the CowsiU i.Ilh«ited IIIId.. P-.lllplllllelile c:thaIpcl Mlyto 
Max', eRatlt. 1ho pII!IlIIl pt"S"PipIion OP CIICpaIIf oflllminis1NliOD that_1IOl 
llllribulllble to Max', NJMI'IItCI ptCJI*tY is Ibat \bey _ cbIrpcI equ.ally to the two 
Cl)iiliOVlIity __ infAns1111IIlIeu 1hoBe~ can be aIIributed to acoet thatil 
gmcated ""Illy by Ma', ,.Ising (fiIr ... ...."., 1ep1_1U111 CIXJICIIIICI attn"bullllll to !be 
probate JIlOOIII)' I bave not yet tugl lad orll!ldertllbca an crqeme ~ 
"«-n!aation, but hope to do SO by Fallalary IS. TIde will tI8rt by '~Ii!l"'Pi'cat'nl my 
lbougIIbi OR JlIOJIIiIf aJIocatH .... but obviouIlylllJ)' or all of)Oll may haft COUiiIICiits about 
Ibat JIi.VIICIIIOd aIIocaIioD, so tho tlul "'*"""""" will be made DIlly efta-all iJIpId anyof 
)OIllDl)' careto IIIbmit hq been 0CUIIIldcred. Obvio1IIlyCllplDlel will ~ 10 be 
inc:omId 1I11III tho .... 1IIminiscnItIon i. CIOIIOWcd, so thit will be an CJJJgOins prooess. 

lV. iftMPirbilm!ien& RaviDamadothoJct "iiiationto __ outofpayillJeatate 
tax lilbataulially IICCOIorateI tho timclino AIr distn"butiou, fW a 00ImD0Il1iduoiJry 
pmelic:e is to relaiD most estate lIIIIIeIlJ 1IIItillt is eItIIt that all estate IlWfI have been pal4 
and a11111ldit proc:eIII hili been oompllllell. We kaow there will be 110 estato tax in Mr. 
Hopper'. eaIIIe, so tho8e tImo 00II8II:IIfnIa _DOt ~ MY intent i. to l:IIIoue estate 

~/ __ Ul:MIII4I_ 
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CONFIOEtmAl 

/" 

• 
asHla II Il00II11 ia reasollllbly poniblo, wblllb _ I wlJl be makJD, putIaJ 
distributioal aped 10 rodwo tho sham of 8IBelllIIJdcrtho ooIIIrOI of tho adnrlnilll!!ltot 
10 an aIDOlIIIt I deem Deceuary 10 cover 1111 teII80IIably foreIoeablo admiDisIrative nOllds.. 
'lbl. will Ind. a mI8OIIIbIyf4ODl)lt dislribulion ofpri\'8te eqllity II88dII that will not be 
soIIllO that _ of you can make your own inwstment detenrIiDa1ion II 10 what you 
WIIIlIo do with your sb&to of1heae aaaets. I have IInladyrele&8l!d 10 10 hor CODIIIl1IIIIty 
intcn8t in 1OIJ10 8IBeIB IUld in IODIO JII'OCl'I'da 40m tb# aaIe of aueta. 1 intend 10 ID8kII 
partial lilrriaeliD,l cfi8IdbutioDs 10 l.aanIlIIld SUMt, aDd adiIItioMI diIII'Jbutiont of 
--m, JIlOlII!d1 belongipa 10 10, byFobrPIry 28, IIIIi poIIIibly'bofuretblin. 

V. 1A f(lpU"'" that amC'e:O!m!r!! Thl ... lldodoeahaw aaallllibtaaiblo 
p!ldOIIII Jll'OJIC*tY,1hII horneIItcred, aDd dlo eow,m 6 -traet. that will not be told to 
lWrd p8ItkIJ, lnrt in whidllbe dnoof)'O'all11l1avoan oifiiiiiilhip inknIt. TJJia.., 
IqIpIioI to tho iJOIf CJlubf IIIIi tho wIDo CiOIIoctloJI, but fbrtho _ part !bole IIIeII wlJIlle 
lOki, IOthodlvilion of~ does DOt ~tho __ 1bat theclMlloo of .... ill 
kiIId wiU PI '1 JdeaIly tho 1Ino ofyov C8Il1r_ out.lJow )OIl wouIlI JIb 1heae 8IIeII 
to be divided fII1I4IfIC sold. For eumpIo, III ofyoa haw an iDknIIt ill tho me II rJ. and 
if 10 wiU oonfjmutto liwthero, It IIIIIbs _to mo !bat _ woukI be a bu.)'IIr oltho 
~ oftlt6chi1dre11. HowBvor, it is not tho!llllpOllllibil or obliption of tho 
AdmiaIIIIz1IIar to _lnIdeIIco hIIJIPIII1 (tor exaapIo, the AdmiDiaInlOr _ deed the 
homo to the puCies IIIbjoIlt to Jo', humet_ rtabt). I iatoad CO be II heIpfiIlulcan be 
ialiPlffetin8 ........ ucothecJiYillllo.of1heae ...... Euhf)'Ollbu*PJllalAJBof 
JIIOIt of theM propel'll., and III 1IP1RfaaII8boIl1d 1Jo compt_ not labrt11811 February 
28. But it -W 1Jo hdpfid ifwe canjointlybegilltho J!III.II*I ofMOlvina theM 
OVIlUIBbiplaluel. 
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CONFlDEN11Al. 

Put Date Inactfve 
Companies 
Ace Planet 
Accrue Software 
8AAN 
SSN Planet 
Busfnessworks 
ChIp Data 
COM2001 
Convex 
cyber+ 
Deta Chitnnel 
ensemble 
EXodus 
FUego Tech 
Fore Systems 
GuptalCentura 
Infoll'lart 
IT/Mlndbullder 
Legent 
Merketwortcs 
Met.roc:all 
Moblleum 
Pay'en Cillhway 
Rational Software 
SFe-Intsmet Capital 
SFE-OS Data 
ScrIbe-Srfo 
Sc:opus-Selbel 
l1bersott 
VIEO 
vtef 
W8sIeV Jenson 
Worldtelk 
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LATHROP & GAGEw 

~w.eD.P_ 
Ol~ecr LIIIl!, (91') 451-5101 
I!HW 1J'ISHrI'/OU._.COM 
W'I/W.I.A'!1iIOIIf'GM.aIM 

VIA U.s. MAIL II1II E-MAIL 

M& Satan NovU. 
Semor Piduclary Otfica-
Private Wealth ManIgemeot &late 
Sett'enMmt Unit - DaJlaa 
JPMorpn 
2200 Rosa Avenue, tkFloot 
Dallas. TX 75201 
!luaa.H.Nonk@jpmc ..... _ 

Re; BataCII of Met JIOJIflOl' 

Dear Sum IUId Tom: 

... 
BuilDING 82, SUm! 1000 
11l8S1 MASlIN IiOIUVMD 
0V!!I0I.AND -. IWcsIlS 662!f1-l669 
_, (913)451-5100 
fAx' (!l13) 461-0.75 

Fobnmry 16,2011 

Mr. 'lbomaI CulriJI 
Huntonk WII1Iame LLP 
Su1to3700 
1445RoaaA_ 
DaIID, TX 7S202 
tclllIIriI@II ...... _ 

I fIDlfoJlowm, upon Tom'sleUerofll111U8f)' 17"', whlchalJo in¢luded Susan.'t 
AdmhIislrl!tion Plan of1he _ dille. I would appteCiale III update OIl tho IlaIua of tho 
ataIe admiDisbatfOll. 

Tom sI8Iod that amme compIotepriAtout ofitemt known 10 emt wm be 
fiJmIabed to !bill be.noficiar.iCIII durblg tho fbrtbcomiDa week. To JII)' bowfedse, they haft 
not-mwd thlJ more compICIIcd lltt. 

You sI8Iod that the appreiBaIB tor !bill 6 8Ilre traotllld tor Mr. Iioppa" jewelry _ 
not complete. We have JeOCivcd DO additioDIIllnf'olma1loll. mwc ~ beau ~1 

You am indicaled 1IuItuthe ndministnllor IIIIIIa:s ita preJiminory e! ... jIRIIioD 
of8CJldilieOl' """,,,,,uria, pope..ty.it iDfand8 10 fiImIIh Ihat iDfotmaI!oII to Steve IIld 
Laura for their 01)111"10111 8IId molcw. To JII)' ~ they IIavc not JeOCivcd this 
laformaIion. 

YOIIwere going 10 laquiro about tho 1ly fishing eqalpmctat. 

You "II1":ated that the adminIstnItor was goiIIg tv ~ a oopy oltbe home 
owner's iwlurancc polic.y _ p.!Ovide a 1lOP), as well as ao.hedulea. This baa not boen 
l'flClIIved. 

CAUI'ORNfA COLORADO IWIIOJ$ IWlSAS MASSACHusm'J MISSOURI New VORK 

CWl)OCS48lUllvl 
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FebnIary 16.2011 ,.2 
• 

You IlIPed tI1IIt you __ soin& 10 be eum1nJng tax toIumIlnquIring of Mr. 
Hopper'l CPA, hia finarJola1l1dYisol", as well as Ms. KIDs and dotmninlDg additional 
IIIIICtII tI1IIt they misbt be _ of. We have received no information regarding the 
mults ofthele lDquIries. Would ~u please provide lit tile rasuIts oflhia ex.emirudiou 
IIIId ooplell of any JDIIbIriaIB received. 

s-n was pIog to mpoDd as to any asIOII tbatdid not}lla tbrough 1110 
lICOO"ulh., JepOrtII fIut _tilled in Jo',1IIIDI8. We have DOt recoIwd this 1nIbnIUId0ll. 

Susan iPdblod that !!be ba4 .. ob.sIIInda1ly ClOIIl,PIefcd a llsflD8 8IId doaeripIion of 
alll88da 8IId Jlabili1iea as of l8IIUIIrY 2.? and 1hat the Iiltllla would be me-! to 1be 
benetlcIat1ea tIud week. ThIs baa DOt yW been rece.Iwd. 

You fndjMto tMt 1be Cowailllract and the coin COUocIIOilwere1be only IIOparate 
property IIS8d8 of Mr. Hopper. 01ber pellIODIIl pt;operty belODgiag to Mr. Hopper prior to 
marriage to 10 included II!MItIII Chadea WytIOCkI prim. CIJIIIlIlemWlll'C, and Ids 
pIlIlIODIII jewelry. Laura has phoIDpaphI taken durIDg am.tmu when she was 17 
IhowiDs aryml wine aobJeta in 1be CIbiDct and the pdl\fII haIIgi!Ig on her Dad's wall. 

It IIJl.PCIl'8 that all of1be most expensive ItemJ 111 various IIoWJehold categorica 
have been listed as I gift to Jo: FlD8 art, silver, oolleotible fiIpJIiDeB. wine. You iDdicated 
that the wlmioilfpdor hu IIC\lCIPIed Jo's pomtOil on scp8lafo propetty II!IIUI of the cam 
ofwh1c, ere. Could you be apoclfic ~ the cle!Ir and CIJII'II!noiDg evidence upon 
which this detcrmiDation II beIns based tor !he art, wine, ole. and preciaoly how 10's 
bulden ofptOOfhas been met. 

Thete arc iWMa that have not bee.G .COIIIded tor in tile ilMllltoly M& as an 
eltUIIIBlve CIIrisImtIs 0IIIaICIIIt colleed<m including MI. oflimite<l HalImatk 
Colleclible (II"""""IltII and ChrisIapIIer Badko OTNIIu,nJl& 

Could you please update lit OIl yourplaaa RgmIIng tile allocation and reporting 
of the Jimited 8Iep up in buis. 

You iDdlcIIIcd dI8t the JlI"lPOIed aIIocaIiau of 0X,peIIlI0II would be done by 
Pebruary 15. 

You illdlnafo 1bat you willlllllb patial ~ disIribt.dioIII to SImI aad to 
LIIn by J1cImIIry 2B"and pouIbly befive thea. It II my1llldentalldiJJ Ihat IIIeIe II 
Iian!ficaat cash on IIand. Would JIlllletme bow ~ur lDtaU with I'I8pIlot to Ibo8e 
dlstributfOllS. 

YOlllndlaatc thai all the appraiaals will be oomplotc no Iat« than February 28"'. 
Could you please updlIII:I lit on the BtaIIIs of1bi1l. 
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February 16,2011 
l'II&e 3 

• 
Wo IIIIdaBtaad thoro hu been a miaed appnlsaI on the bo'use. Could you please 

provido a copy of the l\WISod appraisal and 81) indioation ofwhy it was revised. 

It ill my 'IIIIIIersIandi that CIU'II atill remain UIIIOld owr the past year. as well as 
the wmo and aolf c/ubl. Could you pkuc let WI bow tho SIIIllIs ofthoao 1IIIICtI. 

Stove would lib to bavo the boUIo ofwmo that beIII'J !he potiJIs to his fatbor. 
"HIppy Bhtbday. from Steve IIIId BadIera." The wino that the ac!mjniItretor IIat 
cIotem1iIIecl hal DO value:. we would lib to ha~ divided omoagtho pcUCIS. 

We look: lixwiid 10 your ~ 

Ms. Laum Wassmer. via o-mai1 
Dr. SIeYc Hopper. v1ao-saall 

1A002384 
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Novak, Suaan H 

From: 
Sent: 
To: 
Cc: 

SubfllCl: 

• 
Laura WeHmer IlI\oppVGQmallcoml 
Thursday, February 24, 201110:111W 
Novak, $uean H 

.. 
dr.hoJllllllOme.com; I.PIII1nyt)lallllopgaga.com; Brian PetoII; Kurt ClausIng: EUer, Henry C; 
Devay, TImotbyA 
Re: Oletltbut!on of Aaea(a 

Susan, whik I am hippy about a distribution, the amount is IOIaIJy unsatis6lcIoty to me. I do not know how you, 
in good flIith. C8II hold heck that much money without an estate tax and having already paid quarterly tax last 
year. You have over 6 million dol1ars in cash in our account. I do DOt believe 1P Motglll is aetiDa in our best 
interest IlOl' is IWIing as a proper admInilltratO!:. 1'hero is 110 way expeuscs or tax lsauc:a will como clo8II to the 
amount you am wiIhhoIding. Pleuc au baak and gDI peuniBsion 10 llIkIase S2 million to 80m my broIher and I 
by midDCXt --* (4 miIlioII.1Otaldisl!:ibutioD}-IcIwing you 'With over $2 million in the IICCOIIIIt to cover 
IIIIknown expeD8III. rfyou are clalrniq that fa not possible, pleuc provicfe a very detailed expbmatiOll aJq 
with a de1ailcd ICCOIIIIIiIIa ofewrentassets VI expected expea.ses to our 1IItOrJIey. Lyle PilhDy by Moudayatthe 
LATEST. Lama 

On Tbv, Feb 24. 2011 at 9-.24 AM. Novak, SusanH < ...... b~ ... rmp> wrote: 

Lalli'll and Stave-lam WQlfcingoa 1IJe PIl*WOIIt DOW to dislriblPSl,Ooo,OOO to each of you 1II!:XI:week, bopetUlly 
before Wedmday. P/eue WritY!bat you waat me to II!O die same wit!I!g InsttucIions we lIMdy have fl1tyou 01\ file. 
We In coirJI'orabIo wid! distributing Ibis IIIIOtIIltnow 8IId will of _ contlnue to look at IIIIking _ putial 
diltributionl in thetUtuno as ~ Wl8p up man ofdle CIIIIIe adIIJinislrllion. 

Eqjoy yourlrip Laws. 

SUSIII, ram J.ving the country in a week and would like to have a disIrlbution befbtc I leave. ellll you pis let 
me know wbat day and what antount will bo distributed so that I 0811 plan ~ TbIIIk you, 

Sout INm my iPhone 

I 
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• 
On Feb 2. 201 1. lit 3:3$ PM. "Novak, SUIIIIl H" <mgn b,noyak@jIl'!!9b""com> wrote: 

Laura - I apologize for my dcla.y in responding to you and Kurt. As we move oloser to the end 
oft!» moDlb.l will be abletomaJce a distribution to you and Stephen from the estate but 11m nol 
sure now what peroentage or cIol1ar 8IIIOUIIt that will be, I of course will be contact willi. you 
both 811 we move forward. 

We _now close to WI.1lppillgup the rest of the fillllJlCial ... and plaeing!hem on our estate 
asset Hst PrevicNsly we plal:ed 8SIeI8 on the esIIIle books as we collected the asset. I know this 
has been contUsiDg 80 have dm&e • way!o now pIaoe alI _$ on !he eIIIIte books aud ifwo 
don't have the tIIIIl'kct or COlt basl$ValllerOJ' IIIIlISset you will see the asset listed lit $1. We will 
change the value to reflect the mad:« value as 1I0OI\ as we deIeImine !he Willie. 

Weare also worldDg on ourlnlll8llCti.oa dcsoripIions 10 clear up l1li)' queslioll8 on wbcIhcrwe 
ItiBtnDutecl out /Ill asset, or split l1li wet and mowd 10's ~ 10 bar. Please let me kIlow if you 
have a question when you.miew your IIlOIlIbly ...... MIltS, 

I will contiDue to send YOIl intbnnation I'CpIding specific aaets as we brillS the asset onto our 
books. 

Good moming. 8us&D.. I did DOt see a sup<mse1O KurtCJaus!Dg's emaillast~ regarding 
wbeD we CIIII expect a dislributioD from the esIIIc. With the.Btoobicle Fund bcIiog brought iDto 
the account, aud without l1li eIIIIte tax, 1hm should be no teasO!1 for JP Morgan to be bcplag!he 
I1lI\iority of our money. Thcte is morc1ban enough in 1be aQOOUII.t to 1lO'Yer antmpated expeII8CJ.i 
am Roq\1eSting that a lizabIe podlon (at least 65%) ofllle estate be distributed to me and 111)' 
btothor no llltcrlhan FobnJary 28th. I appreciate yourprompt atteadon and l'CISJIOII8O to this 
RoqUCBI. Thank you. Laura 

2 

CONFIDENTIAl.. 1A0229811 

307



10 

308



Exhibit 10 

309



• 
FreID: 
Sent: 

Novak, Susan H <susan.h.novak@jpmchallll.com.> 
Friday, February 25, 20114:44 PM 

To: 
ee: 
Sabjecl: 

Piabny, Lyle <r..PIJImy@LathtopGaae.com>; CantriII. Tom <tcantt:iH@hunton.c:om> 
La\ua W lI8SIIIer <Ihoppv@amailcom>; dr.hoppeI@mao.com 
RB:Hopper 

Lyle [J thouah I am stili worldna on gathering Information requested In your letter of2·16-11, I have already updated 
Steveand Laura on several Items addresred aaafn In your letter. a As I am complell/li an appralsa~ or bring/III In an 
asset, I have ccnslstently communicated this ~tiDII with Steve, Laura and various other people on their team.a 
We haw sold assets due to their requests, worIcfnl with their /nvesmIent advIsor.O And. as you know by mv earlier 
email today, I am In the fWOCIISS of matillc a dIstrIIIuIton of $1MM each to Slew and laura nextweek.O 

As I have been communlcalfngwlth steve and IJIura. my emllls have pertained to one subjact eaell time, resuIIInt In 
many emaIIs lIIIChanged or HIlt_the last month.O I will continue to emal them 011 each subject and BSset lilt Is 
Initiated orcompieted.O 

As ,stated In my earlier email Iodav. I have been foaIsIng 011 thelnwdn1erlts owned by Max Hepper IIId the p_ 
Irwdved with each BStet.O I will, In the next week or so, address manyof the Items In your letter reprd/n& the personaf 
property Item$.D I have the Lulldn prIlII8rty appraisal now IIId will forMrd that to Steve and Laura.D I also have or will 
haw, Information reprdln& the 1_ poIIdes, the CXIITopIellld home appralsa~ the spedffc: pen;ona/ ib!rm 
referenced In your '-r. information en the sean:ltfllrbasls InfDrmltion. and the tax return 1nr00iil8tlon update. 0 

I have requestecI a respolIR IiDm Steve and laura pnMousIy rfCIRIIng the wine collection and Ideas we proposed to 
cfeallngwJtlt the wine and have not had any respone until your 2-16-111e1.ter stating that steve wants the one bottle 
and the wine with 110 value should be dMded amOIIISt everyone.O I will pass thltlnformatlon on to 01_ T. 

I will have more updates next week. _n _I Sr. __ ,_ WeIItiI "'-..... t I !tQIe 5IIIIomont Unit- DII/u I 
J.P. __ 1 uoo ___ • JIll Floor. 0. .... 'IX 152011 Tl (~14) 9115-3465 I '" (21") 965-2235 I 
s'pn.H.NqvtW!gcfP= gun 

Dear SusIII and Tom. I have not nICleIVId _ updIIa 011 tile IIiIIIlft l8Ised In my FebrUary 181811er. It Is my 
IIIId..-vlIng fI1at tile eAIIe has _ •• 000.000 on hand. at1d Ih8I you _ GOIntIIo rnabo a Slgnftklant PII/IIal 
dIsIIIIIuIIOn bf" FebnIaIy 28. Could you let rna IInDw tile ...-It and IC8Ius ofilia dIsIrIbuIIon. w. ... 8MUIIIIng thai 
since tbet8 • no eaf8Iotaxlssue, 1h811he dIsIIIbuIICIn Offilnds wit be 8IIIlIfanIIIL PI8aae CIOIII8eI rna IS soon 8& 
poMIe. .. PIIImy 

I.,yle D. PIaIIny 
LaII1Iop &; Gap LLP 
IGlIlM1oollotsmt. __ 
__ DII<I2IO 

N,flJ...,1-S101 
Fa: PIWSlooOl15 

JlJBIfHY!II.A!"!!"?'M 9?M 
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• 
This e-mail (l1IIlIudillg any IIIIIcbmMIS) may contalnmateria/ tIJat(l) is confidential and for the &ole use of the 

intended n1dpient, and (2) may be ~ by the atIOmey-diellt privil., attorney wotk ~ dOClrineor 
other lepilUles. Jury review, reliance or distribution by OIhors orfoJwardlngwlthout express permission is 
strictly prohibited. rfyou are not tho intended recipient, please ~ta\lt !he sender and delctull alpics. 

ADy U.S. federal tax ac\vice contained in this COIIIIIIIIIIlcation (including any IIIIIcIuncmts or encIOIUN) was 
notintcl\ded orWtiUeD by the author to be used, and eaD/IOt be used. for the pI/I\JOIIO of{l) &VOiding penallica 
that may be imposed on a 18lIpayor or (2) promodn& markeIIng, or recoll1llU!llding to lIIICIIher party lIlY 
tranaacfion or otber matter addI'cssed herein. . 

This ClOIIIIIIUIlicaon is for iaformllional purposes only.lt i,not i1IIa\dcd If an oft'er or IIOIicilaliOll for the 
purchase or sale of any financial inaInIment or If an ofticial confirmIIion of any i1Im"lleliOIl All JIIIItet prices, 
data and other lnformsIiOll are not WIR'IIlfed as to complllleDe8a or acooncy and InIlUbject to cbsnae without 
POlice. Jury (!OJlImcntf or Sfllfmleats made hlll'llin do not neeessarily rctkcttboec of JPMcrsan CbaIe.\ Co~ ita 
IUblidiarief and affiliates. 1'hi61:n1niDJiuion may conIain infom:IsIi.on that is pIiviIeged. CCIIIfulenIiaI.leplIy 
privilepd, and/or exempt ft:om disclosure under applicable law. Jfyou _not die Intended nlCipieat. you are 
hereby noIified thalany disclOlllllRl, c:opyillJ, dlstriblllion. or1iSO of the itdbrmlliOll ClOIItained herein (including 
lIllY reIiaItce thcnon) is STlUC'IL Y PROHlBlTBD. Althoush this fnlnamiWOII mel any attacIIments In 
believed to be 1bee of any vitv8 or other defect that JIlight affect any computer JY*IID into wbidl it is rcceived 
and opened, it is !he reaponaibility of the recipient to tnBlI1'e that it i8 virus free and no responsibility is accepted 
by 1PMorgsn Chaae & Co., iu Sllbsidiaries and affiIia1es, If applicable, for any 1061 or damase arising in any 
way from ita UBe. Jfyou teceived this ITl!!!8I!!i!I8iM in _. please immedildely contact the amdor and destroy 
tho material in iu entirety, whether in electrollic or liard copy lamat. Thank you. Please m'er to 
http://wwwJpmOlpll.comIpapsfdi<<:lOlWllSfordisc:lOlWllSrelalingtoEuropeanlegal entities. 
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• 
LATHROP &GAGEu.p 

LYle D. P!sHfi\' 
Dut!cr1mE: '13.451.S101 
EMAU.: 1.P1SIfIYOLt.~Q)M 
WWW.!Antl.QOGAGl"'XlM 

BUlU)lfiG 82, SUll'll000 
10l51~I!ouLIV_ 
OIiBUANDPAIIi<, IWISAS "210-1469 
p~: '13.451.5100 
FAx: 913.451.0&75 

April 26. 2011 

VIAE-MAIL IlllaDJi.JlcmlkOjpmdl-.

Ms. SVIIaD NoYal 
SenIor Fldooiary Officer 
Pri~ Wealth Mmaaement EsIate Seltlemellt Unit· DalIa& 
IPMOlgIUl 
2200 R_ Avame, 71b Floor 
Dallas, TX 75201 

Re: Max D. Hopper &late 

Dc:arSVIIaD: 

'I'lIero wm a few points in OW' diacuasion of Aprill5«h \bit 1 Wllllt to IIIfdreu by 
way of this follow up leUer. 

Wltb lespect to ~ to Steve IUId Laura. you 10dIcsted \bit you would 
mate • diBbaneIDI\Itt of $1 mil!kJn tmd also imJnedIlilely dIstr.IbI.Ite IIIe Real Ptpsroct 
IlllClIIIe oCher equities. I undeQlfllnd lbo SL.OOO.OOO diBUibotioDs aad IIIe Real Pa&e sroct 
have been teIleived, but not !he o\beL' equidea. 

Even at'k:r!he dlsllibulinaB we di~ it IIppNl'B that theaI would Iti1l be 
8ppltIXimale1y $S.s mi1lloII in \be esIBte. 1bis alill_ to be III CIXCeMive 81IIIIIIII1 to 
retain inside the etIIIIe, given \beestale is opdDg out of!be estaID IaL We would lib Cor 
,011 to COIIIider aD additional disIribaI10n 111000 .. poHible. lfyou IfeC a need to retain 
_\baaSl million in \be ~ at tbii point, we would lib to have a faidy 8I*if'1C 
IIJIIfen1aDding of why you fee/that to be 1M ('CRary. 

Wltb teSpect 10 \bOIIe -aries that you haveddemllned 10 be WOItbIesI, woold 
you pkase call Brlan Perrot (Steve and Lwa'. advisor) to determine whe1bet!bey see a 
ueed to 1raMfec theIl8 certific:alea, Yoo are going todxd: wltb yourllllt people to see 
!hal: 1M beDr:fita. if 1111)'. Il1I being acIdIeaaed w.lfh:respect 10 !be wortblesa 8C'lCIIliIies. 

Wilb respect 10 the IIIIIWI of tax mom preperatioD, you indicated that you woold 
have a bettet idea after tax season and would bep SIeve and lAuIa posted. 

CAUfORHJA COlORADO fLUMOlS KANSAS MASSACHUS£Tl$ MISSOU", NEW YORk 

JJ23S973yJ 
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CONFIDENTIAL 

Ms. Sussn Novak 
April 26, 2011 
Page 2 

• 
As you Imow, Mr. Michael Graham. II C01IIISd. for Jo Hopper. bas requested 

reimbutaelDC'nt for a IIUlIlber of expenses. Steve and Laura sImed with you concems 
about thiI teq1I&II1, including some expeDH8 fIIIt have aheady been mlmburscd. As Tom 
indicated on Ibe phone _vasalion. you are JOlIIi ID hold up ill respoIlding ID or payins 
Illy oftbese expcmses. You Ie JOIng ID "SIilUb" Ibese e~ and clalma youtselves 
and sha!e with us your tbou&bfa DB the cla.iJns and your jNdimiury Judsment on 
~ befonIlllY IICIion lVilI be rakaI. 

Mr. Graham railfd la&ues iD ClODIJeC'tjon wid! lDaint_1Od .tepaIr oflwdwood 
tloon. 'J.be.te _ also a IjlDIioD raiIfd about the ~on of lII!Iltpge expeose 
cluulges. Tom Is JOIng to loo1t aI Maud set back with lIB. 

We eJlpressed _ that Mr. Graham's letter sbttes!bat you had lasImcted him 
to lilt 10 Hopper 88 tbe "aole _" oflbe resideoc:u. I1111dm1ouc1 TOlD to aay tbat he 
told Mr. Graham that tbla Is laconect aud thai Ibe resldence Is not 80lely owned by 10. 
Thm indicated tbat he will &end a IeUIIr to Mr. Grabam ~ Ibis IIIId copy IlL 

WIIh RIiIIpeCf ID Ibe eoJf clubs, Steve I8Id Laura feel that Ibey shoufd be sold wid! 
Ibe eJlceptIcm of those clubs aoted on Bltbibit C. 

Steve and Laura expressed their concern about how !he appraisal pIl)CeBS has 
WOIked. Apparently, Jo JDet with !he applIIiser prlorto you. 11 eoncems Steve and Laura 
tbatJo _ somvolved at tbe early BIBges oflbe eagaseJDNlt IIIJd _WIl'IIIion with the 
appraiJer. 

WIIh IeIIjlDCt to tbe Lu8:iD pwp&ty, you will provide Steve dlnIctIODB. Jt is 
~bat COIICmIiDg that tbe door, II we1llldentaiJd it.!CIIIaiDs JD!lo<:ted 8Dd 
1JDIIeCUIed. 

We dillCllssad that ilis 10'1 obIi,piIOD todcmo1l8tiale ID you by clear IUId 
CIlIIViDc:iIIg evideDce, that items tbaillbe clalma 10 have beIlII gifted ID bee were gifted IIIId 
not comJDIInity JIltllMly. YOIl Jndirafed tbat :youb&ve toldJo lhatall itePlatbatsbe is 
claiJDiDg will be pretIIDICd ID be c-Cl'Rlllidty pmp«ty1llllest Jo apprqQltely proves it. Jt 
is D\1~ tbat 10 is clJrinrins tbat ill -. 0($300.000 ofpedOJJal property 
_ pled, inc!uding wiDe, lit, silver. diIbw-. Jt Is our DIIIIcntandin& that these will be 
iuveIIIDried II COIIIIIlUIIlty propc:rty1lllless Jo meeu; the IIiItUIIlry 1mnleD. vmich we 
UDdcrstIUId aI tbla point bas not beeu meL Some specific __ an: noted on Exhibit 
A. 
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Ms. Susan Novak 
AprilU, 2011 
Page 3 

• 
Wilh respect to tbc fjIICIl!ion of personal property tbc children would lJ'kI:, please 

aee Bxbibit C. 

Could ,ou clatify tbc extent of your examination of tbc flmmcial record1I tl:om 
Mu'sltmslmeot advIsorl8WOiWtut In c.ntomIa and tbc apeciflca fit,our mlew of tax 
t'ef.IIm.tllCOl1ls. Would ytIl1l1bo cIa'ify the life iDInIrBnI:e lisra! OIl the IP Morgan 
Blltemlm.t. Have you now dIIcctly oontacted l1li COIIIpIIIIies wiIh wblch Max was 
Involved, BUd188 eCtvIa IIIIdJamc:nd;e:r? 

Jt is my 1IIJdmtandiDg that you will be eoordiuath!g a follow up telflli10ne 
meetillBln lhe vtzy near t'ufum. 

cc: Ms. Laura Wamner, viae-mall 
Dr. SI8I1B Hopper, via e.,mail 
Mr. Tom CIIlIrill, via e.,mail 
Mr. Scott W~, via e-mail 

I~I 

LATHROP&GAGELLP 

By: 
Lyle D. PisIm.y 
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E¥RIRITA 

1. Max's persoual property per 0nisImas pbolO8.-n III Max'lhoiue.ln 1979. Steve and 
J..auta's Mother verified pholDl of appJRiacd ifema that belonp:! to her and Max at the 
time Iboy were married: ' 

SilIiDg 6: B1lItemut FlII1II8 by Charles Wysocti vahle: $350 
Silliog 7: Jolly HIU Farms by CharleII Wyaocki value: $300 
Kitchen 6: Fox Roo by ClwlIl8 Wyaocki value: $SOO 
Kitchen 11: Cbristmas Day 1901 by Bill Dod&e nIue: $100 
Kifcben 12: Tho Floal Restiu& I'III:e of Ic:habod Wlswill aod Josiah Pidae by Bill DocJce 
value: $100 
Garese 1: 811O'W Stier Amerl¢aa ArtiIt l1abIown Val1IIl$100 
Garage 2: Under !he Sea- View of an lIIIdenea coral teof with rope by Abbe Rose Cox 
vs1lJIl $300 
WetBarllem#201: ~Cryatalsetof12ChawpagueDuI8a value: $181).-pleaso 
c:hec:k 10 !lee if they IIIIIII::b Max', aystaI wiDe stems (45 pia:es) akeIIdy classified under 
his .paillti J1!'OPCII'IY. 

2. Otbez IIems: 

Jlem ## 96 Small desk aod be:ndl flMV S60 
lIem #f 64 00IIfeIItJ Dot eppra\Hd as !bey IRI the"peaonal coIleotloo" of Mn. Hopper 
Jrom*l66 ccmtents!bat '\VIlle DOt appraised "as !helle 1II\'Wiog_~ IRIMD. 
Hoppel'S persooa1 colIecdoa" 
1Iem #186 colllrata not appralIed 
lIem #fl96l1011fents Dot evaluaIed "sa these (HmmneI-GoebeJ figurIaea) were given to MI. 
Hoppct". 
Gift.l Guy W'JggIlIs l'ainIiog oS- sceoe with C8lriage aod Christmas tree· lIMV 
S3',BOO 
Gif\# 200)1 WiggiDB PlliDIio& "New YOI:t __ with cci.· flMV $35,800 
Gift ##3 Man:el Dyf PaioIiDJ "YOIIIIJ WOIDI\1I KoiUIDg" FMV $11,200 
Gift #4 Bdoaard Cortes PalnIiJJg".filowalI JI'OWlaI by the side. of a bowie" FMV $2,400 
ChrlsImU SpocIB cli&h coIleI:lioo. 

2cases7SOml CbIlleallLa1'\t&.R<>thtohiId VIota&ot982 lIMY 8prolt. $24.168 
2 _ 759m! Chateau MOIIfDllaRothril1d VIlI. 1982PMVap!.'OL $1,678 

All sJIver cJahned to be a Bi1t (mbcrillD:o) and JO did not get appraised. Steve aod J..auta 
believe some of IheIII\ piec:es were IIIlqIIired during their I!IBII:iap 811 the silver colIeaIOIl 

is ~teoalvo. 

1l2359'l3vl 
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EmmITB 

Pour Seasons Resort & Club $22.870.41 
Sparkman Hilk:Icat ebarges 0[$2,900 and $31,870.D81_ $4,709.08 Cor "niche". It was 
speclticaJJYaareed 10 by aU tbat Mr. HoppcCs ashes wemllOllO be interned. 
GoltbalJa.com $295.41 
DIgiIal SpgrIIples.COII1 $52S for a video of the memoIial se.rv~ 
Shane Poole (Jo·. nephew) of $510 and $1,785 for "golf chlb iDvenICl'Y payment.' Rives McBee 
_ paid for iDveatory and Ippl"IIlaaL 
Judy Poole (Jds si/l!.l!l:) 0{$1,2.50 for "golf dub 1nveutoly paymIIIt", As above. 
DbuJe oM_ of S23S for "golf club DlNeDtory paymeut", As above. 
Texas Wood Dealanaof$727,44 _$1.182.09fw"aoJf taeb", 1bete.isloneeci IOmctgolf 
clubs till! are In the process otbeiDg sold. 
Jo Hopper'J CitibaJIk ecedit CUll ot$13,081.38, 
<lResberg'l"ltmdg Iepl fees for ,Clvis, $S.m .10. 81m: and Laura believe Ibe8e Jepl fees 
OOIIldhave beca ineIlm:d prlor to1heirfathel's death when bill "BIlpe&p.itallnveslmeot" was 
sold. If this sale was compleled after tbelr l'alhets death this luveat/.lll!llt should be put 0[ the 
eslatt. ~ WOlIld lib COIIf"lfJIlatiml on the dare of this sale mille Wt.mtam lntbnoation. The 
i.avestmeIIt8BlOUlllwaa Jibly 8lIbstaJBIial. HlIII Susan mat""'" eCiviuegatdilJg tm. matter? 
LoaDs 10 Max Hopper Associates What m the DIIIme of these expetISCB? 

ISUl973v1 
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IXJIIB1TC 

1. Steve would like the followillg: 

Hopper QuillS 
Someofble:fatber'a perBODaljewclry, ooee lthu been ~ ami appraised. 

2. Steve and Laura would like to split the _ of wiDIs CUIl'eotIy being claimed u a gift to 
Jo: 

2 a8IIIl8 7SOm1 CbI\lellU Lat'lre-RotiJdJIld ViJJtlIge1982 FMV aprox. $24,168 
2 cases 759IDJ Cb~ MOIltoII=RoChtcbi14 VfDteae 1982 FMV apl'OX. Sl,678 

II1II SpIlt !he "C" willes cun:eotly liared u wor1hla8. 

3. LIara wwldJikc the followins: 

CONFIOENTlAL 

A let of Max's golf clubs--tbd Laura Ie anc:Ieat wfIetIIer 9 IIIU of golf cIIIbII and a golf 
call: you m1'eteIIced in lUI e-mail1Q her: have bean appllIised. 
Dlsacy clubs (Douald Duck aDd Goofy) aDd the Coots Clubs 1IIat.Max IIbowed IQ /he 
pdids durJas their vlait with 111m 
Fkamed photoJlllPh ofMu playiDggolfwbile in KalISu Gly-1.IDra'UOD is Il11o in that 
pIcIwD 
The desk/benI;h Mu IIUIde in bJgh 1dlool-11eIIl196 KildJen value $60 
·UIId«/he Sea" waIMlOlor by Abbe Rolle Cox--value $300 
Ma', let of wiDe glJIsses (Item #16 .Barler's P8IItty value $324) and cbampap flutes 
(WetBac Item *201 value'UIO--lfthey _hla penoaal property). 
Max's American Alrli.lles AwanI DecailtI:r--lteIIll204 Wet Bar CrysJa!-DO lndivkfual 
value given. 

At some lime lu the fIltDle (for the m:ord) when Jo is Jeady to release !helle itaDs: 

1) The sc.mpbook given to Max lit his.redr.elttatt pelt)' tiom ~ Alr1iDes 
Z) Max's miIiIaIy itema, sueh BI his armydufflll baa; 
3) Max's uheBIum 
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From: 

Seat: 
To: 
ee: 

SlIbjel:t: 
Attadl: 

CONFIDENTIAl. 

• 
Trefrer. Sara <STreft'ez@l.atbIopGaseoom>on behalf at' 
Pisimy. Lyle <LPishny@Lllhrop(lttse.com> 
Monday, May 23, 2011 4:51 PM 
SuaIII.H.Novalc@jpmchuo.com 
sdweber@cllbwlaw.com;LaIua WlJ8lller <lhoppv@gmail.eom;>; dr.hoppet@me.com; 
Cantril!, Tom <tcantriIJ@)hun.com> 
Max Hopper EsIaIe - Lyle Pillhney Letter Summarizing Conft or 5120111 
WASSMER, LAURA • letter to SUII8II NovIk.pdf 
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LATHROP & GAGELLP 

LYlE O. "'IHNY 
Dtucr LlHI!: 913.451.5101 
ewl: l.PISHlIVOlAlHROIGM£.CO" 
_.u11!~.COH 

Ms. SusanNovak 
Senior Fiduciary Offu:cr 

BuILDING 82, 5UJTf lOCO 
10851 MAlIn. BouuvAAl> 
OYelllAllD PMIC, IWiSAS 66210-1669 
I'IIOHf: 913.451.5100 
FAX, 9U..451.o8'5 

May 23, 2011 

Private Wea1Ih Management Estate settlement UDlt - Dallas 
JPMorpn 
2200 Ross Avenue, 'i" Flo« 
TXI-2985 
Dallas. TX7S201 

DearSusaa: 

1bank you for taIdng lime to visit wilh Laura, Steve, Scott, Tom and me. 

1. We began !he COlIvenalion by disl:usIiIIi!he infonnation R:gan:!ing eCivis 
provided to us shortly before the meeting. YourpreUminary Iafmmation is that Mr. 
Hopper invesIed $7.50,000 as a loan, IUl4 tIIett sold Ihe note at a 10&8 for $600,000. You 
aft: going to _If you can set a copy ofdJe nole. and determine ~ Ibe $(iOO,OOO 
ptIICleedI went. You will be meedng with Sam WilIiamsoII, and in Ibe coarse oftbat 
convemation wln be reviewing the iDlIlIId OUIJ of cash flow to delmmlne.1IOt only 
wheIb« tbls lnfom1ation about eCivis seems 8W" ...... but iIIfonnation about any 0Iher 
investmenIB by Mr. Hopper. wbeIhe£ in the fonn of stock. debt. W&Il'8Ilt, options, or 
otherwise. 

2. We ~ concem dIat at t.his SfajIC in Ibe adntinistnuion, tbere still 
lias not been a DHICIIII& willi Mr. HOJItleI"s CPA.reganIiDg the inventory, private equity 
imcslmeDlB,. basis iDfcruudion aDd Clfhcr Iimllar issues. AI I """emarv! It, you wiD 
~an effort to bold this meeting in Ibe nearfiltare, hopefully wllhin the next week or 
two. 

3. Wben you meet with the IICCOIJIItsIlt. you will be \Irollcing on COlt basis 
information. As yon know, beneIlnIarie8sre Vf:ly .iDteresIed in cost basis iDlonnation 
reganfing Rut Page. 

4. WitII respect to J~. you indicated tbat you Ire wailing for the 
oeni1l.cates to be iBSUCId and for !he 150.000 stocIc opIions. You will foJlow up again With 

IUINOIS _ ~userrs 
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CONFloetmAI. 

SusanNovait 
MAy 23. 2011 
Page 2 

• 
Jamcracer. StlWe J1lIIltioned!hat the CEO of Jamcraclcer spoke at Mr. Hopper's 
services. You indicated that you bad been havins difficulty gelling information from 
lamct11Cbr. Steve lIIdiI:aIed that perhaJII COIItact with the CEO could be made if you are 
not getting die II5pOIIIa you Deed from !he company. 

S. WiIh 1UpeCt 10 0Ih1\!' inW8lDlellIll. you Indicated the following: 

• MeQdalB is beinB tnII1.fal'ed. 

• MlJlIlcipal. ~ you will check. 

• A'¥istarbas notbeendllliwred. 

• CriCicaI. TedmoIogieI. you SID wodWIg 10 ddiVll!' die shares. 

• 1Iebrman Capital. KeDdaU l\.fadceIing. rmd Gabrielle, you bave 
~ IIIese IeCIIrities be eimJed 10 Laum IIIId srcve, 

• Y 011 SID followiDg up on PoiDt Setve, Saville Maude, 8JId 
Tybersoft. You inteml 10 deJiver all theBosecwiliesODtoftheestaleas SOOft as 
possible. 

6. Sieve and Laura reiterated thelr request for an addilional dislzibudOll. In 
the light of the fact that IhcR is no esIaIe tax due and no doIiDg IIIUer I'CIq1Iired. the . 
IJeuetic:Iaries feel that boIdlna $5.5 miUion is URwaaanle4 anc! exceuJvc, eYeD IhougII. 
cmy ova-bads. fqIOl'Ilng and a1JocaIiop of Itep up IDIISt lie eompJetiId. 

7. With rupeet to those ezpwea and eIaim& for which 10 has lIlq1ICSIIId 
JIIimInJnIemcnt you Indir!!l!!d that you bald j)Ie8e/ItIld oureXblblt to Jo anc! am wailing for 
fiu1hcrlnfivmaCiO\llimal0. YouSIDa0iP3Ihm11S1!Jo·s~caRlFl •• umtand 
evaJnati", otbe&: iA1IIIS and will get back. You are aIIo wsidJJg to Jrearback from 10 011 
tbe c:ocktttil patI¥ and the NidIe. You are also Iryin& 10 <:Itegorize jIt1HIlOl'fem_ 
post-tllOlfan expeIIIIIIC. 

8. WiIh respect to the wines. thenI appears to lie agreement to split the C 
wines. s.e and tanm_ pgto getbaclt to you !he fintcoupleof days of the week 
teprdiJIg their intlm:It In any A or B willes. You are also wailing 10 hear from 10 CD the 
A wInca. 

9. Mr. H<Jpper'lI jewelry. you indicated Is now all with the apptaiBer and you 
will provide a copy of the appraisal as soon as you receive it. 

I$9lI15(OfI 
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CONFIDENTIAL 

Susan Noval:: 
May 23,2011 
Page3 

.. 

10. At an early meeting (apparently one at whicl1 Laura W88 not present),Jo 
provided a Iuuldwrlttllll list claiming cenain Items as her separate properly. You will 
~ate that list to Steve and Laura for their review and COIIIIIIeIIt. With Ihls 
infonnatiOll, Steve and Laura williry 10 cl4rlfy for you (i) thoae items 011 either Ihe 
baodwdllmlliat or !he apptalsaI wblch 10 claims to have been gifted to her. wIth which 
!heydiaape. and (Ii) to !he best oftlJdr ability. wllliet youlaJow of itllmJ of pmonaJ 
property that were not on !he appraisal. such as !he silver and spode that !hey have 
D1CIItioDed to you. 

11. With mpectto!he golf club&, you indicated that Reaves is !he most 
knowletlgeabJe pet't(lIl you are aware of reganlillg Ihls procell, and be saYl!he only 
amwe at Ihls poiDt B B-bq. However. you ~ goiJJg 10 at least checIc willi Cbrlstie's 
and Sotbebys and explore wbelbcr ID)'DIII'is aware of an Asian DIIIIbt fOl' the clubs. 
You clearlyUlldcrstood that 10" proposallhat!he Id4s take !he clubs at \heir appraised 
value in CIXChtnge for otbcr propeJ'ty that abe take was rejected. n.y have not lIgrecd to 
any of Jo" proposllls and will discusalbose i_ willi you once Ihese IllOnI bu1c 
adminisrrative isrues hawo been resolved. 

12. With mpcct to the A wiDes, you are trying to scIIlhosc, otbcr IbID !he 
ones reserved by beneticlaties. If you CIIIIIOt tell them for!he appraised value, Laura and 
Steve would fib to bo made aware oftbat $0 that !hey wculd bave !he opportunJ.ty to 
purdIase _ of !heBe. 

13. Withmpect to two pi«u of.real eatate, !he 00IIIlIl1IIIify property 
resldence and !he reparaIe property LuJJdn .real~, we dfscussed die possibility that 
you wou1d just deed tbese 0IIt VB , vis !he variou:I parties IlIIredIIg into some fIOIt of an 
88ft'C1DeJ1t with respect to !heBe properdea. Laura and Steve do RDljcipate trying to l88Cb 
an agecment willi Jo willi respect to these prope!tieI. At dIls point. they are !lot fibly to 
bo inImested in n:tIIining L1dtiD. aJlbousb, Steve and Laura indbted if it were sold they 
would bo lntenmed in fl!laining !he mhII:ad rlshfB. Io Tom'. opiuiou, wbeIbec or not !hat 
is feasible depeod81lJ1OD what!he IIighest and best use of!he poped), Is. If it Is 
~ RIIaIIioD of !he miDI.nl IiaJIts wou1d not JikI:ly bo feaslbJc. T.IIeIe are issues 
we will aced 10 discuss. 

14. Once aaain. we disconed expenAS willi respect 10 !he RSidence that Jo 
wss requesting bo paid by !he... I beIi6ve Tom iDdicated !bat inII:reat cany. tuaI. 
IJIIIiriteDaw:e and lIIpIIir are 10'11 reaponsibillIy, altbougb • different mIe applies for 
insut'ance. It ~ to bo!he _. that even if certain expen_ are caIegorized 
_ as improwmmts than maintenance or IqIIlir. !hat that ill libly at !he cost of!he lIfe 
tenant. Tom identlfled one area that he Ihinks them mey not be • bright clear Hne. That 
issue is how Mould thole expemea be allocated dwi.Dg the period of admioiSfntion. On 
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8111811 Novak 
May 23,2011 
Page 4 

• 
the one hand. the position could be taken that titlo vesta at the IDOII1IlIIt of dcaIh, subject 
10 adminl8U8lion. and lherefore expenses should be apportioned 'between the life tenant 
and remaiDdemtan from the moment of death fOtWa11i. Appan:atJ.y, MiIce Graham, 
a1Choughoo longer COIIIlSOl for ]0, hadp!CViouBly argued tbatdle appoI1iooment of 
ex~ W01lldnot_\II\Iil1he propertywu deeded out from the .... Tom. 
iadleated lIIa1 pedIaps a middIc glOIIIId was 10 Inlat everyI/IiDg 50150 during 
edminIatration up to a cettaiD dare, wch IS through Decembet of last year. We wID. 1ICCd 
10 COIIIiiIerIhiB. 

15. Laura expressed surpriae and concem!bat the BMW had been IOld at sucJI 
a slsnificaat disc:ouDtfrom die appraIsad vaID8 wIIhout the beqeljclaries being !nfurmed 
Wirh respect to the Ponche, )'011 apparencly Dve 8B off'ec at S6.OOO (appni&ed valu$ of 
$9.200) trom 10. YOIlIlllbd Laura andS1eve 10 let you kIIow In the next18w days ifdley 
are iDfctvsIecIln mating a higIIer bid tban Idl bid. 

We look tnrward to hMriIIg from 7'l'I11S )'OIl progn:lII8 wi1b IIJe:se iIans. 

IDPfIjt 
00: Mr. ScoUWeber 

Ms.r...maW_ 
Dr. Sieve Hopper 
Mr. Tom Cantrlll 

Vr:ry 1nJly yours. 

LATHROP &; GAGE JLP 

By: 
Lyle D. PiBhny 
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From: Carol Hatch [mailto:Chatch@gpm-law.com) 
Sent: Thursday, August 11, 2011 4:40 PM 
To: Novak, Susan H 
Cc:: Stephen HQPPer; IhClj!pV@lgmail.com; Pishny, Lyle; Gary Stolbach; {F1432966}.InteMOven@dms.GPMLAW.LAW 
Subject: Invoice - Max Hopper EState Administration [CT-INTERWOVEN.FID1432966] 

Susan Novak 
Senior Estate Officer 
J.P. Morgan 
2200 Ross Ave 5th Floor 
Dallas TX 75201 

Re: Max Hopper Estate Administration 

Dear Susan: 

Please find attached our statement for time spent in June and luly on the Max Hopper Estate Administration. 
Please pay one-half from each client's interest in the Estate. 

Best regards. 

Yours very truly, 

Gary Stolbach, P.C. 
Board Certified Specialist - - Estate Planning and Probate law 

Email sent on behalf of Gary Stolbach by: 

Ca/tJ(J{at&f, 
Legal Ass/slllnt to Gary Sta/bach & Yvonne M. Parks 
Glasl, Phillips & Murray, P.C. 
14801 Quorum Dn~e, Suite 500 
Dalles, Texa. 75254 
Direct Dial: 972-419·8328 

.972419·8329 

~~~~d to insure fhat we comply wHh U,S. Treasury Department Regulations... The Regulations now require that eltherwe (1) 
lnoludo the dl .. l8lm,r In most wrtflan Fedolllilox correoponde_ or (2) undertake IlgnlRcant duo oUigonco thot we hove not pelfonned (but 
can pelform on ",quest). ANY STATEMENTS CONTAINED HEREIN ARE NOT INTENDED OR WRITTEN BY THE WRITER TO BE USED, AND 
NOTHING CONTAINED HEREIN CAN BE USED BY YOU OR ANY OTHER PERSON, FOR THE PURPOSE OF (I) AVOIDING PENAlTIES THAT 
MAY BE IMPOSED UNDER FEDERAL TAX LAW, OR (2) PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PARTV ANY TAX
RELATED TRANSACTlOr,l OR MATTER AOORESSED HEREIN. 
CONFIOENTIAUTV NOTICE: Thl •• ..".ilond Bny attaChmenlll.ro for the exeluslvo and confidential uoe of tho Intended reclplent. If yO" are nol the 
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Intended recipient. please do not t'$sd, distribute, or take action In reffance upon thia meaaaga. /(you have received this In error, please notify IJI 
Immediately by return e-mail and promptly deJete this message and Ita ~chments tom your oomputer aystem. We do not waive client-attorney 01' work 
product privilege byfue tranamlS&fon ofthia message. 

This communication is for informational purposes only. It is not intended as an offer or solicitation for the 
purchase or sale of any financial instrument or as an official confirmation of any transaction. All market prices, 
data and other information are not warranted as to completeness or accuracy and are subject to change without 
notice. Any comments or statements made herein do not necessarily reflect those of JPMorgan Chase & Co., its 
subsidiaries and affiliates. This transmission may contain information that is privileged, confidential. legally 
privileged, and/or exempt from disclosure under applicable law. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying, distribution, or use of the information contained herein (including 
any reliance thereon) is STRIC1L Y PROHIBITIID. Although this transmission and any attachments are 
believed to be free of any virus or other defect that might affect any computer system into which it is received 
and opened, it is the responsibility of the recipient to ensure that it is virus free and no responsibility is accepted 
by JPMorgan Chase & Co., its subsidiaries and affiliates, as applicable, for any loss or damage arising in any 
way from its use. If you received this transmission in error, please immediately contact the sender and destroy 
the material in its entirety, whether in electronic or bard copy fOl1llat. Thank you, Please refer to 
http://www.jpmorgan.comipagesidisclosures for disclosures relating to European legal entities. 
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August I, 2011 

Dr. Stephen Hopper 
501 NW 41st Street 
Oklahoma City, OK 73118 

Lama S. Wassmer 
8005 Roe Avenue 
Prairie Village, KS 66208 

GLAST, PHILLIPS & MURRAY 
A PJlOI~fiSSI()NAf. CORPORATtoN' 

14801 QUOI\UM ORNe. SUITE 500 
o.u... •. Tw-s 752li4-1449 

FlN#7!i-2436850 

Invoice#: 335388 
Billing Period: June 23, 201ltbroughJuly 31, 2011 

RE: Max Hopper Estate Administration 
Our File No.: 080013.20 

FOR PROFESSIONAL SERVICES RENDERED 

BILLING SUMMARY: 

TOTAL PROFESSrONAL SERVICES 

TOTALOOSTS 

TOTAL CHARGES FOR THIS INVOICE 

TOTAL AMOUNT DUE 

PLEASE NOTE NEW ADDRESS 

PHoNe: (972) 419-8300 
FAX: (972) 419-8328 

E-M.", 8CC11ec@gpm-,a ... coni· 

$121,683.25 

$162.63 . 

$121.845.88 

$121,845.88 

Please make all ebecks payable to GLAST. PHILLIPS & MURRAY, P.C. 

THIS STATEMENT REFLECTS PAYMENTS RECEIVED THROUGH AUGUST 2, lOll. 
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From: Carol Hatch [mailto:chatch@gpm-law.com] 
Sent: Friday, September 23, 2011 9:30 AM 
To: Novak, Susan H 
tel Stephen Hopper; Laura Wassmer; PlShny, Lyle; {F1432966}.lnterwoven@dms.GPMLAW.LAW 
SUbject: Invoice - Max Hopper Estate Administration [Cr-INTERWOVEN.FID1432966] 

Susan Novak 
Senior Estate Officer 
J.P. Morgan 
2200 Ross Ave 5th Floor 
Dallas TX 75201 

Re: Max Hopper Estate Administration 

Dear Susan: 

Please find attached our statement for time spent in August on the Max Hopper Estate, which Steve Hopper 
and Laura Wassmer have approved for payment. Please pay one-half from each beneflciary's interest In the Estate. 

Best regards. 

Yours very truly, 

Gary Stolhach, P.C. 
Board Certified Specialist - - Estate Planning and Probate Law 

fmail sent on behalf of Gary Sto/boch by: 

CaroC1fatcfi 
Legal Assi.l.nllo Gary Stolbach & Yvonne M. Parf<s 
Glast, Phillips & Murray. P.C. 
14801 Quorum Drive, Suite 500 
Dallas, Texa. 75254 
Direct Dial: 972·419-8328 
Fax: 972-419-8329 

~~I~~~~ ~~.::,~to~:iM:.ure that we oomply with U.S. Treasury Department Regulations. The Regulations now require that either we (1) 
th.folk,w/r.a Federal tax correspondence or (2) undertake .slgnltlcant due dQlgence that We have not performed (but 

~
~~~~f~~~~~~ CONTAINED HEREIN ARE NOT INTENDED OR WRITTEN BY THE WRITER TO Be USED. AND OR ANY OTHER PERSON, FOR THE PURPOSE OF (1) AVOIDING PENALTIES THAT 

'~~~~~;~~~!~~P~R~O~~M:;OTING, MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY TAX-

"ti are for the tlIxcfusive and confidential use of the Intended redpiant. If you are not the 
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• Intendad rec;lpI8n~ please do not read, dlatrlbute, ot take salon In rellance upon this m8lsage. Jfyou have received thIs In error, please n()tll'y US 
immediately by rettJrn e-mail and promptly delete this me-Slape Bnd its- attachments from your computer $ystem. We do not waive cllent"attorney or work 
product privilege by the tr'ansmlHlon ofthl8 message, 

This communication is for infomlational purposes only. It is not intended as an offer or solicitation for the 
purchase or sale of any financial instrument or as an official confinnation of any transaction. All market prices, 
data and other information are not warranted as to completeness or accuracy and are subject to change without 
notice. Any comments or statements made herein do not necessarily reflect those of JPMorgan Chase & Co., its 
subsidiaries and affiliates. This tranSmission may contain information that is privileged, confidential, legally 
privileged, andlor exempt from disclosure under applicable law. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying, distribution, or use of the information contained herein (including 
any reliance thereon) is S1RICTL Y PROHIBITED. Although this transmission and any attachments are 
believed to be free of any virus or other defect that might affect any computer system into which it is received 
and opened, it is the responsibility of the recipient to ensure that it is virus free and no responsibility is accepted 
by JPMorgan Chase & Co., its subsidiaries and affiliates, as applicable, for any loss or damage arising in any 
way from its use. If you received this transmission in error, please innnediateIy contact the sender and destroy 
the material in its entirety, whether in electronic or hard copy format. Thank you. Please refer to 
http:/twwwJpmorgan.com/pages/disclosures for disclosures relating to European legal entities. 
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September I, 2011 

Dr. Stephen Hopper 
501 NW 41 st Street 
Oklahoma City, OK 73118 

Laura S. Wassmer 
8005 Roe Avenue 
Prairie Village. KS 66208 

GLAST, PHIUlPS & MURRAY 
A PROFSSiJONM.CORPORAnON 

14801 QIJOIWM DRM!; Sum! SIlO 
DALLAS, TEXAS 7!i254-1449 

FlN# r5-243li850 

Invoice#: 336581 
Billing Period: August 1-August 31. 2011 

RE: Max Hopper Estate Administration 
Our File No.: 080013.20 

FOR PROFESSIONAL SERVICES RENDERED 

BILLING SUMMARY: 

TOTAL PROFESSIONAL SERVICES 

TOTAL COSTS 

TOTAL CHARGES FOR THIS INVOICE 

PLEASE NOTE NEW ADDRESS 

PHON!!! (972) 419-6300 
> FAX: (972)41&-8329 

E-MAIL: a~m-law,c:om 

$53,303.75 

$210.38 

'53,514.13 

Please make aU ebeelrs payable io GLAST, PBU.l.IPS" MlJRRA Y. P.C. 

THIS STATEMENT REFLECTS J>AYMENTS RECEIVED TIIROUGH SEPTEMBER Z, 20U. 
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From: Carol Hatch [mallto:chatch@gpm..Jaw.comj 
Sent: Monday, October 17, 201110:24 AM 
To: Novak, Susan H 
Ct;: Stephen Hopper; laura Wassmer; Pishny, Lyle; Gary StoIbach; {Fl432966}.Interwoven@dms.GPMLAW.LAW 
SUbject: fW: Invoice for 5ept 2011 - Max Hopper Estalll Administration [CT-INTERWOVEN.FID1432966] 

Dear Susan: 

To clarify that the attached invoice for time spent In September has been approved for payment bV Steve Hopper and 
Laura Wassmer, I am resendlng this email including them on the distribution list. 

Sincerely, 

Carof7C1ltdi 
Legal Assistant to Gary Sto/bach and Yvonne Parks 

GLAST, PHILLIPS & MURRAY, p.e. 
14801 Quorum Drive, Suite 50D 
Dallas, Texas 75254 
Direct Dial: 9n-419-8328 
Fax: 972·419-8329 
E-mail: chalcl!tllspm-Iaw.com 

From: Carol Hatch [mailto;chatch@gpm-/aw.com] 
Sent: Monday, October 17, 2011 9:53 AM 
To: Novak, Susan H 
Ct;: {F1432966}.Inrerwoven@dms.GPMLAW.LAW 
Subject: Invoice for Sept. 2011 - Max Hopper Estate Administration (CT-INTERWOVEN.FID1432966] 

Susan Novak 
Senior Estate Officer 
J.P. Morgan 
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2200 Ross Ave 5th Floor 
Dallas TX 75201 

Re: Max Hopper Estate Administration 

Dear Susan: 

Please find attached our statement for time spent in September on the Max Hopper Estate, which Steve 
Hopper and Laura Wassmer have approved for payment. Please pay one-halffrom each benefidary's interest in the 
Estate, 

Best regards, 

Yours very truly, 

Gary Stolbach, P,C, 
Board Certified Specialist· - Estate Planning and Probate law 

Email sent on behalf of Gary Stolboch by: 

C_f1fatcft 
Legal Assistant to Gary stolbach & Yvonne M. Park. 
Glast, Phillips & Murray, p,e. 
14801 Quorum Drive, SUite 500 
Dallas, Texas 75254 
Direct Dial; 972-419-8328 
Fax: 972-419-8329 

10 In!iUra thot we comply With U.S. Treasury Departmenl Regulalion •. The Regulations now require th8t eHhorwe (I) 
1110 161101.-!ng dI""lalmor In mo.t wrl1len Foderallax corl8l1flondenoe or (2) undertake slgnllloant due dliGenoo lhol we hoVe not porfonned (but 

STATEMENTS CONTAINED HEREIN ARE NOT INTENDED OR WRlnEN BY THE WRITER TO BE USED, AND 
N'O,l-iiNG'CON1rAiNl iEOHEREIN CAN BE USEe 8Y YOU Of! ANY OTHER PERSON, FOR THE PURPOSE OF (1) AVOIDING PENAL nES THAT 
MAY BE IMPOSED UNDER FEDERAL TAX LAW, OR (2) PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY TAX
RELATED TRANSACTION OR MATTER ADDRESSED HEREIN. 
CONFIDENTIALITY NOTICE: ThIs e-mail and any aUachments are for the exdusive BOO confidential uae of the Intended re<:iplent, If you are not the 
Intended recipient, please do not read, distribute, ortske actIon In rf!:nance upon this mese8ge. If you have received thi8: j",error. please noftfy us 
Immod~tely by filum e-maU and promptly delete Ihla In...age and Ita sltachlnent. ftom your computer syobIm. we do not wolve oIent-<tltomey or work 
product priYiJege by the transmlsel:on of thla message. 

This communication is for informational purposes only. It is not intended as an offer or solicitation for the 
purchase or sale of any financial instrument or as an official confirmation of any transaction. AU market prices, 
data and other information are not warranted as to completeness or accuracy and are subject to change without 
notice. Any comments or statements made herein do not necessarily reflect those of JPMorgan Chase & Co., its 
subsidiaries and affiliates. This transmission may contain information that is privileged, confidential, legally 
privileged, and/or exempt from disclosure under applicable law. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying, distribution, or use ofthe information contained herein (including 
any reliance thereon) is STRlCTL Y PROHIBITED. Although this transmission and any attachments are 
believed to be free of any virus or other defect that might affect any computer system into which it is received 
and opened, it is the responsibility of the recipient to ensure that it is virus free and no responsibility is accepted 
by JPMorgan Chase & Co., its subsidiaries and affiliates, as applicable, for any loss or damage arising in any 
way from its use. If you received this transmission in error, please immediately contact the sender and destroy 
the material in its entirety, whether in electronic or hard copy fonnat. Thank you. Please refer to 
http://www.jpmorgan.com/pages/disciosures for disclosures relating to European legal entities. 
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October 1. 2011 

Dr. Stephen Hopper 
SOINW 41st Street 
Oklahoma City, OK 73118 

Laura S. Wassmer 
8005 Roe Avenue 
Prairie Village, KS 66208 

GLAST, PHILUPS & MURRAY 
A PRDF£SilONI>LCORPOR:A110N 

14801 Qu(iAUM DRM!. SuITE iiOo 
D~UA$, TEXoIS 75254-1449 

FlN.75·243585O 

Invoice#: 337614 
Billing. Period: September 1- September 30. 201 ) 

RE; Max Hopper Estate Administration 
Our File No.: 080013.20 

FOR PROFESSIONAL SERVICES RENDERED 

BILLING SUMMARY: 

TOTAL PROFESSIONAL SERVICES 

TOTAL COSTS 

TOTAL ClJARGES FOR mIS INVOICE 

PLEASE NOTE NEW ADDRESS 

PIiOH!;(972}419-S300 
FAX: (972)419-8329 

E-MA"" .""InIC@gprn-Iaw,ccm 

Slll,OI9.S0 

$271.91 

5111,291.41 

Plea.e make all "becks payable to GLAST. PBlJ.I.JPS & MVRRA Y, p.e. 

THIS STATEMENT REFLECTS PAYMENTS RECEIVED TBROUGH OCTOBER J, 2011. 
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Unyard, Grayson L. 

From: 

Sent: 

To: 

Subject:· 

Novak, Susan H [susan.h.novak@)pmchase.com] 

Monday, November 21, 2011 2:03 PM 

Etier, Henry C;Cantrili, rom; Eichman, John; Bessette, Wendy W; Kravik, Susan 

FW: Max Hopper Estate Administration [CT-INTERWOVEN.FID1432966] 

Attachments: 111101 Short Form lov - Hopper Est Admin.PDF 

Sorry .•• here is the attachment. 

Susan Novak I Sr. Estate Officer I Private Wealth Management I Estate Settlement Unit - Dallas I 

J.P. Morgan I 2200 Ross Ave., 5th Floor, Dalias, TX 75201 IT: (214) 965-3465 I F: (214) 965-2235 I 
Susan.H.NoyaK@1pmcbase com 

From: Carol Hatch [mailto:chatch@gpm-law.com] 
sent: Monday, November 21, 201110:22 AM 
To: Novak, Susan H 
ee: Stephen Hopper; Laura Wassmer; Pishny, Lyle; {F1432966}.Interwoven@dms.GPMLAW.LAW 
Subject: Max Hopper Estate Administration [CHNTERWOVEN.FID1432966] 

Susan Novak 
Senior Estate Officer 
J.P. Morgan 
2200 Ross Ave 5th Floor 
Dallas TX 75201 

Re: Max Hopper Estate Administration 

Dear Susan: 

Page 10f2 

Please find attached our statement for time spent in October on the Max Hopper Estate, which Steve 
Hopper and laura Wassmer have approved for payment. Please pay one-half from each beneficiary's interest in 
the Estate. 

Best regards. 

Yours very truly, 

Ga(y Stolbach, P .C. 
Board Certified Specialist - - Estate Planning and Probate law 

Email sent on behalf of Gary Sto/bach by: 

Caro(!Jfatdi 
Legal Assistant to Gary Stotbach & Yvonne M, ParkS 
Glast, Phillips & Murray, P.C. 
14801 Quorum Drive, Suite 500 
Dalias, Texas 75254 
Direct Dial: 972-419-8328 
Fax: 972-419-8329 
E-mail: chalch@gom-taw.com 
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• Page 2 of2 

The following disclaimer 10 Included lo Insure iIlat we comply with U.S. Treasury Department Regulations. The Regulations now require that 
eilher we (1) incl"doille following dl.claimer In most written Federal la. corr8lOpon<!ence or (2) undertake slgnlflcent due diligence iIlat w. 
have no! parform.d (but can pertorm on request). ANY STATEMENTS CONTAINED HEREIN ARE NOT INTENDED OR WRITTEN BY THE 
WRITER TO BE USED, AND NOTHING CONTAINEO HEREIN CAN BE USED BY YOU OR ANY OTHER PERSON, FOR THE PURPOSE 
OF (1) AVOIDING PENALTIES THAT MAY BE IMPOSED UNDER FEDERAL TAX LAW, OR (2) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY TAX-RELATED TRANSACTION OR MAneR ADDRESSED HEREIN. 
CONFIDENTIALITY NOTICE: This e-mail and any attachments ar. for iIle .xclu.ive and confidential us. of iIlelntend.d recipient If you are 
not the intended recipient, pl •••• do not .. ad, distribute, or take action in reliance upon this massage. If you have recaived this In' error, 
pl.a.e nolify us immediately by return e-mail and promptly delatathls message and Its attachments from your computer system. We do not 
waive client~attorney or work product privilege by the transmission of this message. 

This connnunication is for informational purposes only. It is not intended as an offer or solicitation for 
the purchase or sale of any financial instrument or as an official confumation of any transaction, All 
market prices, data and other information are not warranted as to completeness or accuracy and are 
subject to change without notice. Any comments or statements made herein do not necessarily reflect 
those of JPMorgan Chase & Co., its subsidiaries and affiliates. This transmission may contain 
information that is privileged, confidential, legally privileged, andlor exempt from disclosure under 
applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, 
copying, distribution, or use of the information contained herein (including any reliance thereon) is 
STRICTLY PROHIBITED, Although this transmission and any attachments are believed to be free of 
any virus or other defect that might affect any computer system into which it is received and opened, it 
is the responsibility of the recipient to ensure that it is virus free and no responsibility is accepted by 
JPMorgan Chase & Co., its subsidiaries and affiliates, as applicable, for any loss or damage arising in 
any way from its use. If you received this transmission in error, please immediately contact the sender 
and destroy the material in its entirety, whether in electronic or hard copy format. Thank you. Please 
refer to http://www.jpmorgan.comipagesldisclosures for disclosures relating to European legal entities. 
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November 1,2011 

Dr. Stephen Hopper 
501 NW 41st Street 
Oklahoma City. OK 73118 

Laura S. Wassmer 
8005 Roe Avenue 
Prairie Village, KS 66208 

GLAST, PRIWPS & MURRAY 
A PR.OI'HBalONAI. CORPORATION 

14801 QUORUM ORIVE. sum; 500 
0 ....... 8, TeXA875264-1449 

PlH#15-2435850 

lnvoice#: 338894 
Billing Period: October 1· October 31, 2011 

RE: Max Hopper Estate Administration 
Our File No.: 080013.20 

FOR PROFESSIONAL SERVICES RENDERED 

BILLING SUMMARY: 

TOTAL PROFESSIONAL SERVICES 

TOTAL COSTS 

TOTAL CHARGES FOR THIS INVOICE 

PLEASE NOTE NEW ADDRESS 

PHolE: (912)419-8300 
FIIX: (972)419-8328 

E-MAII.:acctreC@gpm·law.com 

$105,305.25 

$406.46 

SI05,711.71 

Please make all cheekll payable to GLAST, PBn.LlPS & MVRRA Y, P.C. 

THIS STATEMENT REFLECTS PAYMENTS RECEIVED THROUGH NQVEMBER 2,2011. 
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From: 
Seat: 
To: 

Ce; 

Subject: 

Gary Stolbach <stoIbach@gpm-law.com> 
Monday, July 18, 2011 9:24 AM 
Cantril!, Tom <tt:antriJl@huntoll.com>; mgrabam@thegrahamlawfilJll.com; 
jjelllli.ns&@crharenninss.com; lpisbnY@lalhropgage.com 
8U88D.h.lIOVak@jpmchasc.com; Biehman, John <jeichrnm@hunton.com>; 
jBlKll@er.hardjenninss.com; Melinda SIm. <mJims@gpm.Jaw.com>; 
{p143296S).lDterwoven@dma.OPMLAW.LAW 
1lB: Bstate of MIx D. Hopper - rlngiblePemmal Property lmIes and Real &tate 
CooveyllDCeS [CT-INTI3llWOVEN.FID1432965J 

Tom: DO HOT PROCE£l) with the RDbiedo conveyance, until we have had the opportunity to revfew this. w. can lIIteJv 
set that done thls week, or at least tell you, this week, If we have Issues IbIt niqIIlrethe llank's conslderatlon. 

rm not famlflarwlth the LuIkIn property matters. I wllCOIISUItwith L:yIeand SW4 Hopper on these. and we will cat 
back with you •• _ rm SIP. Tom, I do not IJlPI'8CIate the toileyou're usItw with the I!It:IWs beneficiaries and their 
adviser$; It Is Inappropriate and surprfsI .... Vau wII'"pe us" until Wed. am., 10 mala! tills decision? 1 have been 
disappointed with tile Ban/($ PlllfoIllt.lIIW of Its duties. but 1 have not tl\auahtto issue 48 hour dIIIKIII_ Tbere"s a lot 
to deal with here. We'll SIIIVon top of our responsibilities. but we expect to be treaced fairly and tespectfulv. 

GS 

GaIY SIIIIbach. P.C. 
GLAST, PHWPS & MURRAY, P.C. 
Direct DIet (872) 41W812 
E-Mail: lIo!1!1c!1pq!lID:!IW.Il!!m 

From: CentriII, Tom [mallto:tranllllOhumon.(X)IIl] 
Sent: Monday • .JuIy 18, 2011 8& AM 
To: mgra~(X)IIl; jJeIInlngsOerbardjennlngs.com; Gary SCiobIchj IpishRyOIalhlopglge.com 
ca susan.h.lIOIIakOJpm;:iJue com; BdllIIIII, )Jhn; ~fng$.Q)m 
SuI!jed: R!!: EsIiIte of MIX D. fiGIlper - Tangl1Ie I'etsonal P'qHii\¥ J&sues and Real E'staIe ~ 

CoI.Ilsel 

1MIII file 1bry of arnaIB 011 FI1day J wanted to be _1_ proceecI/ng on tile COIIIICI paIII today. 

The AdI'nIIIlIIretc ha$1Iated tile golf dub$ and wine would be dIstItbuI8d In equal undMdad InIeIIIIIS If not COllAly 
agraement_188IIbed by 7115. Jlmwrola "OIIIhtt~OfIhtt 1S111{ewn1lefoiw I_ ..... eme .. but I haddI 
_ Jim's wilen leellt mine) saykIg tllere were laID but InsuIIIcIeIIt 1X1IIJR!N,IInd be MIlled U4I to pnx:eed. 'l1I8I8 __ 
suIJsequent email tvnJ Jim WIIICh IIppe8III to eIIIIInd ilia! dfNldllte unllllOIfIIy • .rust IIOIhtt AdInInIIItnIfor _ be _ we 
a-)'OUI' padlon. we wllnot take atepsto .... an R ilIoil.1III1I of undivided 1 __ elherlllewlne orlbellOlf 
clubs untl COUfllllll for eIIher side J1IqiI8S\S ilia! we do so. But If we gel SIICh a reqIIII8t we will ataiIlhe /lIIlCIISS of II1IIk/ng 
8IIIignIneIIIS in III1dMd8d InIeRIsIs _lithe 0IIHIr side objecIs. 

We bave IlIe LUIIdn JIIopeIIy and lis COIIIenIs. WIt bad not _red a fomIal oonIenIs apjOt filii becauae we cIIcI lID! 
beIIfMIlhfI cost In doInG 110 was jUaIIIIed. WIt ha1IIIrecehllld IlIIIICISm b not doJnQ 110. consequentlY. I WIll Uk susan to 
secure an appraISer IIIr11nO on Wednesday of this week to have such a oontenIB appralsa' prepa!1ld. We will gIVe you 
unto Wednesday morning to request us not to do 110. We oannot oonvaylltlt Lufldn property unII we solva Ibe oontenls 
Issue. beCSU88 wa must haw __ to the property 10 COnduct the appraisal. OUr suggeatlon Is that we convey the 
Lufldn property to the 0IIIIcft8n subJecllo Mrs. Hoppen! HrII estate In OII8l1tinl, IIIICI that we convay lis conIenllone tIIIrd 10 
Mrs. Hopper and two II1In1s to the Children (UndI\IIded Interests), and !flit. Is acoepIabIe, and boIh Mrs.. Hopper and the 
children WiNe the need for the AdmIniIIInI1Ilr to HCUAlIl oontetJI$ appndaal. we can proceed more rapidly wttnllle 
conveyance. 
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We _go/nglO praoeedwllh tile conveyance of Robledo, bulonly afteroontac:llnQthe IIJIIItU8IIH and gelling 8 DDnsent 
under the due on .. c:/aUIe. Thl$ls IIII1C11w project. II1II we wli halt the process only If requested by DDunMI rot both 
pertillS. 

TomCantd\t 

Thomas C8nlri8 
Hunton & 1M'" UP 
Sulle3700 
144S"-Awnue 
OIIllas, T8lf8s 15202 
214-4118 a811 ~ 
21 .... 7<40-7112 fax 
tcllnIrIIfGlI1unton.com 

CONFIDENTIAl. 11'.004700 
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From: 
Seat: 
To: 
ee: 

SabJeet: 

Tom 

CantrilI, Tom <tcaotrill@bwltoD.com> 
Monday, July 11.2011 I:SO PM 
Gary Stolbach <stolbach@gpm·Iaw.com> 
Lyle D. Pislmy (IpilIImy@Ia1bropg&ge.com); Eichman, lohn 
<IO=HUNTQNfOUooUSICN-REClPIENTSlCN-10932>; Susan H. Novak 
(susan.h.novak@Ipmchase.com) 
RB: &tate of Max D. Hopper - Tangiblo PeraoIl8l Property JIIUeS 8IId Real Bst4to 
Conveyances [CT-IN'lllRWQVBN.FID143296S1 

_ ..... _ .. _____ . __ .:.-___ .......... _ ....... ..-_____ ....... ~ .• __ .• ~ ........... ~. __ .... _ .. ___ . __ ._w ______ .. _ ...... __________ ._ ..•.. 

Tom, what conveyance of the Robledo property ate you PropoRns, eXlldty1 

GS 

Gary StoIbacb. p.e. 
GlAST. PHIlLIPS & MURRAY. P.C. 
Dteat ot.!: (972) 419-8312 . 
&MaiI:~ 

CcIIlII$8I 

With the tluny of tIIIIIIIIa on FIkIay I WMIed to be _I was proceedhg on IIIe eonect path tocIey. 

The Admlnl8lrator has ... 18d lIIe golf clube and wine would be dlalrlbullld In equal undMded IntaI88l8lf not conlraly 
agrwment_reached by 7/f5. Jlmwro6tueon theat!emoon ofllle 16th (even befont I Hntmy email, bull hadn't 
Men Jlm't wlatl MIlt mine) -mil there _bilks IlUIll1IUIIIdent prograM. end he wllllllld us ID proceed. TheIe was a 
eubt8qUel1t emaH from Jim which appe&l1l to IIXI8nd that deadline until tocIey. Just 110 Ihe AdminIlltrillDr G8I1 be 111111 we 
knW your poalliOn. we will not taka e18p8 to make an alllgnmant of undivided InllIl88t8 far alllterlhe wine or the golf 
duba until counsel far eI!her aida ~UH" that we do 10. But If we get eueh a request WI \Ni1l.1ar! the procea of making 
auignmants In undivided Inleml. even lIllie a\tIer alde objeClB. 
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We have the l.uftdn property and it. 00I1Ient.. We had not IeCUrecI a formal conlen1a appnIl88I becaII8e we did not 
beI/8ve II!e coat In dOIng $0 was)lalJ/llld. We have .-MId crIIIcIIm fOr not doing $0. ConIeq~, I wtlI.8k Suaan 10 
secure an appraller I1IIrIIng on WadneldeV of thl. _k 10 have tudl. con1lanls I1PPf11II8I prapnd. We wli give you 
until Wednesday momlrG to requelt us not to do 10. We Clllnot fiOfM!IIlI!e Luldn property until we IOIYe the COI\Ients 
iseus. because we mu8I have access to the P/OIIIIIIy to conduct the IIPJ)I8Iaat OUr suggasIIon Is thet we convey the 
Lulldn plOJlllllY to II!e chlldlM subject to MIl. Hoppers life eslate ill one thiA:!, end thet we convey IlII contents one third to 
Mrs. Hopper end two IhlnIs 10 the oIIIIdren (undMded 1n18nl8ls), end If thet Is acceplabl&, and both MI8. Hopper and the 
dlidren waive the need forthe Adminlslr8tor to IeCUI'e 8 con1IInts apprslsal, we CIII proceed more rapidly with II!e 
oonveyance. 

We are GOirG 10 proceed with the conveyano& of Robledo, but only after conlllCllng thelllO/lgllflG8 and gatllllg a consent 
under the due on tale dauw. ThIIIs an eotiva project, and we wtlI h8lt1he fIlOOI!II only If reqU8l1ed by counsel for both 
paI1Ie8. 

Tom cad 
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From: 
Stut: 
To: 
Cel 

SabJeetl 

.. 
Gary Stolbech <atoIbach@spm-taw.com> 
Tuesday. July 19.20118:02 AM 
Cantrill. Tom <tCU\lrill@bunton.com> 
IUS8ll.h.lIOVIIk@jpmcbase.OOIII.Bicblllllll,JolIII <jeicbman@!n;!IItOll.com>; 
IpisIIDy@IatIrropgage.CXlDI; Melinda Sims <msiInII@p-law,com>; 
{F1434681}.Inttzwoven@4ms.GPMLAW:LAW 
RB: Hopper Bmte.! COII'IIl)'8lIce ofHornestead [CT -IN'IBRWOVEN.FlDl434681] 

Tom, we'I contfnue our work on this and be back wIIh you, this week I hope, to ell_It. PI_let uslcnow in advance 
If anything happens to acceIe1ate the timetable for dIstribution of the homestead to the tIuee beneflclarfes. Thank you. 

GS 

1'nIm: caDb1II, 1tlm (rnallIo:lI:aIlblllOhunIDn.mm) 
sent: TUIISdIIy, July 19, 2011 7:59 AM 
To: Gary Sb:iIbadI 
Q:: SU5IIn.h~; jeIcIInIIIIOhUnIDn..(IQIII 
SUII:Ied:s RE: Hopper F:!IJItIII ~ ofHcrn aslead [CT-lN11:RWO\IEN.fJI)1434681] 

YOU will h_to flqlIa/n why It Is 1qHuper. lMt It8V8 hlIIc/ IIi5 ~ use lISHt ~muc:b longer lllan I1OI'Il1III. I will be 
confacllng ilia morto. oompeny ~ lis DOII8IIIIt, and thai wIIl1IIc8 soma time, so hopeftIIIy we can I'\II!IOIve this on your 
and befoI& I getlham IlnN uP. Sut.r I do haar /rom them, and In Iha a/lSellCll Of. Joint ntqU8llt 10 defay. we WIll be 
CIII1WYInII U/1IelI$ you haw glWn me authollly as lit WIlY this Is Impnlper. 

Tom ._ .... ______ ..... _. ______ .. __ ..... _______ . ____ ____ ...... _H ___ ..... __ _ 
.... : Gilly Sltllbatb {1IIIlII!o:~.comJ 
saam TuesdiIy, July 19, 2011 7:36 AM 
TO! 0II1trII!, Tem 
Q:: /pI5hnyO:lalbropgage..(IQIII; HelIIIda SIms; {F1434681}.~GPMIAW.LAW 
~ Hopper EsIiII»I C'Dn\<eyIIIa of/111m I d 1tT-~.fJI)143of681J 
Importa_ HIgh 

Tom. we have not completed our analysis of this lAue, but our InIdaI thlnldnc Is tIIat the dISU1buIIon of the homatead 
to Jo, Steve and J.atn. peryour rec:ent email, "not proper. ft!t9II"!ll!!qrp '1- tl!r1Ja .... r : ."flMfpp 
_ ...... _to..",.". .. ""f"2"..... We hope to havetllatdone tlllsftel<. 

Sleile and !.aura. as you would axpect, cIonotw.ttoMelvunUlldMded iIJIeNst loWs home as pattofthelr 
Intoll'laIlCe. ThefactdlatJo hasdllfmed 01' Intend, to dafm • honIHtaad r(pItfnthe pn:Jpe1ty makas that all'llt 
profoundly 1m vaIuIbIe toSteve and I.aUIa. Has the admInIstrator COIlSIdered a dMsIon of the Estate by wllk:hJo would 
receive fuJI ownership of the homestead. ~d Steve and Laura would receive other assets, of equal value? . 

GS 

Gary SIoIbacb. P.C. 
Soard Certified Speclallst-Estate PlannlJlJ 
and Probate Law 
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Glast. p~" MIIIIlIY, P.C. 
1<1801 Quorum OM. Sule 500 
calas, T_ 15254 
onct Dial: JI12..41~12 
Fax: 912-4111-8329 
E·mal: !!II!!!!!!!I!4!m 

The follOwIng dlstlalllMlr Is ~ed to Insure that we ~ WillI U.S. Tre8SUIY Oepaltment Regulations. TIle 
Regulations now raqurre fIIat elherwe (1) lncIudelhe tbllDwlng dlsclalmllr In mostwrillen FedellllaxClOl\'ellplllllor 
(2) unclerlake sIgnlllaant due dUlgan08 that we ha1/e not perfgrmed (but oan paltorm on 1IIq1lllll).ANY STATEMENTs 
CONTAINED HEREIN ARE NOT INTEl/OED OR V*l1TTEN BY tHE WFIITER TO BE USEO, AND NOTHING 
CONTAllEO HERElN CAN Be USED BYVOU OR AtNOTHER PERSON, FOR tHE PUR=~AVOIOING 
PENALTIES THAT MAY BE IMPOSED UNDER FEDERAl.. TAX LAW. or (2) PROMOTING, OR 
RECOMMENDING TOANOlHER PARTY Nt( TAX-RELATeD TRANSACTION OR: MATtER ADDRESSED HEREIN. 
et:lNFIOENTIALITY NOTICE: This tMIIIR and any alllICIIments 818 tbrllle elIClusIw and conIIrfentialuse oflile fnIIInded 
AICIpIent.lfyou 1118 notllle fnteIIded redpIent. plaIse do noIreed, dIIIIi1bu18. orlllb aaIIon In Illlen08 upon IhIs maaaage. 
It,au haverucelwd this In _. please naIIIy uslnlmadlately I'Y fIIIUm _A II1II proII1IIIIy delete this I1III888gIr and .. 
IdIIIdlman/s fiom your compuI8rey&\lNn. We do notwalYe cIiflnI-atIomey orWOltt pnWlt prMIage I'Y the fnInsmIssIOII of 
tIllI fIIIIII8IIgII. 
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GLAST, PRIWPS tJ MURRAY 

aAAY 81tII.1IACN, P.C. -_._"'"'""'" .nd PfObtlt Law 
T ..... M ofL4ll'1I L =Ialutlon 

(Il'2I4t1.HU --•. --
A~~"''I1OIf 
.A.TroI:NIrrIAND eom..,.. 

14801 QuoRuII ORiVE 
&im!BIIO 

1loUAIl, _'IIIIIlW 
(lI7:2) 419-83111 

TII.I!QOPEJ!(872)41H3:l8 

TO: SusIUI K Novak, JP Moqpn Chase BaDk. N.A. 
1Ddependent Admiaistntor 

FROM: 

DATE: 

RE: 

Thomas R CInlriII 

LylePilbny 

Gary Stolbaeh and YVOIIIIC M. Parb 

My 25, 2011 

Ba1ate of Max D. Hopper. Dec'dJ In\tependeIIt Mministtatar' s DecUiOil to 
DiBiributc to AU BenefiGlanos, Pro-R.aIB, Undivided 1nta0lltll in tho HoppecT 

Homestead. 

FACTS; Max; D. Hopper ("DeoedeIIt") died illtelllsle. JUIVived by his wife, Jo N. Hopper 
<:'10") IIIId his SOlI anddangbtertbm his prior IIIIII1iIse (coIh1c1ively, the "Children") .. his Il0l0 
Itehl. Most oflhe marital esIaleia CO!!IJI1lmitypoopeilj ("'CP"). UnderT_;nt.o&facy law, lois 
l:IIfiIIed to _halfof1fJc CP estato, IIIId 1fJcChilchm lI'e lIIfitIed to OJIOohaIfoftheCP esIIIe. OlIo 
offlteCP_ialhepersonelRSideaceofDenedentIllldJo(1fJc"RNidem:e").loicl=datoclalm 
her T_ honiestcad rigbls in 1fJc RNideace. 

JP Morgan Cbaae Bank, N.A. (1fJc "BanIc"). the Independent AdmiIliSltator ("IA ") of tho 
Estate of MIlK D. Hopper, Deceased (the "Blltate"), hss determined that it will distribUte undivided 
interests in the R.e8ideIlce, __ bali to 10, ono-quatlet to each of the Chilchm. The Bank 
understands that the Children's agregatII ono-halfinterest in the Residence will be burdeI1ed by 
la's Texas homestead right to use the Resideace chrill8 her lifetime. Thatwill invol'Ye an onsoin& 
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compliCllted processofappodioniDsC06tibetweeft lifetmwuandtemainderbeneticilllies. Fwther, 
10'8 homestead claim win deny die Children a p&rIition of die Rceidenoe and, ejfec:lively. any 
benefitfranOWDingpartoftheRelidencll.durill8fhebm-of1o'sHfdime. UndemandabIy,the 
Cluldnm do not waut the Relicleooe to be dialributed in this _. Rather, die Children prefer 

a partition oftheBstato tbatfblly 1ll0cat08 theReaid_lOlo and 0Ihar assets ofequal value to the 
Children.. The BItAI1e has IUffident other COIIJIDUIIiIy propIIIty __ 10 implement such a DOn-prO 

rata divWon. The Children" IIItonIeyI have OO!!!!I!·lIIicatcd thi. to the JA', eounaeI. n. lA', 
COUIIICI i. _ of the IA having any fiduciary dut.y to OOIJIider a11em1liws, much leu 10 male 
adistnlnltionoftbeResicleooeaurgedbytheChillhn,andhaslavitodtheChiIdrenlOexpIaiJltbeir 
position. 

JSSJJIS; 

1. Ia it permissible fiduciary conduct for tbe Bank to diJIrlbuto undivided intere8ts in 
the Residence to 10 and the Children, over the Children's objection? 

2. lfn is not permi"ible fiduciary oon<Iuct,how should the Billie admiDist.erthe EIflIIB 
as to this maIIIe(l 

CONCLUSIONS: 

I. n. BIIIIk'. plopc!IItd dislritlution in bMdl offidueialy dut.ywhidJ would violate 
provisionsoftbeT_ProbIIeCode("tPCjandOOllllidllalblylwmtheChiIdrenfilllll1Cilllly. (All 
"section" Rferencea in this mCllllOlUlClum are to the TIC.) 

2. Sec:lion 1 SO provides that the Bank lIIU8t paditioo lIDs EsI8to 1IIIIIer judic:ial 
supervision, includingthe Residence. Such a partiUon wiJI result in the Resldence being 1ll0C8led 
tolo, 11$ part ofherone-halfinlmlat in CP. and otherauet8, ofsimilarvalue. beinBllllocated to the 
Children. 
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3. The partitioo described in 2, above, does not PR!iudico]oas to her homestead rights. 

Receiving tho fee ownership of the Rosideru:e as a dillribution, silo is not hindering any of her 
homostead rights. 

DISCUSSION OF ISSJJJ'8I 

JSSlJE 1; & It pmalnJbIe ftduclary condact for tile Buk m diItrIbute IIIIdiYIded m.-c. ill 
the Baid_ m 10 ud die Chlldrea, ever tile Cldldrea'lI objectioaf 

A Law -AlP'iqblt tp Pll1i!joo nm! piptri!mtjoo Jl the EstJre were subject to a 

deperu!ent admlnistratioa. itis doar that tho aclministratorwould have llOauthority co diSlribute die 
estate, other thsaas directed by the c:owt. See TBXPRDB. a:m §373 d seq. Tho !PC CKpnII8Iy 

mathe parlition and disllibutiOll rules UDder Secti0ll373 61 seq. appIicabIo tothoparlition of the 
CP between the dacedent'. e8IIte and the IllllViving IJIClUSO. It/. §l8S. Tho court (not tho 
administnllor) is to diYide the CP ostste Jnto"two equal moieties· by applying die pwAsions of the 
'lPC llISpOCIiPs thepartitioo8DCI disllibutionofostllleS. Jd. §38S(b);_abold §380. Theactual 
pIIlIition lII!d dilltlibution of this Eatate would be l:OlIlIOIled by section 380, 118 this memo further 
describes below. 

Tho :RMidonoe 'MIIIId be conttoIIed by this parlitioo and distribution process, 
notwithataDdiJlg that it is the lIomestead. TheIl, tho Rosidcmee may be subject to tho homestead 
oceupaIICl.f Jigbts of allllMving spouse, UDIeu die ]t~ is distributed to]o in fee UDder the 
pIIlIition proeess. In Crow Yo FInII NaJ. Bank aJWlriIney, 64 S.W.2cI 377.379-380 (rex. avo 
App.-Waco 1933, writ ml'd), the IlOUlt addressed the pardtiOll of a dec:edent'. CIII8Ie, iaduclias 
aerease wbkh ~ified far deim ofhomoslllad by the IIIIMving ~ but wfIidJ exceeded the 
I1JrIII homestead IIIlJ'eII8III11JKJ1111t The IlOUlt held that tho subject land should be included in the 

peniliOll between the BIlI'Viving spouse aad tho decedenl". 0J!aItI. ltexplained: 

CONFIDENTIAL 

"It has ~ held that upon partitkm of the eommunity estate. that part of tile land 
oIaimed by the widow as her hOl1lOJttJad may, as fir as possiblo and eonsiJ!ent with 
the intetM of the parlios, beset aside to her In foe 118 her portion of the community 
property, and cothat extent her homestead may be madeto coincide with the land set 
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aside to her i/l fee il11he partition." (CitatlOfll omiUed.) 

Under section 38O(e)(l), Ibe Residence would be allocated to a peRle! for 10, and 0Ilret 
uaets, of equal vahle, would be allocated to a pan:el or pareds for the Children. Thllt decision 
would be oonsiMllt wi1h the il1temt ollbe cfirill:ibu-., as the TPC ftIIjIDm. (This deeiaion would 
not adwnely affeet 10's bomeatead rig\l1l; see lite diJ<:union ofIuue 3, below.) 

loa dependent adminiIIration then, dtee would bellO cfiriII:ibution ofuodividocl.inklrem in 
Ibe Resideoee to the ChildIeo. 

The SlIDe diSflibution would occur in aD iIIdepeDdent admjniatralion, under seclion 150. 
Secd.on 150 refers to all oftbe jucfieially edmlniltmld paniliOll eoddiSflibution IUles applieable to 
dependentadmioistralioas.andmakesthemapplicabletolndepeodeatadminillraliOllSwh«eaecliOll 
ISO's provisions are invoked. TEX. PROB. Cooo §ISO. 

B. HgwlhpBapJ(spmpoaeddil1ribuligpgfpgdividcdiphmtRin""Bffidcrom hapna 
the Chiltbq. TheBaakIw eommunicated with the CbiIdn!Il, teprdlngthe even1ua1 dirill:ibutioo 
of the BesicierK»" as if the Children InI required to aooept UlldMded iImnsta in the Residence. 
There has been DO evaluaUoo by the Bank ofaltemalives available to it as a fiduciaty. to aehieve a 
fairer tesult for all beneficiaries. 'I'hent hu been DO evaIuaIion by theBank oIthe ham! this migbt 
_Ibe Childreo, eod oonsoqucmdy DO ditouuion of that with theCbildtea, JIRIIIIINb/r because 
tho Bank has not comidcnd altemalives.21M ......... ll1cO!!! 4! %mg1., II rrrlmtfm h tic 
Chl/ihntpthcBgntthqtlhe"potwgntmrmriwvpdjyJdtdinlgfllltn",,'.ritt=x prlllqny 

EW"4Vf'& 

The ChlldRa agreed to allow the Bank to adminill« the Bstate as an lA, ratber than as a I 
depeadout admlnistrItor. They werelllOlivded by oonlldenlliOll' of effidem:y and coat. 'l'hey did 
not imBBine that this cJeelsiOll eouId have signifieaat effiIct upon their subBlaDtive rights as 
beoe1iciariOi of the Estate. They were COlleCt in this uswnption. The disposidon of the Residence 
and of the balance of the Estate is not profoundly Ilfeled by the dec:isiOll to take advantage of an 
independent admlnislratiOll. But, if tbe Bank were to ditlttib\lte the Residence as it intends, thllt 
would be eKaIltIy the reault To iIll18t1ate tho ham! to the Children, let's assume that the Residcnee 
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is worth $2 million. (We underatand that the Bank is uncertain at this time lIB to whe!her tho 
ReaidencemOJt&88eewiUeloctprefeueddClbtandlienornot,becauselhoydldnotproperlyrecoive 
JIOIice from the BlI1Ik, lIB provided in 1110 lPC. Thillll8lysi. would be applicable, in a modified 
JII&IIIIer, even if a pre&.med debt and lien electiOll Wl':IC made.) 

Under 1OIlIi0ll 38G(c), the Clulchen would receive $2 miUicm in o1her 88IIIItB, with 10 
receivill8 1I1e 1W1 Residence ownersbip. It; inIIIead, they RlCei.ved undivided illfeAlltl in the 
Residenoe,dtovaineofthelrintereslainthe08latewouldbemeaninglilllyl1lChu:ed. Incompari_ 
with $1 miJliOll of ot/Ier assets, they both would receive SO% undivided intlIrests in the Residence, 
not subject to parfiticm. due to 10's homestead righU. The value of tIto8e inIen!Its might be 

$6OO,OOO,lIdbeclhan $1 milJioo, CODBideringjUBt 1I1e diSOOllllUldvalue oflll undivided.in1a'erltthat 
C8IIIlOC be p8I1iIioned. 

Next, 1he value oflo'.lifetime use of1heir inherited asset IIIlIItbe considered. Thatmisht 
reduce the value by 8IIC1her 50%, to $300,000. So, the distribuliOll of undivided interestJ would 
alii .. them to receive different asset&, and assetI with a value that is nDIced by $700,000. 

Pur1her, the Cbildrlll would be IlIHlWIltIOI, fur the balanc:e of lei.1ifeIime, with 10. The 
Bank is _ or ccmsidembJe tenBiOll5 between 10 and the Cbilcba, and why this would be 
IIlIatInIC1ive to 1he Children. ADd the Children would have COIt8, lIB SO% Rllllaindermen, for Jo's 
Iifetimo. lIB to en IS!IOt that produllellllO beaetits to 1hem dming that time period. 

c. 11M B,PIs hp po fidugim """"'it! tp IJ4IUire the CN'drm to ppjye pndjyjdod 
jnflml!! in JI!e Bnidryy Tho diJlnlJutioo of undivided ~ would harm dJo Cbildnm, as 
compared to how tho.BslBte would be diSlribuled in a dependent IIfminilllllfioo (and punruant to 
lhose_provialcmsunderSectiOllISO). TheBankhu.DOfidueill)'lIIIhoril.yto~thi.aelion. 

CONFIDENTIAL 

I. As disc:uued above, the beneficiaries &revery difflQ.llfly,lIBto1heproflOl1y 
and 1he value or the property they receive, under the Bank's plan for the in4ependllllt 
admiJIisttBtion of the Residence, than they wou1d under a depe.ndllllt adminiattation (and 

ptII1U8IIt to those 88Il111 provisions under Sec:iioo 1 SO). This should, by itself, leU the Bank 
that this is inapproprille. 

IAOO1416 

365



SUAD R Novak and 11I0111U H. Cantrill 
1uly25,2011 
Page 6 

2. We are not aware of any law where the issue has b_ raised of whether 
undivided iotereata can be imposed 011 a benofiei.ary. We have found lllatem.enrs In the law 
diatanindepeDclcntlllCocurormaydiBlributeUIIdMdediOleresl:fwherefhebeaeticiarlcslJ8l1l8 
to that dislnOution. WoocIward and Smith, In i18 discu.aiOll of1he opera1iOll of _011380, 
states: "There i8 no authority f« the distributiOll of lIIIdiYided interests; hoM:vec if the 
dilln'butees are lqIIlIC!8ble, Jl1ope1ty i, often divided without. plUliliOll. W (I8 Woodward& 
Smith, 7lrlra8 Prr:IcIIce §lOS9.) 

Infherehe8lin8of~v. (j0R,,40Tex. 251 (1873), fheT_Sllpceme 
Court crami"Oll thepropriely otaalndepelldent executor's lIIIeoflancl as pm ora partiUOII 
aad distributiOll procees. widJout courtsuperviBiOll. Theaecutor claimed tbat the I811dwas 
incepabJe of padition. The court held tbat tile IIle was not aJlPllll)liate. Among other 
reasons,theCOUltllllid:"IftheestBlewasbeiugadministmldunderthedim:lionofChecourr, 
tile crocutl:lr would not pIlIition tbe land ifitc:ould be divided gptr,yirtpt{ywilb tJw jnIrmt 

qflhedelllates; ... " Id. at280 (emphasis added). In other W«da. the lIlCecutor'scrplanatiOll 
tor seIlIns the Jand. that it couldn't be parIi1ioned i'aitly, skipped • step in tile proceu; a 
detenninJliOll ofwhetber a distributiOll ofundivided interes18 would be COlIBistent with the 
i __ otthe deYiseet. 

In tbeHoppor BstaIe, the dil1ributioa ofUDdlvided interestsilcleady notconalstentwith me 
intereeIB ofall of the beDeficiari-. as eYidoneed by the ChildmJ'J objections. 

D. ]be Bent .. A duty tp '¥'Pi" ita "i"9'!'im U I fi4ugjWl fQ dcfrtrmj" ifk is 
IIIldQIDiAl! to !!it Irndpr BIlIim ISO. TIie &ole, UDder sectioo ISO, may _ tile Estate to be 
pdtionecIaad disIriIIuIed by the eowt, following the TPC Mill RiemId to above. AI1Itaugh dJia 
seclion iI. permissive, tbatdoes nou8lievctbe BIIIIk ofalMyto give1ltisdue consideraIionaod to 
excrciseilB~. Itmay notignoreJeCtion 150. Altbatappears to bewllat bas happened, the 
Bllllkmaynotproeeedwlth a dislribUlionofundi1lidecllnteraslBlntheR.esideaJc1e.untiJ tbatbas been 
rectified. 

ISSUEl: Ifitil DOt permieslbIe fiduclllryeoadaa.how .hDl1ld tlleBuk admiDiltertlleEAate 
as Iu 1Itb maUer1 The Bank should invoke section ISO, abient 811 asmmcmt amons all 
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beneficiariesastohowtheBs1atesbouldbediSUibutod. IntbeadminiSlnllionof1heHopperEstate. 
seclion 150 ilDot permissive, it i, mlUldatoty (again. absent asroement amons all beneficiaries),U 
the only reasonable fiduQlIIY decisWII. 

For the lleaeficiaries to reach an agreement about Ibo disb:lbulion of tho .BsIate, they IDlI8l 
have a dear IIIIIIeratIuJdi oftbeirrights. The Bank has misiofooned the beneficiaries about how 
the 1tesideocewould be dilllributed, absemllil aareem- TheCbildnDllave not been accepIillB of 
the Bank',pllIl1Hd distribution. Iftbat issue _darifiad, thebcnefilliaries might be able toRl8d! 

811 agreement about the dilllribuliOil of the &tate, and court aclion under SectiOil ISO eould be 

avoided. But the1hrahold issue i •• eommOllllDdent8llding ofbow the &tate will be diBlribut.ect, 
absent such 8lllI81eement. panicolarly the R.esidence. 

It', Important to eoasider why sectiOil ISO is wIitten as penniasive. An independllllt 
executor, fimclioniDg under. will that gJaIIIJ the fiduciuy full powers to partilion the estate, may 
have no need tOr judicia! aclion. The .ecutor. in that silUatioo. can take advImtap of &eOIion ISO 
if the beneficiaries di~ aboutthe estaIe distribution. In other situauoas, &eOIiOil ISO muat be 
iowked by the independent peI80IIaI repmrentative; it i. the only fiducilllY deoisiOil that makes 
sense. 

Hero, the Decedent died intestate; the Bank huno power to panition assets. Botthe Estate 
hili II8IMU that requite partition. The Bank hili no powet to ignore the partilioo pmcess and 
dilllribute UDdivided iaIemts. The Bant hu no powet to palIition .... itIeIt; without judicial 
proeea8. ThisisDOtUDlilcotholl"nsuailitualiooofanindepaldartexecutorwithnopaniliOilpowm 
in a will. CooHquentIy, sectim ISO is mmdattwyiotheHopperJlnlte, la that lheBaaki. RIIpIited 

. to eml:ire ita ficluciaty dillCRllioo reronably, and invoking -0011 ISO i. the 0IIly reslODable 
deciliOll. 

The Bank has made sizeable dislributioos ofassets to 10 and to the CbildnD. It is difficult 
to _ wbat authority the Bank has to do this. This is a. paniliOil and dilllribulion without court 

sdminiSlnllioo by a fidueia!y that lias no panitioo power. The Children did not knowingly oonaent 
to there distributlOilI as a. sulJlIftute for a proper partilioo; that Bank never informed them of their 
rigbts. Consequently, the distribution of uaeiB caanot projudicc the Children', righll to a panifiOll 
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of the full Estate, as required by law. 

•• 

ISSUE 3: 0-die_III 2, above, prejudke 1 .... III her Tuulaomt.lteldriplsf If the 
BIIIk invoices aeetion 150, !he judicial pII1i1ion will undoIIbIedly readt in the allOClaliOl1 of the 
Residence to 10, in partial salidllclion ofli« ono-halfintereat in die CP estaIe. 10 will l\ICeive leas 
wealth from the Ew.te thM under tho Bank's proposed distribution ofundividec! iat.enIN. Under 
t.beBank'splan, Ihowill receive a full on .. ha1fintclrestin1beBstate. SbewiD IIlOreceivelhedgbt 
to Q88 of the ChiJdmI'. oae-I!aIf inIsest in the Residence, for Ii« Jifdime, by COOII'Iiising her 
homestead right. The BIIIk a.nd Jo may Iheret'cn asIc whether the HCtiOll ISO proceaa will 
improperly prejudice 10 as III Emte boneftclary. The _ is 1hat it will DOt. 

A. Tho BeidcmM ehpzld he jMudo1 in Jbg 1Irl9"" gt gvtjtjgp ondtfip)udoo Oftho 
.&1111. T_law is clear that pIOpeI'ly subject to potential homea1e114 claimll of!he 8lliViviDg 
IjJOUB8 must bel included in the ovemIJ partition and diBlribution oflll estate. See Crow, 64 S. W.2d 
377. Conaequmdy, tho n:su1t chat 10 roceives a fee OWIlership of the Residence i. Dot lUJusua\ or 
improper. Under the intesmey law, abo receiVOB ono-balf oflhe COIIIlIIU1Ii~ estAIB, ofwhlch the 
Residence is a part. 

B. IfAylg 'C9CIlro1 th, B""'aem • A "irtri&utim. .. ;. 'Wx ptptecMd by tho fa 

f!1!M1Jbjp pftlteBMjdwo coojMmtwfth tbBpmtendgg gfTm'bpm""d 1m. 1tIoreccives 
fee ownmbip oflhe J.lesidenco, rho obviously bas aD OWDeI'IIJjp iDtmtat ill the hamest0a4 that is 
8R8f« thlllJ t.be gDIIllIIlfee provided by the hDlllUtelid law, as relates fO her rlgbt fO lifetime 
oceup8DIlY. 

The homestead laws IIRI not 1IIOIIIlt to dillUIb !he opemiOll of the iDtesla&y laws,. or the 
dispositiOllofasselaunderawlll,lIIIleas there isaRIUCIII to dolO. If the lilies oflawwouldoptllllle, 
ill Iitbec situation. to deprive the 8IIlYiWlg spouse of the minimsl projecIiOil provided by the 
homeItesdJaws,llIgIII'diogJife1iJnooccup8DCY, t.benthehODllllllead]ll'OtoCtiOllwouldlCllVo.pwpose 
and would apply. But !he homestead laWi are ~ oIherwise. an addmOlllll property rlsbt (lifetime 

OOCUpIIIICY of a residence) of the IllIvivins spouse to which abe i, entitled to the detrlmoIIt of the 
other heirs' estate infetest.s. 
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SusllnH Novak and ThOlll88H. Cantrill 
1uly 25, 2011 
PIIB89 

081 

( 

u.s. TleIl$llYOepar\mIIatRegulaUon.nowJVqUirethatllllharwe(l) IndudelllefollowklgdlsclalmiJln wrllan 
CCJmISpondenot or (I) undertake slgnlllcant dut dlI/pnot IIurt we '- not p8dbm1lMf (bUt QIII IJIIIfIMm on 
requesI). 

NNSTATEMI!HT8CONTA/tIEDH&REINARENOTINTl!NDEDORMlTTEHBYTHElNlERSIGNED 
TO BE USED. AND NOTHItI3 COHTAINEDHEREIN CAN BE USEOBYYOUOR NNO'THER PERSON, 
FOR THE plJRf'OSE OFAVOIDItI3 Pf!NALT1ESTHATUAYBE IMPOSED UNDER FEDERAL TAXLAW • ..,-..,.:00II_ ........ , WIllS"!:, 
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Fro .. : 
Sene: 
To: 

ee: 

S1IbJect: 

Attadl: 

Gentle!nfn 

CaIdriI1. TOIIl <u:antriD@InmtoII.COIII> 
'11mr8day, September I, 2011 S:51 PM 
Mike Grabam (mgrahIm@thegralwlllawfimi.com); GLAST, PHILLIPS &I MURRAY. 
P.e. (atolbach@gpm4aw.eom); llllles Albert lennins (ljllloings@erhllldjeanings.com); 
Lyle D. Pishny (Ipislmy@lalhropsasc.eom) 
Elebman.lohD <to-HmttONIOu-tJSlCN-BBCIPIENTSICN=10932>; Alfonl, 
Marpret S. <IO-HUNTON/OU-0SICN=RliClPlENTSICN=l0912> 
Hopper E8tate: Our View of the Law R.el1IiDs 10 IndeperulCllt A.cJminjstlalo(s 
Distribulional Authority . 
&ppm-_ 9_1_11 Memo 011 DiMbulioo ofl,1ndivided InlMslll v 4 _(369S23S9L(4).pdf 

IlIIIlItIIIcIIlng Ii) /Ills email a memo aetIIng forfll wr re_rdI condulllons reIeIIl1IIto an Independent adinlnltltrator's 
dlslrlbutIonaIaulholty. We welcome your responset.lf you beIeW!here .... UlIIOIIJeS we IIInie railed to conskler, or If 
you believe the IIIIthoIttIes we ha\III cansIdtnId IIho\IId bit fnIerpret8d R 11 mamerUllllconllcls will cur CCIIICIuskms. We 
hope Ihat .. Of us c:all COile to a unlbm ooncfusloll III toUle gulcling I'JIInCipels lIIat we IIhouII1 illlaw. 

GIuy, If you do IIaw pasIlol18 that conllict with our conClusIons, and you WIllI! to 8UbmIt aulhorilles In additIOns 10 those 
you /law IIIraady proWded, It would bII helpfulllwe could get Ihose to JPMcIvan be6I .. we ..... will you on Wednesday 
Of.-week. 

Tom 

Thomas ~ntdI 
Hunton" WIlIamS liP 
SIjfte 3700 
1446 Ross A_ 
Dallas, raM 75202 
214-488-3311 phone 
2l4-741).7112 fax 
tcantrfIO/IUnton.com 
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File DATE: September 1. 2011 

FROM: TomCanb1D FILE: 76995.1 

Hoe Estate: Dlatrlbutlon of Undivided .......... and hr:tJt/on ProcIIedlnr 

f. Independent Admlnlstnrtlon Gen8nl11y • NO Court Suparvlalon 

The purpose of Independent admlnlslralfon under SectIon" 145 of the T~ 
Probate Code (fPC) Is to "free an eslate of the often onarous and expensive judicial 
supervision [of a and in Ita place. to permit an executor. free of judicial 

• 

CoIpu8 " In Su~~OO~!~~~~~~:!~~~~~~~~ 
fUrtherance oflhls cbjecllve. the applcallon TPC to Independent ar::j:::S 
is Hmlted; defeJlIIlCS is allowed in order to 1i"ee the independent executor from 
w~n ~~ 
SakerI'. 
Accorr/.ln 
denied). 

pet. 

Section 3(q) of the TPC provides that the term "Independent execulDr" means the 
personal representative of an estate under independent adminlslratlon as provided In 
Seclloo 145, and Includes an "Indepandant adl'n/nistratol" of the estate. SectIon 3(8a) 
of the TPC likewise provides that the term "personal taprllsanlatJve" inclUdes an 
independent aclmlnlstlator. bUt speclllcelly states thaI "The Induslon of independent 
executors [within the deflnlUon of a personal repnl88ntetlYe] 8IImi not be held to wbject 
such I91H8senta1Mis 10 control of tha courts Irt probate. mal:te/$ with I9Ipect to 
seltIement of estates except as expressly provided by law.· 

WIthln tha oontemplated actions an Independent adm/nlslrator of an astete may 
teke without court action Is the dislribullon of the estate among the benellclatles In 
"teIIIemant" oftheastel8. Royv. Whlf8k&r, 48 S.W.892. 8IJ6.897 (Tex. 1898). 
modiffed. 49 S.W. 367 (The alalute "permits the testator 10 commit to his e.xecutorthe 
performance of al acta In I8ference 10 the 'settlement of the estate wiIhout conlIOI of 
the court .•• and [the executorl. having paid the debts. may distribute the estate among 
the hairs end devisees. beceuas these al8 ads done by him In 'aettJement' of the 
estate: (Note: This case pl8detes the enectmantofSecllon 150 In 1955. But see prior 
article 3442. VATS. and see Rev. st. 1948, 1819. And _, Ksnzv. Hood. 17 S.W. 3d 
311,317 (Tex. App, •• Waco 2000, pet. dented) ("(The independantexecutorJ Is by the 
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Hopper Estate- Distrfbullon In Undlvlded Interests and Partition Proceedings 

tenns of IhIil will vested with unbrfd1ed authority ovar the estate end Is authorized to do 
.any act respecting It which the court could aulhorize to be done If the ellUre este1e were 
under its control, or whatever testator himself could have done In his lIfatlme. except a$ 
reetralned by IhIil terms of the will itsetr). 

" is important to note that en independent administrator Ie a fiduciary having 
dulles similar to those of a trustee. Including fair dealing, good faith. lIdeilty and integrity. 
GHB1In v. McElhenney, 788 S.W. 2d 683, 684 (Tex. App. - AuSlin 1990, no writ). ct., 
Jennings v. SRP, 521 S.W.2d 326. 330 (Tex. App •• Corpus Christi 1975. no writ) rthe 
executor IS not the equivalent of a trustae.j But ae, McChmdon v. McLendon. 882 
S.W.2d 862. 670 (Tex. CW •• Dallas 1993. writ denled)(fidudary standlllda of an 
executor are the same as those of a trustee). 

U. Specific Rules Applicable to DlatrlbutIon of Eetate by Independent 
Admln/alrator - AuIhority to Make Partla' Dlstbutfons. 

A. Compelling dlatrlbutlon (by beneficiary after two yean5) TPC 5149B. 

SectIon 149B gives a banelklary the right ID seek a court CIIUered accounUng 
and dlslrlbutlon after the expIrallon of two years from the date leiters of administration 
are issued. It Is the only secUon In IhIil TPC regarding mandatory distribution of an . 
estate by en Independent administrator. Note that this sacIIon trumps Section 373. 
which gives heirs. devisees or legatees In e court supervised admlnlstraticm a right to 
seek paI1Itfdn and distribution after !he expiration of twelve monthl hom the origlnel 
grant of letters testamentary or ofedmlnlstratlon. Baker v. Hammett. 789 S.W. 682 (Tex. 
Clv., - Texariama 1990, no writ) (court could not order Independent exaculorto 
distribute estate unlll two years had elapsed) •. Note also that l.ssIksr v. RBfJPffPOIf, 809 
S.W.2d 246.249·250 (TexApp.· Texarkana 1991. no writ) holdlthat aven e court 
acIIng on a Section 149B application In an independent edmln18lratlon must order 
distrlbuUon of any portion of. the aetate not required for edmlnislrallon as long as the 
remaining property is sufIIdent to pay crecItors. 

B. Interplay of RuIN Governing Executor's AcIIon SeRlng 
JudIcial DfllCharga. t48D and 148E. 

Under Sections 1490 and 149E, en Independent edminlatretor eeeking e judk;ial 
dl&chaJg8 must. on or before filing Its aiJplJcatIon for discharge, dIatrIbute ID the 
ben8IicIariel any 8IIfat8 property remaining In lis hands. IUbject to a realOll8bte reserva 
of 8II8fS that the Independent executor may retain In a fiduciary capacity pending court 
approval of the final aocount. How can this be accomp/l8had ifSecUon 150 requiras!he 
independent adrnlnlatrator to retain all Diets 10 that a partillon can be eIfected? 

·2· 
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III. Section 150 • Pannlulva Psrtltlon and DIstribution at tnelance of . 
Independent Admlnl8trator. 

A. Analysis of Statute. 

As Indicated by the cases discussed In paragraph B below, In the absence of 
express authority given by the will, an independent executor has no power to pa1IIion 
property In ordar to effect a dIsIIIbutlon. Lbwfse, In an Independent admlnlalratlon 
wh_ thenJ Is no WIll, an Independent administrator has no power to parfiIIon In onffIr to 
elfect a distribution. In other words, neither an independent executor without authority 
under a will or an Independent admlnlelrator can, without the consent of the 
beneficiaries or an Older of the court, c:onvart a devise of an undMded Interest Into a 
devise or bequest of dlffarent PIOP8/1y In seVetaIty. 

SecIion 150 of the 'fPC provides an Independent administrator or executor with 
an elective right to ask a court for either a partition and dlstribulfon of tha estate, or an 
order of sale of any poJtion of the estate alleged by the admln/sllator or executor and 
found by the court to be Incapable of a fair and equal partition and distribution. or both. 
In the manner provided for the partition and distribution of property end the sale of 
property Incapable of division In eatatea adminlsterad under the direction of the county 
court. (fPC SecIIons 373-387}. An Independent administrator must voluntarily Invoke 
SecIIon 150, and a court has no power to compel an Independent administrator to 
proceed under the section. 29 Tex. Jur. 3d, DscedMItB' EBiates. § 989, page 595 
(2011 ~ Whau an independent administrator does Invoke Section 150, the 
administrator must comply wIIh all mandatory provisions of those secIIons, such 118 the 
filing of a final account with the court In which the permission Is sought end compliance 
with the prooec:Iures set forth in SectIons 380 (for PIOperty that Is capable of division) 
and 381 (for properly !hat Is Incapable of division). It should be noted, howewr, that not 
aU pIOYislons in SecIIons 373-387 wit contralln the case of an Independent 
administration even where SecIIon 150 Is invoked by en independent administrator. As 
discussed earlier, SecIIon 1498 (beneficiary comPElling distribution afIar two years In an 
Independent admlnlstralion) trumps SecIIon 373 (application forpartllfon and disIrIbuIIon 
by hen in a court supeMsed admlnlslratlori) whens an independent admlnlslra1lon is 
involved. 

Both the title of the statute (PerIItIon 8nd Distribution or Sale of Property 
Incapable of DMsIon) end the relief that can be requested under Section 150 are 
framed in the disjunctive. ThenIfore, Section 150 may be avded of just for a sale of 
properly that Is found to be Incapable of division. The section does not imply that .8 
estate property necessarily would be subject to such a court proceeding. The atatutory 
language provides that after fling of the tlnal account land If Rappeport '$ good lew. the 
executor may already have distributed property that Is capable of division before the 
petition for discharge Is flIed). the executor ~ ask for 'partitlon and distribution of the 
estate or an order of sale of any portion of the aslate alleged by the Indepenctent 
~ecutor and found by the court to be incapable of a fair and equal partition and 
distribution, or both. 
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B. interpretive Dec/,Iona and AutIIOrftIeI. 

ThCHe are a number of cases which hold that an independent executor or 
administrator cannot partition the reelduary estate, fonlIng the division of undivided 
intaltlSts In a manner that gives a spedftc part thereof to one beneficiary (selected and 
designated by the Independent administrator at his mere will and pleasure), and assets 
of a comparable value to another beneficiary. Clad< v. Posey, 329 S.W.2cl516 (Tax. 
Clv. App., Austin 1959. writ refd n.r.8.); Gonzslez v. Gonzalez. 469 S.W.2d 624 (Tex. 
Clv. App. -- Corpus Chrfsll1971, writ ratd n.r.e.); McDonough v. ClOSS, 40 Tex. 251 
(1874); Smith v. Hodges, 294S.W.3d n4 (Tex.App. - Eastland 2009, no writ): and 
TenlJl v. TenfII. 189 S.W.2d 877(Tex CIv. -san Antonio 1945, writ refd). 

In the Cia C88&, no express authority to make a patli60n WIS Ol'8nted by ItIe 
will, and the residuary estste was to be divided In one-thIrd and two-thlrda shares. It 
consisted of resl Bnd pal80lllil p!OII8Ity. and the executor (one of IhIt daughters) 
proposed to give cash In lieu of property to an adopted daughler, and pR.1p8lly to 
herself. The adopted daughter chalengad this pIOpOSad dIsIrIbution. and the court 
ruled this was not a permissible action by the executor (absent agJeel1l8rlt by the 
beneIldaries). The court noted that "rolls beyond the power of the court to compel the 
independent executor to take advantage of the statutes PJOVIdIng for IhIt partition of 
estates administered IndapendanUy of the courts; but they are Ihare for his use and 
bene"t .. :. Id. at 519. However,the court went on to say that the foregoing rule had no 
appJicallon to this case "because the eKeCUlrix attempted to make a partllion and 
dllllrlbUllon of the estate Independently of the atatute: Id. If the power to seek non 
prorata court-approved divisions Is permissive. Is It not fairly clear that pI'OI'8fa dlvlslons 
do not require court involvement because 110 parlltkln Is being eIfeded? 

In Gonzaktz thera was 8 will. but 110 authority to partition was granted by the will. 
One of the sons of the decedent asaerted the right to make non pI'OI'8fa peltitlon& (he 
contended the will granted such authority. but the court found to the COn1rary).ld. at 
830. The court went on to find that "Ills wall eslabll8hed that the powerof an executor 
to dIIlrIbute an estate does not Include the right to" partition undivided Interests. Id. 
citing McDonough. In the McDonough case, the Texas SUpreme Court ruled es foIows: 

It can hardly be IhougIIIthe executor is au1horIzed by aud1 wi. 
to change the devise of the testatorfrom an undMded pelt of the 
estate Into a spedIIc pert thereof. selected and cleslgnatAJd by him at 
his mare will and pl88IlUI9 .... Nor do we _1fIII1 the settlement of the 
estate requires Ihat he detsnnlne for the devisees wIteIher they IIIIuIII 
accept the money value of their Intal:8St in the land devised. or an 
undivided Interest In the land Itself: OpInion on rehearing, Justice 
MOOI'8.268-289. 
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While neither GonzBfflz nor McOonough contains an express holding that the 
execulor could distribute In undivided /nteresls, that fs a necessery Implication from the 
holding that the execulor could not effect a parllllon. 

In InreEststeofl.6wJs, 749S.W.2d 927 (Tex. App .• Texarkana,1988, Writ 
denied). the court makes the foUOWIng statementa: 

Dfsbfbullon Is not the same as partition. (citing Gonzalez, 
SuPl8. and Terrill, supreJ. And a distribution, which is merely the 
del/very of iI1teteats devised by a win 10 those entitled 10 them. free 
of control of the estate's repreaentatives. does not constitute an 
InVllllion of the OO/J'JUs. Assets may be cls!rIluted ••• wIthout the 
need for en indefinite admln/Sbadon or a brealdng up of the assets. 
/d. at 931. 

What conceivable d1sbfbullon could the Lewis c;ourt be clscus8ing other than a 
dIstribuIIon of undivided InI8rests? 

TerrfII was a case involving a challenge 10 the executor's assertion of a right to a 
commission on property that was divided between file beneftclartes pursuant 10 their 
mutual agreement. The court found nothing WIOIlgfuI in the executor's dons in 
honoring the &g/88ment of the benellc/arfes, but did find that by errectIng Ihe agreed 
distribution the executor was acting beyond his power as executor (I.e~ he fled no 
authority to force such a palllllon). and therefore the division of the nseI estafB was not 
$IIbject to a cIeim for a commission (the court left undecided whether there might be a 
claim In quantum meruit for the vatua of $IICh 881V1ces. as dletlngulshed from II 
comII1ill81on claim. beoaulle \hat Issue was not raI8ed In tha pleadings). /d. at 880. 

This leaves the case of Estate of SpIndor, 840 S.W. 2d 685 (Tex App. - Eeatland 
1992. no writ). Which Is the only reported case foUnd that aflirmetively states that an 
executor can or cannot make distributions in undivided Interest&. There were two 
estates under administration. and the execUlor of both estates had made a decisIOn as 
to how the estate should be distributed. and had fled an eppllcatlon to have his 
proposed partition appIOved (because he asserted he had lIle authority to do 80 under 
tha will). or altamatlvely for the court to order a partition In the evant the court W8I8 10 
lind Ihat he lacked the auIhoriI:y to do so. The disIrIct court had tbund Ihat the wiII$ 
(there were two Involved) cId not omnt tile authority to partition. In Ita order tile court, 
after finding no sud! authority existed, stated: 

It Is accordingly datermIned Ihat tire Intiep6ndMI 
administrator dbes not have the power' fo I7II1ke such pSttfIIon. but 
must eithBr dlsttfbute the utste In undivided shares Of If1qUfJst ItB 
partflion BtId distribution ss provIde(J by SecfIon 160 of tire Probate 
Code. [emphasis 'sin the court's opinion] /d. at 666. 

On appeal, the Eastland court fim found that the wlis did not grent partition authority, 
but upon rehearing the court accepted the argument of the appaRent that both wills told 

-S-
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the executor "1.0 divide my estate" and appellant argued lIIat the intenf was dear that the 
decedenl8 did not want the property 1.0 remain undivided. For that reason the court ' 
granted the motion for rehearing and revised the district court's opinion 1.0 delete the 
reference to dlslrtbuilon In ·undlvlded Interests" In the above cited portion of Ita Older. 
Thus, the normally present authority 1.0 dltltrlbute In undivided Inlrmtsls ...... denied to 
lIIe executor, who was then forced to seek a court ordered partition, only becaU$& the 
lfPPIIIlate court aCCIJpted the 8tpument that the testatM had expt8I1Bed an Intention in 
tJreir wiUs to avoid d~s in undivided InteiNtB. No such Intenlion could be 
present In an Intestatelndepandent admlnlstnJllon. 

C. Secondary Authoift .... 

An examnalion of secondaly auIhoriIles that have addnIIIsed SecIioI'I 150 
Included WoodWard & Smlh. Johanson, and Goes & Fair. Both Johanson and Goes & 
Fair leke no position contmry to the conduIIion 'that an Independent administrator can 
dlBlribute In undivided Intereat&. ' 

In their tIeatIs& Texas PrarIIioe, Profes!lOl'8 Woodward and Smlh do make 
comments about perIItlons thet can be Interpreted as being contrary to tha conclusions 
expressed above. They atate In 18 Woodward & Smith. Texaa PraDtIce. P8l1iIion and 
Distribution §1059. that "Thare 1$ no authority for the di8trIbuIIon of undivided Inle18118; 
however If the dlsfributees 818 agl88abla. property 1& o1IBn divided wI1houla paJtI\Ion ," 
The eu\hoI$ cite no aulllority for IhI$ statement. They do, however, recognize that tha 
homestead can be partitioned If this can be accomplished without ImpaJIfng the right of 
occupancy by the survIVIng spouse. /d, at §1053. Willi aft dUll respect to P"Msso.'S 
Woodward and SmHh. Section 380(c)(1) of the TPC provides. with I8&pect to a parII1lon 
of property that 1$ capable of dMlton. the following dlAlC:lion to the commIssionenI 
charged willi making the partition: 

or the land or other property. by allotting to each dfslribuf8e a share In 
each percel or shares In one or lIIOI8 patC$ll, or one or moI8 parcels 
S8II8ialJlly. either with or wIttIout the addition of a share or shares of oilier 
pan:els. as shaft ba moat for the Interest of the distributee&; ptOYIcIad, the 
real estate Is capable of being divided without manifest Injury to all or any 
of tha dlslrlbutees. 

The comments In § 1059 of Woodward & SmHh SI8 directed to partlllornJ In dapendant 
adlrinlstratlons under SectIon 380, which can become applicable to independent 
admlnletlallocos at the eIecIIon of the Independent admlnlsUetor. To the extent the 
authors actually am saying. again without citation to any 8UIhorIty to JuatIIY \hair 
poaIIIon,. 1hat even In a dependent admInIaIraIion a partition cannot be made ex<:ept In 
88Y8I81/y. their position 1& oonlra!y to the 9lqlI988language of the statute. In an 
Independent admInistration. the statament 8180 would ba oontral'y to the IistrIct court's 
declslon in tha Splndor case, Infra. 
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IV. Sectlone 373 et Hq. - Court Suparvlled Admlnlsfnltlon •• 

A. Genet'lll Commen1ary. 

These stalUte8 are In Part a of ChaPier VIII of the TPC. S&cIIon 373 governs 
applications for dl8tribu1ion of fits!" of d&C&dents. SUbpart (a) grants to both the 
executor or admlnlstrator and the hairs the right to seek a pa1ItIon and dlstrfbuUon of an 
estata after the expiration of twelVe months t\'om the original gl8f1t of letters. But as 
Section 1498 makes dear. the procedural rules of this Section cannot pmeil over the 
TPC provisions applicable to Independenl admlnlsbalions. See, BIlker v. H8mmett. 789 
S.W.2d 682 (Tex. App. - Texarkana 1990. no writ) (!he twaJve.month gl8f1t of authority 
In SectIon 373 does not apply In Independent admillililiations, wIlkfl raquh the 
expiration of two years before an application for paItItIon and dlstrfbutlon may be filed). 
In fact, H8f1Imstt has been cited by Johanson as holding that Section 373 does not 
apply to Independent administrations. 

B. SectIon 380 - Partliion Procedures Whent Property " Capable of 
Dlvll'on. 

ThIs s\8lu\e by its terms c;onten.,aates that l'1l8I or other property (assuming it Is 
capable of division) can be allotted by undivided interuts or on a non proRlta basis 
rallotfing to each dlstltbutee a share In each pan:eI or shares In one or more pan:els, or 
one or more parcels saparately ..... See. SectIon 38O(cX1). It also contamplatas that if 
property Is not capable of a fair and equal dMslon. but can be made ISO by allolting to 
one or more of the dlatrfbUtees a portion of the money or other personal propeily to 
supply the deficiency, the c:ommlsslonars making the pertlUon may make non prorata 
divlslon& of assets and supply the dellclency In any share from money or oIfIer properly. 
SectIon 3BO (cX2). A court may even Impress a lien against one share in faVor of 
another party If necessary to schlelfe an equal division when non pIOI8ta dIvI8Ions are 
ordnd. SayelS v. Pyland, 161 S.W.2d 769. 772 (Tex. 1942). 

C. Section 381 - Partition When Properly II Incapable of Dlvleron. 

Section 381 applies "when the wbole!l!' any !lO!tipn of en estate" Is not oapabl8 
of a fair and equal petillion and dls1rlbtltlon. When these facts 8M alleged, the coull 
must first maka that determination. and i.t must apedry In Its order the property that Is 
incapable of division. If property is not capabte of dMsIon. it Is to be sotd. Thus, a $ale 
is to be ordered only If a fair division cannot be accomplished. including the use of non 
prorala divisions end money or other property to supply any delldency. An estate may 
haVe a pIettad lot lI1at cannot be cflVlded Into &IMII8Ilnl8AlSts as a matter of law, but 
that does not mean the estate, es a whole, cannot be pertItIoned In a fair and equal 
partltIon. or that beneftciarfea cannot ag/88 to accept co-owi1eI8hlp of a lot that cannot 
be divided. 

-7-
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V. General Conclusioll8 Regarding Authority of an Independent Admlnlatrator 
to Make Dlatrfbutlona of Undivided Intereets. 

A. Unquestionably. an Independent administrator has the general authority to 
make dIa1ributlOll8 of property In undivided Intereats without first seeking court approval. 
A dfslributlon of an undivided intares! is not a partition. and SstaIe of SpIndor80 held 
(although 8 portion of 118 opinion was modllled on other grounds). 

B. WhIle not totally fnIe from doubt. If there Is a JlR)per\y that Is not capel)le 
of division. and !he Independent administrator beIJeves that such property could not be 
coupled 1Nitn groups of other properties in 8 SecIIon 380 J)8ftitIon proceeding In a 
manner that would allow !he partition 10 be fair and aqultable (as providad In SecIIon 
380(c)(1)}. lIIen It Is likely that an Independent administrator not involved in a Section 
380 partition pcoceeding may. w\Ihout the consent of the beneficiaries. dIsIrIbuIe lIIat 
property that Is not capable of division in undMded Interests as lOng a8 when doing 80 
the independent administrator dOBS not believe that It is causilg manifest injuJy 10 
beneficiaries conaldering aI of the facts and clraJmstsncas 111m pertain 10 that decision. 
even though a court could not maka !he same distribution In a Sac:tIon 380 paJtltlon 
proceeding. 

C. If a court cannot find a way to paJtltlon an estate. Including tile use of liens 
and non prorate divisions. without vasting title to property that is not capable of division 
In more than one peI'IIOn. !he court must order the sale of that property. Howawr. even 
though a court could not Issue sud! a d"JStrIbuUon order with respect to property 
Incapable of division. It does not necessarily follow that an Independent administrstor 
could not meke that distribution. The argumenl is that·Section 150 is permls8lve; an 
Independent admlnlstrstor may maJca distIIlutions In undivided Infanlsl8; and the only 
provisions of the TPC giving the court authority to enter an order governing the conduct 
of an Independent edmlnistrstor after the invenfoJy has been filed and approved are 
Sections 1498 and 152, neither of which pertain to pal1ltlons. Thera are other areas In 
which a court can Intervene In an independent ac:IminIsIraUon. bUlIlosa era baSed upon 
general equll¥ or OCher statutory rulee, and not on an explicit TPC S8CIIon. 

O. If an independent admlnlstrstor wishes to Invoke the aIectMI provisions of 
Secfion·150 and raquaet relief under SeotIon 380 (property capable of division) ancllor 
Section 381 (pn:Ipeity Incapable of divIBion). this does not m .. n the admIniSIraIoI 
cannot maJca dl$tributIons of undivided Interests in some property prior to Initialing an 
action under SectIon 150. 

E. Onca an Independent adminislrator has Invoked SectIon 150 and Is In a 
proceeding governed by Section 380. ilia oouIt cannot order a dlslribution of property 
incepable of dMslon In undivided Interastl; (absent baneIlcIaJy agreement) because 
such an order would not effect a partition. NeveilhelGss. an Individual property that Is 
itself not capable of dMsIon may become part of a group of a8S818 that Is capable of 
division, prov/dad the property that is incapable of division Is at/ocalad to one person In 
the psrtlllon. and it is awarded without causing manlfast Inju/y to any of the other 
beneficiaries. However. If the PlOpsrty incapable of division cannot be awarded to one 

.a. 
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person in a Section 380 proceeding without menirBst Injury to any of !he other 
benellclalfes, SecUon 381 requIres that !he property be sold. 

VI. DI,trlbutlon of A Platted Lot Subject to a Homutead Right -·RobIedo. 

The parsonall'8llldence of Max and Jo Hopper (referred to as 'Robledo') is 
located on a platted lot that Is not capable of dMtlion, and it was owneli as community 
property. Givan that the children of Max Hopper are not common to Jo, Max', 
undivided one half llltetest In the community estats passed to his dlIIdIen, and not Jo, 
but It paseed subjeCt to Jo's hornastead right end subject to the right of the Independent 
adminlsfrator to administer the estate. A homestead right In many respects Issimllir to 
a life aslate. but a homestead Interest can be lost by abendonment, whareas 8 life 
estate does not require contInuad usa and occupancy. It Is assumed, mt PUJpOlles of 
this analysis. that Jo and the children are not going to read1 agreement. to ownerehlp 
of Robledo In undMded Interests subject to her homllSl8ad Interest. 

The following questions need to be resolved: (I) Can Robledo be dIsIrIbuIed to 
someone other lIlan Jo, subject to her homestead interest?; (Ii) If Robledo Is partIIionad 
by a oourt fully to Jo, at what value Is It partitioned?; (III) If Robledo Is partIIionad to the 
children subject to the hOmesteed right of Jo. at what value Is It partltlonad to the 
child","?; and (iv) If Rob/ado Is partitioned to ona of the children, end other property Is 
partlllonad to Jo and lIle other cblld. at what value 8/9 those Interests partitioned? 

A. The Me,... v. Rlleydac'llon, 162 S.W. 855 (Tex, CIY. - AustJta 191!, 
no writ). rehearfl'lfl denlad 1814) 

this case II the most IneII'UCtIve of the reportad cases dealing with the division of 
homestead pn:Iperly. This WIllI e partIIIon action brought by the decedent's two children 
joining the surviving spouse, and It involved 700 acres of land In two pan::8/s, one of 
whlcl1 oontalnad what WIllI admitted to be the homsBlead. Commissioners were 
appointad. and Mrs. Riley designated 200 IICR!lI of land 88 her homestead. and this land 
was set aside to her by the COmmissioners In their findings. The 200 IICR!lI so set eslde 
were valuad at $10.000, and remaining land was valuad at $6,400. The c:ommissionars 
gave no further consIderaIIon to the 200 acres set esIde as homestead. 

On appeal the court fotnI error In faing to consider In the partition the 200 acres 
so set aIIida. after first recognizlrig thet the partlllon could not fnterlimt wIIh the 
homaslead occupancy right, which the court found was the "sole right whic:h Itwas the 
purpose to pn:Ilect by the provision of the Condtulion ... : /d. at 956. Accon1, HIggJna v. 
HIggImt 129 S.W. 162 (Tex Clv -1910. no writ). Clearly, the oourt held the Isnd 
impressed by the homestead right can factor into the partition, but not In a way that 
couIddiaturbtherightofoccupancy. See,Hudglnsv. &rmson,10S.W.108.106-107 
(Tex. 1888). "[T)he title to the homestead, or portionllf1ereof. may be vested by the 
partition In the heinl of Mrs. Riley's deceased husband, but such title would not penni! 
them to 1nt8lfere with her proper usa end occupancy of the homestead].· 
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TIle Riley court made twp comments about value. FIrst, It In lhe partition a 
portion oftha property subj.a to the homestead right was partilloned In fee to Mill. 
Riley, lhe same should be chBlged to har "at Its value." Id. Presumably, this maans faIr 
market valua without Impairment for the existence of the homestead Interest she held, 
Conval88ly. if 8 portion of the land Imprvssed with the homestead Interast held by Mill. 
RIley were to be sat apart in fee to 0II18r heirs, "of WUIH the commissfoners win take 
Into oonsldaretlon thet It Is burdened wllIl the homaatead rights of Mrs. RJley and her 
children.· Id. 

Ol'! rehearing the court trlad to efimkIate some of lhe oonfusIon caused by Its. 
opinion. It clearly held that If land Impressed by the homestead illlele8t of Mill. RIley 
was set apart to 0\1181'11; the valw of har homestead right could not be charged to Mill. 
RIley as part d the divl8lon of the pn:!p8Ity. and lheraby lessen her Interest In the 
property to be divided. But lIle court did nola lIlat Its statement of the effect of lhe 
divialon of the property alkllhe Impact of the homestead right on valuation, as set forth 
in the pnscedIng pal1Igraph: was not necessery to lila decision d the case as now 
befoIe us", WhIch would make lIlilt statement dicta. /d. at 951. 

TIle court lIlen want on to glva en example of how the cIvIsIon oouId be effected, 
assuming a community e6Ieta of 400 acres of land valued at$10 per BCAI, Or $4000 
total without regard to iqJrovements, and assuming 300 8CI1IS of lIlat tract oonIaInded 
an Improvenlent hevlng a value of $4000. In this hypoIhetIcaJ aumple. the oourt began 
by setting aside land to Mill. RJley equal to her one half Inlerest in property worIIl $8000, 
with no raductlon in valua due to lIle existence of a homestead right. She was entitled 
to receive one half of the tote! value, or $4000 worth of property. She racaJved 150 
aaas of lend worlh $1500. and improvements on that land worth $2500. This 18ft 250 
aaas of land to be divided among 01her heinl, and 50 act88 of that remaining 250 acres 
of lend was ImPlOlfSd WlIIl property worIIl $2500, but that 50 &CRt Improved tract was 
subJacl to the homestead right of Mrs. Riley. The court than stated (conllnulng Its 
example): 

It would be inequllable to award one of the children the 50 8CRtS and ilia oIher 
lhe 200 acres, for the reason that the homestead right d the wife would lessen 
the I'lI8Iket value of the 50 acres In proportion to her age •.•• [t)Ie fact that the 50 
acras was burdened with the horneIIIead rights d the wife should be taken Into 
consld8l'lltion in epportioning !he 250 acras between the chUdren. Id. 

One of lIle problems with RIley Is that tha foI8goIng dlsc:uslllon reeUy is dicta, and 
therefore may not have conlralling I1JIevance In the resolution of a ourrant dispute, but it 
Is InstrUctive in tBllng us what the Riley court might do with Robledo. The following Is a 
summary of what might be poasIJ/e. Assume for IIlIs purpose that the nat equity in 
Roblado Is $800,000, and lIle debt is $1,200,000 (which Ie approximate, but not exact). 

, 1. If Robledo, subject to lIle debt, Is fUDy partilibned to Jo, she Is ' 
cherged with racelpt of property worth $800,000, and there Is no reduction In that value 
caused by lIle homestead right she poasessas. The chUdren ana entitied to $800,000 of 
other property. 
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2. If Robledo. subject to the debt and the homestead intBrest, is 
awarded 10 tile chlldntn, RJley would saem 10 say the chUchn ant charged with th8' 
receipt at $800,000 and Jo Is antltled to $800,000 of other property. The court did not 
really addntss this hypothetical. but If the direct award 10 Jo cannot be reduced by the 
value of the homestead right, how could the homestead intentst then Impair the award 
of other property 10 Jo If all the land Is partitioned to the chlldntn? To hnpa/r the partillon 
of property 10 the chlldntn with the value of the homestead Intereslln determining What 
equtvalent value should be awarded 10 Jo seems 10 ac:complsh what the court Is saying 
cannot be done: charging Jo for the value of her homestead Interest In elfe..1t1g a 
partition. 

3. If the chlktran jointly succeed 10 ownership of property sWJject 10 
the homeetead right. than IhenJ Is no need 10 consider the hnpalrmant 10 their InllHests 
In the division. for each of them have equel intentsIB ntgerdless of the valle of the 
Impainnant They ant charged, for purposes of dividing the 88I8te. with the nteeIpt of 
$800.000. and Jo is entitled to $800,000 of other properly. 

4. But If for some reason thent is a disproportionate allocation of the 
land subfect 10 the homeatead Inlerest between the children, it is at thet point (and only 
at this point) that the vakIe of the impairment beCOmes relevant In determining whether 
thent Is 10 be en adjuslment belwBen the chlldran. for example, If all of Robledo. 
subject 10 the debt end subject 10 the homeetaad Ifght of Jo, Is awarded 10 Laura, the 
child side hea received $800,000, Jo Is entitled to $800,000 of other property, but In the 
division of temalnlng property 10 be allocated to LeUnt and Stephan, Stephan would be 
entitled only to property equal 10 $800.000 tess the value of the Impairment on Laura's 
property causad by the homestead Interest hetd by Jo. 

5. RIley did not hOld that the homestead must be lIW8Ided to the 
surviving spouse if possible, but the facts do disclose thel the suMving spousa In RIley 
recaived only homestead property - her Interest was not large enough to award her all 
of Ihe homestead property In a manner that would permit en allocation to her of the full 
hoInSsIaad property. . 

B. Ryutlt Y. RugelL 234 S.W.13S (Tex. CIY. -1921. no writ). 

Ru8seIf reInfonle8 the p05IIion taIcen by the RIley court on the Issue of the value 
of the honleStead when It Is partilionad subject to the Interest of the 8UIVivIng spouse. 
The decedent left a surviving spouse, seven chiIdran, end one grandchild through a 
deceased chid, end he owned land end otheresselS that lIle widow sought to be 
partitioned to errect a c:IistribulJon of his esteIe. There ware two city lots that were used 
8S homestead, end the trial court awarded these lois In fee to the Widow In the pertIIion 
(8UbjecI to adjustment. UP or down, If tile two lois proved to be worth more or leM than 
her share In the aatele). The value aCCOfded to the two lots 10 set aside was not 
reduced by the value of the homestead Interest held by the widow. and the widow 
appealed from this valuation portion at the decision, contending the Impalrmanl hed 10 
be COI1sldeJ'ad In determining the value of the share pertItfoned to her. 

-11-
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The court held that the Issue raised by the widow had been settled by the courts, 
citing Riley, Hudgins, HIggIn. and two other <:alIes, all to the effect that the award to the 
widow cannot be reduced to show the impairment caused by the homestead Interest. Jd. 
at 936. And the court recognized; "It Is true that the survivor's right to use and occupy 
tha homestead is a veluabl& right, but It is not en estate which can be aUenated •. K 
cannot be .asslgned, nor Ialced .••. However valueble litis peraonaI privIlege may be, It 
cannot be appraI&ect 88 property In the diVisIon of en estaI8 •• Jd. . 

RulIt8I dealt with e homestead awarded to the epouse, end not to others, but Its 
lalguege to the eIfect that the value of the homestead Interest cannot be appraised as 
property In \fie dMeion of an estate can have broader appIicaIIOn, and ccMd be used to 
argue that the award of Robledo In undivided Interests to the chlldntn, subject to Jo's 
homestead right, cannot be reduced In value by the impairment caused by the 
hornaeIead right in the overall division of estate property. 

C. . Fiduciary ....... 

Having concluded that the independent edl'llinislnltol can make distributions In 
undivided 1nIereets. and having concluded that In valuing property subjact to a 
homestead interaet, the value of the homaetead Interest Itself cannot be taken Into 
consideration (unless among the children, if they ntcalve disproporIIonat shares of 
property subject to the homeelead right), a challenging fidUciary I&eue artees. The . 
economic values awarded to Jo and the children In a prorate division ent not the same 
88 the economic values thallW awarded In a nonprorste division If the impairment 
caused by the homestead right on the property to be. awarded to the children In a 
nonprorata division cannot be consldentd In making that division. If the beneficiaries 
cannot reach agnterrl&nt as to how this is to be ntSOIved, than the Independent 
administrator must do 80 In a manner that It believes complas with Ita fiduc:laly duties fo 
Jo end to the chlk'hn. 

-12-
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NO. PR-1l-3238-3 

INRE: ESTATEOF D ':.1' ~I~I'! !!I~ PROBATE COURT 

[J O~IGINr~l MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA S. WASSMER, 

Defendants. 

§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

AFFIDA VIT OF SUSAN H. NOVAK IN SUPPORT OF 
INDEPE1\DENT ADMINISTRATOR'S RESPONSE TO 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT 
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CAUSE NO. PR-1l-3238-3 

IN RE: ESTATE OF § 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Defendants. § DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AND 
AFFIRMATIVE DEFENSES TO DEFENDANTS 
STEPHEN HOPPER AND LAURA WASSMER 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW Jo N. Hopper, Plaintiff and Counter-Defendant ("Counter-Defendant Hopper" 

or "Hopper") and files this, Plaintiff Jo N Hopper's Original Answer and Affirmative Defenses to 

Stephen Hopper and Laura Wassmer ('Counter-Plaintiffs"/ "Defendant Stepchildren") to "Stephen 

Hopper's and Laura Wassmer's Counterclaim and Crossclaim for Declaratory Judgment" (the 

"Counterclaim") and states as follows: 

General Denial 

Pursuant to Rule 92 of the Texas Rules of Civil Procedure, Hopper generally denies each and 

every, all and singular, the allegations in the referenced Counterclaim filed by Counter-Plaintiffs, and 

demands strict proof of all such allegations by a preponderance of the evidence or other applicable 

burden of proof. 

PLAINTIFF JO N. HOPPER'S ORIGINAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA WASSMER 

Page I 

386



Affirmative Defenses 

By way of affirmative defenses, Hopper alleges the following against the Counterclaim filed 

by Counter-Plaintiffs: 

1. Hopper asserts as a defense to any claim for attorneys' fees made by these Counter-

Plaintiffs that they have acted in bad faith and that they cannot be awarded attorneys' 

fees to "declare" rights when such declaration as to the very same issues is already 

pending before this Court. 

WHEREFORE, PREMISES CONSIDERED, Counter-Defendant Hopper prays that 

(Defendant Stepchildren and Counter-Plaintiffs) Stephen Hopper's and Laura Wassmer's 

Counterclaim and Crossclaim for Declaratory Judgment claims be denied in all respects, that 

Counter-Defendant Hopper go with her costs without day, and have such other relief against 

Counter-Plaintiffs, as may be appropriate and all other general and special relief, in law or equity, to 

which Counter-Defendant Hopper may be justly entitled. 

Respectfully submitted, 

ERHARD & JENNINGS, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 
(214) 720-4001 
FAX: (214) 871-1655 

Kenneth B. Tom inson 
State Bar No. 20123100 

and 

PLAINTIFF 10 N. HOPPER'S ORIGINAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA WASSMER 
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THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

BY:L.4~~"'=fL-L+~ 
Micha L. Graham 
State Bar No. 08267 00 
Janet P. Strong 
State BarNo. 19415020 

ATTORNEYS FOR PLAINTIFF! 
COUNTER-DEFENDANT 
JON. HOPPER 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via facsimile to: counsel for the Independent Administrator and Bank, Thomas H. Cantril! and 
Jolm Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, and also 
via facsimile to Counter-Plaintiffs' Stephen Hopper and Laura Wassmer, via their counsel of record, 
Mark Enoch, Gary Stolbach, and Melinda Sims, Qlast, Phillips & Murray, P.C., 14801 Quorum 
Drive, Suite 500, Dallas, Texas 75254, on the 3lJ.!lay of January, 2012. 

PLAINTIFF JO N. HOPPER'S ORlGINAL ANSWER, AFFIRMATIVE 
DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA WASSMER 
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IN RE: ESTATE OF 

MAX HOPPER, 

JO. N. HOPPER, 

Plaintiff, 

NO. 11-3238-3 

) 

) 

) 

) 

) 

JPMORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA WASSMER, ) 

Defendants ) 

IN PROBATE COURT 

NO.3 

DALLAS COUNTY, TX 

ORDER DECLARING NULL PRIOR ORDER 

On this day on the Court's own Motion, the Court revisited and as a result thereof, hereby 

declares null and void the order entitled "ORDER," which was signed by the Court on 

February 14,2012. 

Signed April 25, 2012. 
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No. PR-II-3238-3 

INRE: ESTATEOF ) 

) 

) 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, ) 

) 

NO.3 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

On the 31't day of January, 2012, came on to be heard the following matters: 1) 
Plaintiff Jo N. Hopper's Motion For Partial Summary Judgment; 2) Stephen Hopper's 
and Laura Wassmer's Second Amended Motion for Partial Summary Judgment; 
JPMorgan Chase Bank, N.A.'s Response To Jo Hopper's Motion For Partial Summary 
Judgment And Stephen Hopper's And Laura Wassmer's Second Amended Motion For 
Partial Summary Judgment; and 3) various objections, written and oral, concerning the 
presentation of the above matters. 

The Court: 

1. GRANTS Issue Nos. One, Six, and Seven, of Plaintiff Jo N. Hopper's Motion For 
Partial Summary Judgment; 

2. DENIES Issue Nos. Two through Five, and Eight, of Plaintiff Jo N. Hopper's 
Motion For Partial Summary Judgment; 

3. DENIES Issues Nos. One through Five, of Stephen Hopper's and Laura 
Wassmer's Second Amended Motion for Partial Summary Judgment; 

4. DENIES all objections, written and oral, concerning the presentation of the above 
matters. 

5. DECLARES that the Independent Administrator JPMORGAN CHASE BANK, 
N.A., may distribute the Robledo Property in undivided interests, subject to the 
Homestead Right and the existing mortgage indebtedness, to-wit: 50% to Jo N. 
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Hopper, and 25% each to Decedent's two children, at any time, including the 
present time; 

6. DECLARES that the Independent Administrator JPMORGAN CHASE BANK, 
N.A., may require retnrn of [some] community property previously distributed to 
any party, if equitable and financial circumstances warrant it; 

7. DECLARES that all such returns of distributions of property, cash, stocks, and 
what-have-you, shall be effected by the Independent Administrator exercising its 
sale authority, which authority shall be exercised with discretion, and not 
unreasonably; 

8. DECLARES that the evidence presented in the various motions, affidavits, 
arguments of counsel, and all other material presented to the Court, indicate by a 
preponderance of the evidence that the Independent Administrator has only made 
distributions that were not "unlawful." 

SIGNED this the 18th day of May, 2012. 
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NO. PR-11-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 

B. HOPPER and LAURA WASSMER, 

§ 

§ 
§ 
§ 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ Defendants. 

NO.3 

DALLAS COUNTY, TEXAS 

MOTION FOR NEW TRIAL, 
RECONSIDERATION, CLARIFICATION, AND MODIFICATION OF THE MAY 18, 

2012 ORDER ON MOTIONS FOR PARTIAL SUMMARY JUDGMENT 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COME STEPHEN B. HOPPER and LAURA S. WASSMER C"Movants"), the 

children of the Deceased, Max D. Hopper, in the above-referenced Estate and file this 

Motion for New Trial, Reconsideration, Clarification, and Modification of the May 18, 

2012 Order on Motions for Partial Summary Judgment regarding certain rulings 

made in such order on the Motion for Partial Summary Judgment of the Plaintiff and 

the Second Amended Motion for Partial Summary Judgment filed by Movants. In 

MOTION FOR NEW TRIAL, RECONSIDERATION, CLARIFICATION, AND MODIFICATION OFTHE 

MAY 18, 2012 ORDER ON MOTIONS FOR PARTIAL SUMMARY JUDGMENT PAGE 1 
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support of such motion, Movants state the following: 

I. 

INTRODUCTION 

1. The Court held a hearing on the Motions for Partial Summary Judgment 

on January 31, 2012, and the Court entered an Order on Motions for Summary 

Judgment on February 14, 2012. 

2. On March 14, 2012, Movants filed a Motion for New Trial, 

Reconsiderations, Clarification, and Modification, and Plaintiff Jo Hopper filed her 

Motion to Modify the Court's February 14, 2012 Order on the Motions for Summary 

Judgment, and, Alternatively, for New Trial, Per T.R.C.P., Rule 329b; and, Motion to 

Sever (collectively, the Plaintiffs and Movants' "Motions for New Trial"). 

3. On April 13, 2012, the Court heard the Motions for New Trial. 

4. On April 25, 2012, the Court entered its Order Declaring Null Prior 

Order with respect to its February 14, 2012 order. 

5. On May 18, 2012, the Court entered its new Order on Motions for 

Summary Judgment. A copy of the Court's order is attached hereto marked as 

Exhibit "A" and is incorporated herein for all purposes. 

6. For the Court's convenience, attached as Exhibit "B" is a two-page 

excerpt from Movants' Second Amended Motion for Partial Summary Judgment, 

which delineates the five requested declarations, and attached as Exhibit "C" is a 

copy of a four-page excerpt from the Plaintiffs Motion delineating her requested 
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declarations. 

II. 

ISSUES PRESENTED 

7. Movants request a new trial, reconsideration, clarification, and 

modification on certain matters presented to the Court-from both a substantive 

and procedural standpoint. It is Movants' position that a number of the rulings are 

substantively incorrect, and a number of the rulings are procedurally impermissible 

for motions for partial summary judgment. 

8. The issues presented in this motion are the following: 

A. Substantive Issues 

1. Whether the facts of this case establish as a matter of law each of the 

requested declarations in the Motions for Partial Summary Judgment; and 

2. Whether the Court's rulings are a correct statement of the law. 

B. Procedural Issues 

1. Whether the court improperly weighed the conflicting evidence 

rather than confining its analysis to whether there is a genuine issue of material 

fact; and 

2. Whether the Court exceeded its authority in granting relief that was 

not requested. 
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III. 

ARGUMENT AND AUTHORITIES 

A. Ruling No.1 

9. Movants believe that in the Court's ruling No.1 it should not have 

granted issues 1, 6, and 7 of Plaintiffs Motion for Partial Summary Judgment. Those 

issues are uncontested issues and therefore not the proper subject of a motion for 

declaratory judgment and motion for partial summary judgment, as the Court has no 

jurisdiction over such uncontested issues. 

10. Further, from a substantive standpoint, the Court should not grant 

issue 6 of Plaintiffs Motion for Partial Summary Judgment because it ambiguously 

states that Plaintiff is entitled to the "full and exclusive use, possession, and 

enjoyment" of the Homestead and to maintain her Homestead interest at Robledo 

"without interference" from the Defendant Stepchildren or Defendant Bank." These 

are ambiguous rulings in the context of joint property owners. Currently, Plaintiff is 

not the sole owner of the property, and Plaintiff and the bank seek to have Robledo 

distributed in undivided interests. Until Plaintiff was to have exclusive ownership of 

Robledo, co-owners have important rights and obligations. The above-referenced 

phrases could be interpreted to diminish co-owners' rights and obligations, rather 

than to simply state that Plaintiff can continue to use Robledo as her homestead. 

For example, co-owners would want to "interfere" with any wrongdoing that 

Plaintiff is taking toward the property to preserve their ownership interests in a 
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significant asset. 

B. Ruling No.3 

11. Movants request a new trial, reconsideration, and modification of the 

Court's denial of Movants' declaration Nos. 1-5. Movants request that the Court 

grant Movants' declaration Nos. 1-5 because Movants have shown in their Second 

Amended Motion for Partial Summary Judgment that they should be granted those 

declarations as a matter of law. 

12. In short, there should be a partition and distribution of the Estate 

pursuant to Texas Probate Code Sections 380 et seq., all assets of the Estate should 

be considered to effect a proper partition and distribution, and how the assets 

should more specifically be partitioned and distributed among the parties (including 

possible return of some distributed assets) should be ordered by the Court after an 

evidentiary hearing. 

C. Ruling Nos. 5-8 

13. Movants request a new trial and the Court's reconsideration and 

modification of ruling Nos. 5-8 it made within Exhibit "A." As a matter of law, these 

rulings are improper in that they: 

(a) do not conform to the proper partition and distribution process for 

all assets that have been under the administration of the Independent 

Administrator, and 

(b) "grant" relief to the Independent Administrator that was not the 
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subject of the Motions for Partial Summary Judgment. The Independent 

Administrator cannot be granted this relief because it did not ask for it in a 

motion for partial summary judgment. The Court should enter an order that 

only grants or denies the relief requested in the Motions for Partial Summary 

Judgment that were actually filed. 

14. Further, with respect to the substance of the Court's ruling No.5, 

Movants request a new trial, reconsideration, clarification, and modification of the 

Court's ruling that the Independent Administrator can distribute undivided 

interests. Movants request that the Order, after a new trial, be modified to grant 

Movants' requested relief that the Independent Administrator must seek a § 150 

partition and distribution and cannot distribute undivided interests without the 

beneficiaries' informed consent. 

15. Alternatively, if the Court does not modify its Order, Movants request 

clarification of the Court's ruling. Because the ruling does not state the reasons for 

this holding, it is unclear whether the Court held that (a) in all instances an 

independent administrator has the authority to distribute undivided interests (if it 

were to be the proper fiduciary choice) or that (b) in the set of circumstances of this 

particular case as a matter of law it would be in keeping with the Independent 

Administrator's fiduciary duty for the Independent Administrator to distribute 

undivided interests instead of follow a Section 150 partition procedure, and 

whether that is based upon some findings of fact with respect to alleged consent 
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and/or agreement to distribute, and/or factual analysis of the consequences of 

distributing undivided interests versus distributing assets by partition for the 

parties and assets involved in this case. 

16. Movants believe that a ruling of (a) is substantively incorrect and is 

also procedurally impermissible because it is not a ruling requested by the Motions 

for Partial Summary Judgment. Movants believe that a ruling of (b) is substantively 

incorrect and is also procedurally impermissible because it is not a ruling requested 

by the Motions for Partial Summary Judgment and because it involves fact questions 

that can be resolved only in a full evidentiary hearing (even were there a choice 

between distribUting undivided interests and partitioning). 

17. Further, with respect to the substance of the Court's ruling Nos. 6 and 

7, Movants request a new trial, reconsideration, clarification, and modification of the 

Court's ruling that the Independent Administrator has the sole authority to require 

return of some community property previously distributed if equitable and financial 

circumstances warrant it. Movants request that the Order, after a new trial, be 

modified to grant Movants' requested relief that the Independent Administrator 

must seek a § 150 partition and distribution, and that all assets of the Estate be 

considered as part of the Court's partition and distribution process. As such, any 

return of Estate assets would be dictated by the partition and distribution 

procedure of Texas Probate Code Sections 380 et seq., which would result in a Court 

order that states which assets must be returned in order to effectuate a proper 
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partition and distribution. The Independent Administrator is not granted the 

authority to determine on its own how the assets, including those already 

distributed, should be partitioned. 

D. Ruling No.8 

18. In ruling No.8, the Court held that it found by a "preponderance of the 

evidence" that the Independent Administrator has only made distributions that 

were not "unlawful." The Court's ruling is either an impermissible finding of fact or 

in impermissible ruling, as explained below. 

(a) Impermissible finding of fact: Courts are not to enter findings of fact 

with respect to motions for summary judgment; the Court is to rule 

only as a "matter of law." See IKB Indus. v. Pro-Line Corp., 938 S.w.2d 

440,441 (Tex. 1997); Linwood v. NCNB Tex., 885 S.W.2d 102, 103 (Tex. 

1994). Further, even for a finding of fact, the Court used the wrong 

evidentiary standard. The standard for granting relief as to a motion 

for partial summary judgment is that there be "no genuine issue of 

material fact," which is a much higher standard than a "preponderance 

of the evidence" standard. See TEX. R. CIV. P. 166a. 

(b) Impermissible ruling: No party requested in the Motions for Partial 

Summary Judgment that the Court determine that the bank (JPMC) had 

made no unlawful distributions. Therefore, the Court cannot issue that 

ruling in this summary judgment proceeding. Movants requested a 
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ruling that Movants should not be harmed by any prior improper 

distributions. Furthermore, the Court used the wrong evidentiary 

standard of a "preponderance of the evidence," and Movants presented 

evidence that contradicts the bank's evidence and thus have created a 

genuine issue of material fact. Therefore, the Court cannot rule as a 

matter of law in this summary judgment proceeding that the bank's 

distributions were not "unlawful." 

IV. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Stephen B. Hopper and Laura S. 

Wassmer request the following: 

1. That the Court modify its ruling No.1 by denying Plaintiffs issues 1, 6, 

and 7; 

2. That the Court grant a new trial, reconsider and modify the Court's 

denial of Movants' declaration Nos. 1-5, and instead grant Movants' 

declaration Nos. 1-5. 

3. That the Court grant a new trial, clarify and modify its Order with 

respect to its ruling No. 5 as to the Independent Administrator's 

distribution of undivided interests, by ordering that the Independent 

Administrator must seek a § 150 partition and distribution and cannot 

distribute undivided interests without the beneficiaries' informed 
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consent (or clarifying the Court's Order as requested herein if the Court 

does not grant Movants' requested relief); 

4. That the Court grant a new trial. reconsider and modify ruling Nos. 5-8 

as requested herein; and 

5. That the Court grant Movants such other and further relief, both 

general and special, at law or in equity, to which they may show 

themselves to be justly entitled and for which they will ever pray. 
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Respectfully submitted, 

GLAST, PHILLIPS & MURRAY, P.C. 

BY~ 
State Bar No. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARYSTOLBACH 
State Bar No. 19277700 

GLAST, PHILLIPS & MURRAY, P.e. 

14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 
STANLEY M. JOHANSON 
State Bar No. 10670800 
STANLEY M. JOHANSON, P.C. 
727 East Dean Keeton Street 
Austin, TX 78705-3299 
Tel: 512-232-1270 
Fax: 512-471-6988 

ATTORNEYS FOR STEPHEN B. HOPPER 
AND LAURAS. WASSMER 
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CERTIFICATE OF SERVICE 

The undersigned certifies that on the J2!::-day of June, 2012, a true and 
correct copy of the above and foregoing document was sent by email and certified 
mail, return receipt requested, to the following: 

Mr. Thomas H. Cantrill 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P.c. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.c. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

~~ MarkC. och 

A hearing on the above and foregoing Motion has been set for the __ day of 

_______ -', 2012, at ____ .m. in the courtroom of the Probate 

Court No.3 of Dallas County. 

JUDGE PRESIDING 
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No, PP.-1l-3238-3 

INRE: ESTATE OF 

MAX D. HOPPER, 

) 

) 

) 

IN THE PROBATE COURT 

DECEASED 

JO N. HOPPER, ) 

) 

NO,3 

Plaintiff, 

V. 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

On the 31" day of January, 2012, came on to be beard the following matters: 1) 
Plaintiff Jo N. Hopper's Motion For Partial Summary Judgment; 2) Stephen Hopper's 
and Laura WasSTller's Second Amended Motion for Partial Summary Judgment; 
JPMorgan Chase Bank, N,A.'s Response To Jo Hopper's Motion For Partial Summary 
Judgment And Stephen Hopper's And Laura Wassmer's Second Amended Motion For 
Partial Summary Judgment; and 3) various objections, written and oral, concerning the 
presentation of the above matters. 

The COUrt: 

J. GRANTS Issue Nos. One, Six, and Seven, ofPJaintiff Jo N. Hopper's Motion For 
Partial Summary Judgment; 

2. DENIES Issue Nos. Two through Five, and Eight, of Plaintiff Io N. Hopper's 
Motion For Partial Summary Judgment; 

3. DENIES Issues Nos. One through Five, of Stephen Hopper's and Laura 
Wassmer's Second Amended Motion for Partial Summary Judgment; 

4. DENIES all objections, written and oral, concerning the presentation of the above 
matters. 

5. DECLARES that the Independent Administrator JPMORGAN CHASE BANK, 
N.A., may distribute the Robledo Property in undivided interests, subject to the 
Homestead Right and the existing mortgage indebtedness, to-wit: 50% to Jo N. 
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Hopper, and 25% each to Decedent's two children, at any time, including the 
present time; 

6. DECLARES that the Independent Administrator JPMOROAN CHASE BANK, 
N,A., may require return of [some] community property previously distributed to 
any party, if equitable and financial circumstances warrant it; 

7, DECLARES that all such retoms of distributions of property, cash, stocks. and 
what-have-you. shall be effected by the Independent Administrator exercising its 
sole authority, which authority shall be exercised with discretion, and not 
unreasonably; 

8. DECLARES thal the evidence presented in the various motions, affidavits. 
arguments of counsel, and all other material presented to the Court, indicate by a 
preponderance of the evidence that the Independent Administrator bas only made 
distributions that were not "unlawful." 

SIGNED "", ... ,,' '" ~?2~0====~E~P~RE;S~ID~:IN~G:=======-----
/ 
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Filed 
12 January 10 P5:39 
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County Clem 
Dallas County 

IN RE: ESTATE OF § 
§ 
§ 
§ 
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§ 
§ 
§ 
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§ 
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IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

STEPHEN HOPPER and LAURA WASSMER (collectively "Heirs") file this Second 

Amended Motion for Partial Summary Judgment and in support therefore would respectfully 

show as follows: 

I. 

RELIEF REQUESTED 

The Heirs respectfully request that the Court enter a summary judgment declaring the 

following: 

(I) The Independent Administrator must seek a partition and distribution of the Estate 

under Texas Probate Code Section 150, since the Heirs and Mrs. Hopper have not 

reached agreement on how the assets are to be distributed; 
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(2) A partition of the Estate under Texas Probate Code Section J 50 includes the 

entire community property estate subject to administration by the Independent 

Administrator. Such partition is not limited to a partition of Decedent's separate 

property and one-halfinterest in community property.; 

(3) The partition of the entire community property subject to estate administration 

must include Robledo, and the party that does not receive Robledo should receive 

assets equal in value to the full fair market value of Robledo; 

(4) In the partition and distribution of the Estate under Section 150, Robledo should 

be distributed to Mrs. Hopper, and assets of equal value should be distributed to 

the Heirs; and 

(5) The partition of Robledo should be decided in the context of all estate assets that 

were to have been partitioned and distributed under Texas Probate Code Section 

150, and the Heirs may not be prejudiced by the Bank's prior unlawful 

distributions of estate assets. 

II. 

SUMMARY JUDGMENT EVIDENCE 

This Motion for Partial Summary Judgment is supported by the pleadings and documents 

on file with the Court as well as Exhibits "A" and "B" to this Motion, which are incorporated 

herein by reference. 

III. 

FACTS 

A. Max D. Hopper Died Intestate. 

Max D. Hopper ("Decedent") died on January 25, 2010, intestate. He was survived by 

his second wife, Jo N. Hopper ("Mrs. Hopper'') and by his children from his first marriage, Dr. 
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to sell only when there is a necessity to pay debts and administration expensesS2
• 

But here the Bank does not ask this question as to just any property or even any 

other property; it specifically asks the Court declare it can sell, Plaintiff's 

Homestead to a third party (including the one-half already owned in fee by the 

Widow), subject to the PlaintifflWidow's homestead rights. The Bank again 

ignores the mandate it is given under § 271(a)(I) and § 272(d) TPC that "(d) In 

all cases, the homestead shall be delivered to the surviving spouse, i[ there be 

one .. ~ n. 

SubpartB. 

All of Plaintiff's Declarations Should Be Granted 

Plaintiff also moves for summary judgment on its "Count 1 - Declaratorv Judgment" -

see Petition, as to those matters beginning at page 31, as follows: 

1. Plaintiff states and seeks declaration: 

That the residence of Decedent Max Hopper and Jo Hopper ("Surviving Spouse"), 
located at 9 Robledo Drive, Dallas, Texas, was the community property of Decedent and 
Surviving Spouse prior to Decedent's death. [Petition, para. "C. I ", at p. 31J 

a. This is a mixed question of fact and law that Plaintiff asserts is uncontested and 

should be GRANTED to Plaintiff. 

2. Plaintiff states and seeks declaration: 

That immediately upon Decedent '8 death, Surviving Spouse retained and was fully vested 
in the fee simple title to her undivided one-hai[ of the Residence, and Decedent '8 undivided one-

52 §33J., 334, and 340. Texas P~obate Code. 

[00069992.DOC;2} 
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half thereof passed to his Stepchildren, Defendants Stephen and Laura. [Petition, para. "C.2 ", 
at p. 31] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 37 and 4S(b). This 

declaration should be GRANTED to Plaintiff. 

b. See also Argument and Authorities in Section II, Part B, Subpart "A. I " above, 

incorporated by reference herein. 

3. Plaintiff states and seeks declaration: 

That since the Residence was their community homestead, and since Surviving spouse 
has elected to maintain the Residence as her Homestead, Surviving Spouse has the exclusive 
right of use and possession thereof, and the Defendant Stepchildren's interest therein is subject 
to her exclusive right of use and possession. [Petition, para "G.3" at p. 31] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 283 and 284 and this 

declaration should be GRANTED to Plaintiff. 

4. Plaintiff states and seeks declaration: 

That the Homestead is not subject to administration, and no party may be granted a 
partition of the Homestead against Plaintiff, as long as she maintains it as her Homestead. 
[Petition, para. "C.4 ", at p. 31] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 284 and this 

declaration should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

5. Plaintiff states and seeks declaration: 

(OOI)6969l.DOC;Z) 
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That the Bank shall not charge against the Surviving Spouse's share of the assets being 
administered, any value attributable to the Surviving Spouse's right of sale use and possession of 
the children's one-half of the Residence and any tangible personal property in connection 
therewith. as a matter of law, as to the Homestead. [Petition, para. "C.3" at p. 32J 

a. See Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

6. Plaintiff states and seeks declaration: 

That Plaintiff is entitled to full and exclusive use, possession and enjoyment of the 
Homestead and fa maintain her Homestead interest at Robledo without interference from Ihe 
Defendant Stepchildren or Defendant Bank for the remainder of her natural life (or until she 
ceases to occupy the Homestead and has affirmatively and deliberately abandoned same). 
(Petition, para, "C.8" at p. 32] 

a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§ 284 and this 

declaration should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities set forth in Section II, Part B, Subparts "A.1" 

and "A.2" above and incorporated by reference herein. 

7. Plaintiff states and seeks declaration: 

That the Surviving Spouse has not requested of Ihe Court a non-prorata partition of 
community property between the Surviving Spouse and the Decedent '8 Estate as set forth in 
§ 385 of the Texas Probate Code - nor has the Surviving Spouse requested a partition of any 
kind of the Homestead. (Petition, para. "C.II ", at p. 33] 

a. This fact is undisputed. See Hopper Affidavit. 

8. Plaintiff states and seeks declaration: 

That neither the Independent Administrator nor any Cour~ may partition Plaintiff's 
Homestead between (I) the Plaintiff, and (ii) the Decedent '8 estate or the Stepchildren, or their 
successors or assigns, whether under §380 of the Texas Probate Code or otherwise, without the 
consent of the Plaintiff, as long as it is the Plaintiff's Constitutional homestead, until she either 
dies or voluntarily abandons the property. [Petition, para. "C.l3 ", at p. 33J 
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a. Plaintiff asserts this statement is the self-evident effect of the Texas Constitution, 

Art. 16, § 52, as quoted, supra and Texas Probate Code §§284 and this declaration 

should be GRANTED to Plaintiff. 

b. See also Arguments and Authorities in Section II, Part B, Subpart "A.2" above, 

incorporated by reference herein. 

PlaintifFs claims being sustainable both as a matter of logic or law, PlaintifFs MSI 

should be granted in all respects on all parts in this Subpart B. 

CONCLUSION 

Plaintiff respectfully prays that this Court grant her Motion for Summary Judgment, both 

against Defendant's Counterclaim as set out above and in favor of PlaintifFs Petition as set out 

above. 
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NO. PR·1l-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 
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Filed 

P
~ 12June22P2:41 

John Warren 
County Cler1l 
Dallas County 

IN THE PROBATE COURT 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENEDED 
MOTION TO SEYER 

STEPHEN HOPPER and LAURA WASSMER (collectively the "Heirs") file this First 

Amended Motion to Sever and in support therefore would respectfully show the Court as 

follows: 

I. 

ARGUMENT 

1. On January 31, 2012, the Court heard (a) Stephen Hopper's and Laura Wassmer's 

Second Amended Motion for Partial Summary Judgment, (b) Plaintiff Jo N. Hopper's 

Motion for Partial Summary Judgment; and (3) various objections, written and oral, 

concerning such pleadings. 

STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED 
MOTION TO SEVER 
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2. On February 14, 20 I 2, the Court entered an Order on Motions for Summary Judgment 

with respect to the above-referenced matters which was later vacated. 

3. Another Order was issued by the Court on May 18,2012 (the "Order"), 

4. Pursuant to Texas Rule of Civil Procedure 41, the Heirs request that the Court sever from 

the rest of this suit, and assign a new cause number to, the issues that were presented for 

summary judgment in the parties' Motions for Partial Summary Judgment to the extent 

that such issues are decided against the Heirs in the Court's Order or in any new or 

revised Court order thereon. See TEX.R.CIV.P. 41 ("Any claim against a party may be 

severed and proceeded with separately"). 

5. These issues are properly severable because (a) the case involves more than one cause of 

action, (2) the severed claims would be the proper subject of a lawsuit if independently 

asserted, and (3) the severed claims are not so interwoven with the remaining action that 

they involve the same facts and issues. F FP. Oper. Partners v. Duenez, 237 S. W.3d 

680, 593 (Tex. 2007); Guaranty Fed. Say. Bank v. Horseshoe Oper. Co., 793 S.W.2d 

652,658 (Tex. 1990). 

6. These issues can be severed as the subject of motions for partial summary judgment. A 

severance would allow the partial summary judgment to be appealed, See, e.g., 

Cherokee Water Co. v. Forderhause, 641 S.W.2d 522, 525 (Tex. 1982); Pilg.rim Enters. 

v. Maryland Cas. Co .. 24 S.W.3d 488, 491-92 (Tex. App. - Houston [I't Dist.] 2000, no 

pet.). 

7. The Court should grant this Motion to Sever because if any of the grounds for the Heirs' 

Second Amended Motion for Partial Summary Judgment are decided against them, the 

Heirs cannot effectively pursue their other key rights in this case, including claims for 
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liability and damages that rest on the questions of law presented in the Heirs' summary 

judgment motion. 

8. Further, the Court should grant this Motion to Sever because the rulings in the Court's 

Order directly impact the rest of the Estate's administration, including as to whether the 

distribution of assets should be through partition or as undivided interests, an obviously 

critical aspect of the Estate administration. 

9. Granting this Motion to Sever will do justice, avoid prejudice, and will be more 

convenient for the parties and the Court because critical issues in this case could then be 

readily appealed, which would allow for the proper resolution of these issues and the rest 

of the case. See, e.g., Duenez, 237 S.W.3d at 593; Guaranty Fed. Sav. Bank, 793 S.W.2d 

at 658. 

n. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, the Heirs request that the Court 

grant this First Amended Motion to Sever as set forth herein and grant the Heirs all other and 

further relief, at law and in equity, to which they may be just entitled. 

STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED 
MOTION TO SEVER 

052-000736 
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Respectfully submitted, 

GLAST, PHILLIPS & MURRA Y, P.C. 

C·~~-
By: M~OCH 

State Bar No. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARY STOLBACH 
State Bar No. 19277700 

GLAST, PHILUPS & MURRA Y, P.C. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254- I 449 
Tel: (972) 419-8323 
Fax: (972) 4 I 9-8329 

ATTORNEYS FOR STEPHEN HOPPER 
AND LAURA WASSMER 

STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED 
MOTION TO SEVER 
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PAGE 4 

415



CERTIFICATE OF SERVICE 

The undersigned certifies that on the 22" day of June, 2012, a true and correct copy ofthe above 
and foregoing document was sent via hand delivery, to the following: 

Mr. Thomas H. Cantrill 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suite 4242 
Dallas, TX 7520 I 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.C. 
100 Highland Park Village, Suite 200 
Dallas, TX 75205 

Michael A. Yanoff 
Thompson, Coe, Cousins & Irons, L.L.P. 
Plaza of the Americas 
700 North Pearl Street 
Twenty-Fifth Floor 
Dallas, Texas 75201-2032 

Mark C. E eh 

STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED 
MOTION TO SEVER 

052-000138 
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IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JPMORGAN CHASE, N.A., STEPHEN 
B. HOPPER and LAURA WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

NO.3 

DALLAS COUNTY, TEXAS 

STEPHEN HOPPER'S AND LAURA WASSMER'S MOTION TO ORDER PLAINTIFF 
TO ALLOW THE HEIRS TO INSURE THEIR CURRENT YET DISPUTED 

UNDIVIDED INTEREST IN ROBLEDO AND TO PROHIBIT INTERFERENCE OF 
PLAINTIFF WITH THE HEIRS' ATTEMPTS TO OBTAIN PROPERTY AND 

LIABILITY INSURANCE 

***************************************************** 

PLAINTIFF HAS PROHIBITED THE HEIRS FROM INSURING THEMSELVES, 

AT THEIR OWN COST. THUS REQUIRING THE COURT'S INTERVENTION. 

STEPHEN HOPPER and LAURA WASSMER (collectively the "Heirs") file this 

MOTION TO ORDER PLAINTIFF TO ALLOW THE HEIRS TO INSURE THEIR CURRENT 

YET DISPUTED UNDIVIDED INTEREST IN ROBLEDO AND TO PROHIBIT 

INTERFERENCE OF PLAINTIFF WITH THE HEIRS' ATTEMPTS TO OBTAIN 

Page 11 
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PROPERTY AND LIABILITY INSURANCE and in support therefore would respectfully show 

the Court as follows: 

1. Over the strenuous objections of the Heirs, Defendant Bank issued undivided 

interests in the homestead on Robledo Drive to the Heirs on June 25, 2012. The Heirs had 

previously and consistently urged the partition of all of the Estate pursuant to Texas law and 

Section 150 of the Texas Probate Code. 

2. Notwithstanding the Heir's objections, they now appear to be the owners of an 

undivided interest of a combined 50% of Robledo. While they object to such distribution without 

partition, they nevertheless wish to immediately obtain property and liability insurance related to 

their partial ownership and subjected liabilities. 

3. Numerous attempts have been made by the Heirs and their counsel to obtain this 

insurance, yet Plaintiff Jo Hopper has interfered with and prohibited the Heirs from obtaining 

same by instructing her insurance agent to not cooperate with the Heirs or allow their names to 

be added as "additional insureds" on the Declarations page of the existing insurance policy 

previously obtained by Plaintiff. 

4. Attached hereto marked as Exhibit A and incorporated herein for all purposes is a 

copy of the current Declarations page of the Robledo policy indicating that the only person with 

an insurable interest is the Plaintiff. The Heirs have been advised by insurance industry experts 

that they cannot obtain another policy on a property for which a policy has already been issued. 

Neither can they obtain "partial" insurance on an undivided interest ownership. Rather, they 

must be part of and insured under the existing policy. 

5. Chubb will not add the Heirs as additional insureds without the Plaintiff's 

agreement and the Plaintiff will not agree to allow the Heirs to insure their interests unless the 
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Plaintiffs demands for additional compensation are first met. The amount demanded by the 

Plaintiff is disputed and Plaintiff is attempting to extort the disputed amount or withhold her 

"authority" to allow the Heirs to insure themselves. 

6. After failing to be able to place insurance on their interests themselves, the Heirs 

tendered payment to the Plaintiff of more than their proportional expense for the insurance for 

the current term (Sept. 1.2011 - Aug. 31,2012). They sent a $600.00 check to the Plaintiff to 

reimburse her for their percentage of the cost of the annual insurance starting as of June 25, 

2012, the date on which they received (over their objection) formal deeds distributing these 

undivided ownership interests and the date on which the Bank filed them of record. 

7. On July 20, 2012, Plaintiffs counsel returned the check and demanded that the 

Heirs pay Plaintiff an additional amount in the thousands, or they would not be allowed to insure 

their current disputed ownership. See Exhibit B attached hereto. 

8. As it currently stands, the Heirs have no insurance policy to cover their property 

interest or liability. Should the dwelling bum or should someone be injured on the property, they 

have no formal coverage. I 

9. The current policy of insurance covers September I, 20 II until August 31, 2012. 

The total cost of the policy was $6,198. Dividing that amount by the 365 days of the year equals 

a daily insurance cost of $16.98. The Heirs obtained the disputed distribution on June 25. There 

are 66 days left of the coverage including the 25th
• The actual cost for the Heirs' coverage should 

be half of the remaining coverage. That amount should be calculated by multiplying 66 days 

times $16.98 times 50% (to reflect their liz ownership). That amount is $560.37. The Heirs, in an 

1 The Heirs do claim, however, that after the Plaintiff's refusal to accept the check (which is more than the 
prorated percentage of cost attributable to the Heirs' 50% interest from June 25 to the expiration of the current 
policy on Sept. 1,2012) and refusal to allow them to obtain formal insurance, the Plaintiff herself is liable to fully 
indemnify and hold harmless the Heirs from any and all casualty losses, as is the Bank for wrongfully distributing 
the interest and failing to assure the Heirs of the ability to insure. 
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abundance of caution sent Plaintiff $600.00 ... more than required .. . but were still refused 

insurance by the Plaintiff who now withholds "permission" to her agent to allow the naming of 

the Heirs as "additional insureds" unless her personal demands for more money are met. 

10. A dispute between co-tenants in common is not unusual. That THIS Plaintiff has 

used her unique position as customer of Chubb to withhold the ability of the Heirs to insure 

themselves .. . at their own cost . .. should come as no surprise to the Bank. They knew of the 

absolute certainty of this situation, yet ignored it in their distribution. Surely, this Court did not 

intend for the Plaintiff to be allowed unilateral control over whether or not, at their own cost, 

the Heirs are able to insure themselves. This Court must now intervene to allow the Heirs to 

protect their interests and not be held hostage by the Plaintiff. 

WHEREFORE PREMISES CONSIDERED, The Heirs pray that the court ORDER the 

Plaintiff to immediately allow the Heirs to become "additional insureds" named on the 

Declarations page of the current insurance policy by directing the insurance agency to do so for 

the payment by the Heirs to the Plaintiff of $560.37. The Heirs pray for such other relief, both 

general and special, to which they may show themselves justly entitled and for which they will 

ever pray. 
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Respectfully submitted, 

By: 

~H~PS&MURRAY,P.C. 

~ 
State BaM. 06630360 
MELINDA H. SIMS 
State Bar No. 24007388 
GARY STOLBACH 
State Bar No. 19277700 

GLAST, PHILLIPS & MURRA Y, P .C. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 

ATTORNEYS FOR STEPHEN HOPPER 
AND LAURA WASSMER 
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CERTIFICATE OF SERVICE 

The undersigned certifies that on the 2nd day of August, 2012 a true and correct copy of the 
above and foregoing document was sent by certified mail, return receipt requested, to the following: 

Mr. Thomas H. Cantrill 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Via Hand-Delivery 

Mr. James Albert Jennings 
Erhard & Jennings, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 7520 I 

Via Hand-Delivery 

Mr. Michael 1. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
Via Hand-Delivery 

~ Mark C. noch 
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TEXAS STANDARD HOMEOWNERS POLICY 
DECLARATIONS PAGE 

Chubb & Son, 8 division of Federal Insurance Company 
15 MOI.Inlain View Road, Warren, lNew Jersey 07060 

CHUBB 

Name and Address of Insured 

JO N. HOPPER 
9 ROBLEDO DRIVE 
DALLAS, TX 75230-3054 

Policy Period 
Effective Date: 09/01/11 
expiration Date: 09/01/12 
at 12:01 a.m. standard time at the location of the 
residence premises/dwelling 
9 ROBLEDO 
DALLAS, TX 75230 
COUNTY - DAllAS 
Residence Premises/Owelllng 
lot Block Addition 

Mortgagee 
FIRST REPUBLIC BANK 
ITS SUCCESSORS AND/OR ASSIGNS 
POBOX 1527 
ORANGE, CA 92856-0527 
loan No 22-063027-7 

Section I Property 
Coverage A. Dwelling 

Other Structures 

Coverages 

Coverage B. Personal Property 
Personal Property Off Premises 

Section II Liability 
Coverage C. Personal Liability(each occurrence) 

Basic Premium 

Coverage D. Medical Payments to Others(each person) 
Other Residential Premises· Location 

Increased Liability Limits 

Loss of Use 
Other Coverages and Endorsements 
Endorsement Number and Title 
99-10-0299 07/92 POLICYHOLDER INFO. NOTICE 
02-10-0642 01/08 MOLD, fUNGI OR ••• COV. 
02-02-0494 02/10 TX PLAT. PROG. FOR HOMEOWNERS 
02-02-0497 06/08 EXTENDED REPL. COST 
02-02-0499 06/99 DAMAGED PROP. Of OTHERS 

Deductlbles 
(Section I only) 

Deductible Clause 1 1% of Dwelling Limit 
Deductible Clause 2 1% of Dwell jng Limit 
Deductible Clause 3 

Total Polley Premium 

Your premium will not change for this revision. 

Policy No. 11395241-14 

DNew DRewrite DRenewal 

!BAmended-Date 03/07/12 

Texas Homeowners Policy Form HO-C 
Company Name and Address 
CHUBB LLOYD'S INSURANCE COMPANY OF 
TEXAS - A TEXAS LLOYD'S COMPANY 
2001 BRYAN STREET, SUITE 3400 
DALLAS, TX 75201-3068 

Construction: BR I CK 
Protection Class: 2 
Roof Type: TILE 

Agent Name and Address 
HIGGINBOTHAM & ASSOCIATES, INC. 
500 W. 13TH STREET 
FORT WORTH, TX 76102 

Agent No. 41714 Sub Agent 999 

Limits of 
Liability Premium 

$ 2,578,000 $ 5,583 
$ 515,600 
$ 1,546,800 Included 
Included XlOOOOOOOOO< 
XXXXXXXXXXXX $ 5,583 

$ 500,000 Included 
$ 25,000 Included 
XXXXXXXXXXXX 
XXXXXXXXXXXX $ 23 
Un I iml ted XlOOOOOOOOO< 

SEE PAGE 2 
Included 
S 5 

$ 5,000 $ 4 
Deductible 

Amount of Adjustment 
Deductible Premium 

$ 25,780 
$ 25,780 

XXXXXXXXXXXX $ 6,198 

OTHER COVERAGES, LIMITS AND EXC(:jIONS APPLY- REFER TO YOUR POLICY 

<-..D~ ~ "IIII!!EXI!'!l!H!'!'!!!'B~IT~' 
Form 02{)20{)4BB (Rev "08) p 

Paul N. Morflssette. Authorizea Signature I _ ... A'-'''-__ _ 
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TELEPHONE 
(214) 720-4001 

ERHARD & JENNINGS 
A PROFESSIONAl. CORPORATION 

ATTORNEYS AND COUNSELORS AT LAW 
THANKSGIVING TOWER 

160 I ELM STREET, SUITE 4242 
DALLAS, TEXAS 75201 

FACSIMILE 

(214) 871-1655 

JAMES ALBERT JENNINGS' 
Email: jjennings@.rhnrdjennings.<om 

or jajenning5@aol.com 

Via Halld-Delivery 
Mr. Mark Enoch 
Ms. Melinda Sims 
Mr. Gary Stolbach 
Glast, Phillips & Murray 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254 

July 20, 2012 

RE: Estate oj Max D. Hopper. Deceased: ./0 N. Hopper v. JP Morgan Chase 

Dear Counsel: 

Bank, N.A .• Stephen B. Hopper and Lalira Wa.wner; Cause No. PR-I 1-3238-
3IDemand regarding Insurance premium payments owed on No.9 Robledo, 
Dallas, Texas 75230, and, Return of Inadequate Payment (i.e., $600.00) 

Attached please find Stephen B. Hopper, M.D.'s original check #10273 in the amount of 
$600.00. along with a copy of his note, both just received by Mrs. Jo Hopper. It is returned in care of 
your fim1 inasmuch as Mrs. Hopper wants there to be absolutely no confusion that she is!!Q! prepared 
to accept such a sum (in regard to the Homeowner's insurance on No.9 Robledo) different from the 
insurance billing sent you previously. She is not. She neither has waived nor will waive her position 
in this regard. Mrs. Hopper's position on this matter is both principled and non-negotiable. Your 
clients' "free ride" is over. 

Mrs. Hopper's position is that such insurance on Robledo (as to your clients' respective one
half portion of the insurance premium) is owed in full for all applicable policy periods since Mr. 
Hopper's death (see our prior email of July 9, 2012 with attachments, copy attached). As the Deed 
itself reflects and recites (and as is the law in Texas), both Dr. Stephen Hopper and Ms. Laura 
Wassmer have been owners ofan undivided fee interest in Robledo since January 25, 2010. There 

-: BOARD CERTIFIED L\BOR AND EMPtOYME;,,\, LAW 

TEXAS BoARD OF LEGAl. SPECIALIZATION 

EXHIBIT 

i 6 
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July 20. 2012 
Page :2 

i~imlS no "magic" in the Deed's dale of June 25.2012. simply by virtue of tile fact that is thl.! dUle the 
Bank /<)ffnalized a lllore-than-lwo-year "reality." by virtue ora Jiling Deed on Ihm ,i<lte. 

Please replace the anached check with a check ror the C(llwct amount actually due under the 
current policy. which billing you have previously been given as lo lIm billing llmount (SCI.! .lull' 9'" 
ktter <luached hereto). 

/\Iso. our client e~pecls and DEMANDS your c1ienls pay their pro-rata portion of all insurance 
prcl11iulns due Ji'<lIll January 25.2010 forward in tillle. You havc ignored Ihal same request. in 
wri ting. (June 2X. 2012 .. sec attached) pre\ iousl:.. Our client bel icves that this Ihilurc of payment 
creates a cause of action in her favor againsl yuur clients. Do you really wunl Mrs. I Inpper to have to 
SUe your clients for this !;Iilure to pu)' sums ullljuestionably O\\ed. 

Vic look Illnvard to prompt remittance of all ~!lIllS properly due Irol11 the dUll: ofMr. I lopper" s 
death. li.lIward ill time. 

YOU ,\RE ON NOTICE. 

J..\J :.ic' 
Enclosures 

Cc: \like firaham ,,·enels. (yia email) 
Mike Yanofw/encis. (via email) 
Client w/encls. (via email) 

Sincere!) , 
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NO. PR-1l-3238-3 

IN RE: ESTATE OF § IN THE PROBATE COUIn' 
§ 

MAX D. HOPPER, § ;~" H_ 

§ 
DECEASED § 

§ 
JO N. HOPPER, § NO.3 

§ 
Plaintiff, § 

§ 
v. § 

§ 
JP MORGAN CHASE, N.A., STEPHEN § 
B. HOPPER and LAURA S. WASSMER, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

P/i 3: 36 

: ~. I 

.. , 
.. -./ 
, I 

JPMORGAN CHASE BANK, N.A. 'S RESPONSE TO MOTIONS FOR NEW TRIAL, 
MOTIONS TO SEVER, MOTION TO STAY, AND MOTION FOR PARTITION AND 

DISTRIBUTION 

JPMorgan Chase Bank, N.A. ("JPMorgan"), in its capacity as the Independent 

Administrator (the "Administrator") of the Estate of Max D. Hopper (the "Estate") and 

JPMorgan Chase Bank, N.A., in its corporate capacity (the "Bank")! files this consolidated 

Response to: 

(1) Stephen Hopper's and Laura Wassmer's "Motion for New Trial, Reconsideration, 

Clarification, and Modification of the May 18, 2012 Order on Motions for Partial Summary 

Judgment," 

(2) Mrs. Hopper's "Motion to Modify and Reconsider the Court's May 18th Order, or 

Alternatively, Motion for New Trial," 

(3) Stephen Hopper's and Laura Wassmer's "First Amended Motion to Sever," 

I As in the summary judgment motions, the relief requested in Mrs. Hopper's Motions and the Children's 
Motions only relates to the Administrator rather than to JPMorgan Chase Bank, N.A., in its corporate capacity. 
However, to the extent that any relief sought by the movants purports to be against the Bank, the Bankjoins in this 
Response. 

JPMORGAN CHASE BANK, N.A. 'S RESPONSE TO MOTIONS FOR NEW TRIAL, MOTIONS TO SEVER. MOTION TO 
STAY AND MOTION FOR PARTITION AND DISTRIBUfION- Page I 
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(4) Mrs. Hopper's "Motion to Sever," 

(5) Stephen Hopper's and Laura Wassmer's "Motion to Stay," and 

(6) Stephen Hopper's and Laura Wassmer's "Motion for Partition and Distribution 

Pursuant to Texas Probate Code Section 149B" as follows: 

Introduction 

In what is now Mrs. Hopper's and the Children's third attempt to argue their respective 

positions to the Court, Mrs. Hopper and the Children provide no new argument or authority 

which would necessitate a change in this Court's May 18,2012 Order (the "Order"). Instead, 

both parties belabor the same arguments they have been making for six months, the same 

arguments that have been rejected by this Court twice, Similarly, Mrs. Hopper and the Children 

provide no basis or legal analysis to support their respective motions for severance. And because 

all of the above motions should be denied, the Children's Motion to Stay must also be denied. 

Finally, because an accounting has already been provided, and given the issues still pending in 

this litigation regarding distribution, the Children's Motion for Partition and Distribution should 

likewise be denied. 

Argument and Authorities 

The Administrator will respond to each motion in turn. 

1. Children's Motion for New Trial, Reconsideration, Clarification, and 
Modification 

The Court can easily reject the Children's substantive attack on the Order because it sets 

forth no new law or argument. Instead, the Children simply continue to hold to the position that 

there must be a partition of the estate pursuant to Texas Probate Code 380, and that the 

JPMORGAN CHASE BANK, N.A.'S RESPONSE To MOTIONS FOR NEW TRIAL, MOTIONS TO SEVER, MOTION TO 
STAY ANn MOTION FOR PARTITION AND DISTRlBUTION- Page 2 
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Independent Administrator lacks the authority to make distributions in undivided interests. As 

such, the Children's Motion provides no reason for modification.2 

Procedurally, the Children argue that the Court did not have authority to make Ruling 

Nos. 5·8 in the Order, because those rulings "grant relief to the Independent Administrator that 

was not the subject of the Motions for Partial Summary Judgment." Motion at 5·6. However, 

this assertion reflects a conceptual misunderstanding of the Court's Order and the Court's 

authority to decide questions of law. 

First, the Court has not granted summary judgment to the Administrator. Rather, Ruling 

Nos. 5·8 are simply the Court's conclusions of law that are necessary to, and form the basis of, 

the Court's ruling on Mrs. Hopper's and the Children's motions for summary judgment. Simply 

because the Court declined to adopt the Children's theory of the law, and resolved against the 

Children the legal questions they presented, does not mean that the Court "granted" the 

Administrator anything. See United Parcel Service, Inc. v. Tasdemiroglu, 25 S.W.3d 914, 917 

(Tex. App.-Houston [14 Dist.] 2000, pet. denied) ("The effect of al! legal rulings is a benefit to 

one party and a detriment to the other. However, we disagree with UPS that a denial of one 

party's summary judgment on a question of law is an 'effective' grant of summary judgment for 

the other party.") 

Second, the Court had full authority to make such rulings of law. Indeed, deciding 

questions of law is one of its "core functions." Union Carbide Corp. v. Martin, 349 S. W.3d 137, 

147 (Tex. App.-Dallas 2011, no pet.) ("The core functions of a trial court include hearing 

evidence, deciding issues of fact raised by the pleadings, deciding questions of law, rendering 

2 As an initial matter. the Administrator notes that the Children make various contentions about the 
Administrator's supposed interpretation of the Order, The Administrator's Response deals solely with the matters 
that are in the record. and not the Children's misstatement about the Administrator's purported interpretation of the 
Order. 
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final judgments, and enforcing judgments."). "Questions of law are appropriate matters for 

summary judgment." Rhone-Poulenc, Inc. v. Steel, 997 S.W.2d 217,223 (Tex .. 1999). And the 

Texas Supreme Court has recognized that under Rule 166a, the trial court has full authority to 

rule on "issues raised in the motion, response, and any subsequent replies." Stiles v. Resolution 

Trust Corp., 867 S.W.2d 24, 26 (Tex. 1993). The Children and Mrs. Hopper presented these 

legal questions to the court for resolution themselves by filing their initial motions, and· the 

Administrator defended both motions by pointing out how both were legally incorrect. In order 

to resolve a motion for summary judgment, the Court necessarily has to rule on the theories 

raised by the non· movant, especially when they present pure legal questions. 3 Thus, the Court 

had full authority to resolve the legal issues raised on summary judgment by the Children and 

Mrs. Hopper, and by the Administrator in response. 

It is important to note that Mrs. Hopper and the Children contended in their motions for 

summary judgment that no facts were in dispute. See Children's Motion for Summary Judgment 

at 5 ("there are no genuine issues of material fact"); Mrs. Hopper's Motion for Summary 

Judgment at 5 ("The issues are purely questions of law. No relevant facts are or could be 

disputed."). And because no facts were in dispute, each issue could only be resolved by a legal 

ruling. In essence, the Children placed pure questions of law before the Court. 

3 It is axiomatic that the Court has a duty to resolve the legal questions presented on summary judgment. 
See Brookshire Koty Drainage Dist. v. Lily Gardens, LLC, 357 S.W.3d 661, 664 -65 (Tex. App.-Houston [I Dist.] 
20 II, pet. denied) ("The primary distinction between traditional and no·evidence motions for summary judgment is 
not whether the court must decide legal issues to rule on the motion-both motions require the court to act as 
arbiter afthe law.") (emphasis added); CPS Intern., Inc. v. Dresser Indus., Inc., 911 S. W.2d 18, 23 (Tex. App.-EI 
Paso 1995, writ denied) ("We recognize that summary judgment is most appropriate when the only disputed issues 
are questions of law, and we do not imply otherwise. We mean only that a question of law is less sensitive to extant 
factual controversies because it ;s the trial court !hal must resolve them, while summary judgment with respect to 
issues not exclusively committed to the trial court is precluded by any genuine issue of material fact.") (emphasis 
added). In this case, with the facts undisputed, Mrs. Hopper and the Children presented the Court with pure legal 
questions as the grounds for summary judgment. See Tex. R. Civ. P. 166a(c) ("The motion for summary judgment 
must state the specific grounds therefore."). Thus, the Court had to rule on these issues (Nos. 5-8) in ruling on the 
motions, because they were the specific grounds upon which the motions for summary judgment relied. 
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For example, the Children asked for a ruling that the Administrator "must seek a 

partition." With no facts in dispute, this is a pure legal question, either a "yes" or a "no." There 

is no room in between, no grey area. Either "yes," a partition is mandatory, or "no," it is not. 

The Children expressly moved for a ruling on this issue. But now that the Court has ruled, the 

Children contend that the Court did not have the authority to say "no," and was somehow limited 

to saying only "yes" or "not yes." Such an argument is illogical. The Children themselves 

placed the issues squarely before the Court for ruling, and cannot now complain that the Court 

lacked authority to interpret the law contrary to their view. 

Likewise, the Children placed the legal issues regarding the propriety of pnor 

distributions and the Administrator's authority to require the return of such distributions squarely 

before the court. In their Second Amended Motion for Partial Summary Judgment, the Children 

asked for summary judgment on their declaration that 

[t]he partition of Robledo should be decided in the context of all 
estate assets that were to have been partitioned and distributed 
under Texas Probate Code Section J 50, and the Heirs may not be 
prejudiced by the [Administratorj's prior unlawful distribution of 
assets. 

Children's Motion for Summary Judgment at 34-37. Necessary to such a declaration is a holding 

that the prior undivided interest distributions by the Administrator were indeed "unlawful." 

Thus, the Children necessarily moved for a ruling that the Administrator's prior undivided 

interest distributions were "unlawful" as a matter of law. The Court's Ruling No.8 simply 

denies the Children this relief. And again, Ruling No. 8 does not "grant" relief to the 

Administrator. Ruling No.8 is an explanation of why the Court refused to declare as a matter of 

law that prior undivided interest distributions were unlawful. Therefore, the fact that the Court 

included the language "preponderance of the evidence" does not discredit its ruling. If the Court 

did not find the prior undivided interests distributions unlawful by a preponderance of the 
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evidence, the Children certainly failed to establish the same "as a matter of law." The Children 

chose the time and procedure to place these issues before the Court, and now have received the 

Court's ruling. 

In City of San Antonio v. Summerglen Property Owners Ass'n Inc., 185 S.W.3d 74 (Tex. 

App.-San Antonio 2005, pet. denied), the Court of Appeals affirmed the trial court's authority to 

make determinations Qf law in a similar procedural context. In Summerglen, the City of San 

Antonio proposed to annex additional areas within its extra-territorial jurisdiction, including the 

community of Summerglen, within three years. Id. at 79. After the City gave statutory notice 

and presented the plan, representatives of Summerglen opposed the annexation. Id. Various 

public hearings and negotiations sessions were held over the next two years. Id. In February 

2005, the Summerglen Property Owners Association, Inc. and various individual property 

owners filed suit against the City, seeking a declaration that the annexation was unlawful due to 

various procedural violations in the annexation process. Id. at 79-80. On June 16,2005, House 

Bill 585 was signed by the Governor, and became effective immediately. Thereunder, the City 

was prevented from annexing the Summerglen area. Id. at 80. 

On June 23, the City filed a plea to the jurisdiction contending that the individual 

property owners did not have standing to sue on these claims. Jd On June 28, 2005, the 

property owners filed for a temporary injunction to prevent any further action by the City to 

annex the Summerglen area, contending that such action would be in violation of H.B. 585, and 

also amended their petition seeking a declaratory judgment that such acts would violate H.B. 

585. Id. The City then filed a Second Amended Answer, including a counterclaim for 

declaratory relief that the H.B. 585 was unconstitutional. Jd. The Court held a hearing on the 

temporary injunction and plea to the jurisdiction on July 27, 2005. Id However, at that hearing, 
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counsel for the City acknowledged that the City's counterclaim for a declaration that H.B. 585 

was unconstitutional "could not be set and ruled on until the Texas Attorney General had been 

given 45 days notice to appear (which time would expire in mid-Augusi)." ld at 81, n.6. 

Nevertheless, the trial court entered an order on August 12, 2005, denying the City's plea to the 

jurisdiction, and granting the temporary injunction. Id 

The City appealed both orders, in part, seeking a review of the constitutionality of H.B. 

585. Id at 81-82, 86. The property owners argued that the trial court did not rule on the issue of 

constitutionality. Jd at 86. The City argued that the trial court necessarily ruled on 

constitutionality (and thus it was appealable) because a ruling that the property owners had 

standing to sue under H.B. 585 necessarily included a ruling of law that H.B. 585 was 

constitutional. Jd 

In considering whether the issue of the constitutionality of H.B. 585 was properly raised 

and ruled on, the Court of Appeals reasoned: 

The City asserts the constitutionality of H.B. 585 was squarely 
before the trial court because the issue was specifically raised in its 
written pleadings, argument and evidence were presented at the 
hearing on whether the bill is an unconstitutional local law, and the 
property owners were seeking to invoke their rights under H.B. 
585 to enjoin and, ultimately, prohibit the proposed annexation. In 
written pleadings, the City raised the issue of the bill's 
constitutionality in its response to the application for temporary 
injunction, and in a counter-claim for declaratory relief included in 
its second amended answer. At the hearing, the City acknowledged 
that its counterclaim for a declaratory judgment that H.E. 585 is 
unconstitutional could not be set or ruled on because the Attorney 
General had not yet been permitted the required 45-days' notice to 
intervene. The City maintained, however, that the constitutionality 
of the bill was at issue, and was properly before the court, with 
respect to its plea to the jurisdiction and the temporary injunction 
because if the bill was an unconstitutional local law, then the 
property owners had no standing to request the declaratory relief 
sought, i.e., that H.B. 585 barred annexation of their areas. 
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Based on the record, we conclude that the issue of H.B. 585's 
constitutionality was properly raised in the trial court, and that it 
was necessary for the court to make a ruling on the 
constitutionality of H.B. 585 in order to reach its conclusion that 
the property owners have standing to seek relief under H.B. 585 .. 
. Because we conclude that resolution of the constitutionality of 
H.B. 585 was necessary to a determination a/whether the property 
owners have standing to assert their rights under the bill, we 
interpret the trial court's order finding standing as containing an 
implicit ruling that H.B. 585 is constitutional. 

Id at 87-88 (emphasis added). Thus, the court recognized that even though the City sought 

declaratory relief on the exact issue of constitutionality, and could not move for summary 

judgment on that declaration, the issue was nevertheless properly raised and decided by the trial 

court. This issue was properly raised by the City'S pleadings and "response to the application for 

temporary injunction." The mere fact that the City did not move for summary judgment on this 

issue did not prevent the trial court from ruling on it, because it was necessary to the 

determination ofan issue properly raised. 

In this case, the Administrator (like the City in Summerglen), did not move for summary 

judgment on its declarations. However, Mrs. Hopper did move for summary judgment denying 

nearly all of the Administrator's requests. Also, Mrs. Hopper's and the Children's motions for 

summary judgment granting their own declarations specifically raised the exact issues the 

Children now complain were not before the Court. And further, the same issues were raised by 

the Administrator's responses to both Mrs. Hopper and the Children's Motions, and thoroughly 

briefed and argued by the parties. Like the constitutionality of H.B. 585 in Summerglen (which 

is a purely legal question), the Administrator's authority to act (a purely legal question) was 

necessarily decided in resolving Mrs. Hopper's and the Children's motions for summary 

judgment. That the necessary ruling was implicit in Summerglen and explicit in the instant case 

makes no difference. 
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The Children also argue that Ruling No.5 is incorrect because it "involves fact questions 

that can be resolved only in a full evidentiary hearing." Children's Motion at 7. This argument 

is in stark contrast to their position in seeking summary judgment. See Children's Motion for 

Summary Judgment at 5 ("there are no genuine issues of material fact"). The Children do not say 

what these "fact questions" are, because they do not exist. Ruling No.5 resolved the pure legal 

question of whether the Administrator has the authority to distribute in undivided interests. 

Upon the undisputed facts, the law also determines the shares to be distributed. Also, the 

Children request "clarification" of Ruling No.5. Children's Motion at 6. The Children are not 

entitled to an advisory opinion from this Court regarding "all instances." As such, Ruling No.5 

is an appropriate legal ruling from the Court on summary judgment, and needs no clarification. 

After presenting no new argument or authorities on Ruling Nos. 6 and 7, the Children then 

address Ruling No.8. Again, the Children contend that "no party requested" such a ruling. As 

discussed above, this assertion is incorrect. By moving for summary judgment on its declaration 

that prior distributions were "unlawful," the Children themselves requested this legal ruling. 

And the Administrator responded to this issue. Therefore, it was squarely before the court. The 

Children also argue that Ruling No.8 is an "impermissible finding of fact," and that "[ c Jourts are 

not to enter findings of fact with respect to motions for summary judgment." Children's Motion 

at 8 However, this is incorrect. Ruling No.8 is not an impermissible finding of fact; rather, it is 

an explanation of why the Court refused to declare as a matter of law that prior undivided 

interest distributions were unlawful. Therefore, the fact that the Court included the language 

"preponderance of the evidence" does not discredit its ruling. If the Court did not find the prior 

undivided interest distributions unlawful by a preponderance of the evidence, it follows that the 
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Children certainly failed to establish the same "as a matter of law." The Children chose the time 

and procedure to place these issues before the Court, and now have received the Court's ruling. 

2. Mrs. Hopper's Motion to Modify, Reconsider, or Motion For New Trial 

Similar to the Children's Motion, Mrs. Hopper's Motion urges the Court to reconsider its 

rulings without providing any new argument or authorities. Mrs. Hopper again contends that her 

declaration No.3 should be granted because it is "almost exactly the same thing" as No.6, which 

the Court granted. Mrs. Hopper's Motion at 10. 

Mrs. Hopper argues at length that the implication of the Court's Order is that it has 

accepted the "aggregate" theory instead of the "item" theory of community property. Id. at 7-8. 

However, Mrs. Hopper reads far too much into the Order. A comparison of Mrs. Hopper's 

requested declaration No.3 with her requested declaration No.6 is telling: 

3. That since the Residence was their community homestead, and since Surviving 
spouse has elected to maintain the Residence as her Homestead, Surviving 
Spouse has the exclusive right of use and possession thereof and the 
Defendant Stepchildren's interest therein is subject to her exclusive right of 
use and possession. [Petition, para "C.3" ap. 31). (Mrs. Hopper's Motion for 
Summary Judgment at 39.) 

6. That Plaintiff is entitled to full and exclusive use, possession and enjoyment of 
the Homestead and to maintain her Homestead interest at Robledo without 
interference from the Defendant Stepchildren or Defendant Bank for the 
remainder of her natural life (or until she ceases to occupy the Homestead 
and has affirmatively and deliberately abandoned same). [Petition, para, 
"C.8" at p. 32J (Mrs. Hopper's Motion for Summary Judgment at p. 40). 

As the Administrator pointed out in its prior responses, Mrs. Hopper's use of 

homestead/HomesteadlResidence in No. 3 creates significant confusion. Mrs. Hopper's 

requested declaration No.6 is considerably more straightforward in the use of Homestead versus 

Robledo. For this reason alone the Court properly denied her requested declaration No, 3. Also, 

as pointed out by the Administrator, No.3 does not represent a justiciable controversy. Neither 

the Administrator nor the Children have ever disputed the fact that Mrs. Hopper has a Homestead 
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Right in the Robledo Property. By granting Mrs. Hopper's requested declaration No.6 but 

denying No.3, the Court avoided the confusion that would ensue from a declaration in the 

wording of No.3, while still affirming Mrs. Hopper's Homestead Right by declaration No.6. 

For these reasons, the Court's denial of Mrs. Hopper's requested declaration No.3 and grant of 

No.6 does not carry the broad implications argued by Mrs. Hopper. 

Nor does the Court's denial of Mrs. Hopper's requested declaration No.2 mean that the 

Court has adopted the "aggregate" theory over the "item" theory of community property. Mrs. 

Hopper's requested declaration No.2 sought a declaration: 

2. That immediately upon Decedent's death, Surviving Spouse retained and was 
fully vested in the fee simple title to her undivided one-half of the Residence, 
and Decedent's undivided one-half' thereof passed to his Stepchildren, 
Defendants Stephen and Laura. [Petition, para. "Cl", at p. 31] (Mrs. 
Hopper's Motion for Summary Judgment at p. 38-39). 

The Administrator opposed this declaration on the grounds (among others) that the term "fully 

vested" ignored the fact that Mrs. Hopper's one-half interest in the Robledo Property was subject 

to administration. The Court properly denied this requested declaration. 

Plaintiff then argues that the Court improperly made Ruling Nos. 6 and 7 regarding the 

return of property, "because neither Plaintiff nor any of the defendants sought such an 

affirmative declaration." Mrs. Hopper's Motion at 15. Again, this argument reflects a 

conceptual misunderstanding of what questions of law were raised on summary judgment. Mrs. 

Hopper placed the legal issue of the Administrator's right to require the return of property, 

Ruling Nos. 6 and 7, before the Court by moving for summary judgment denying the 

Administrator's request No.3. Mrs. Hopper argued that the Administrator's request No.3 seeks 

a declaration of its right to require return of property previously distributed to Mrs. Hopper in 

order to offset the value of Robledo Property partitioned to her: "Once released to the Surviving 

Spouse, there is no provision of the Texas Probate Code allowing a Bank to retake property 
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which it has already released from administration for such a purpose." Mrs. Hopper's Motion 

for Summary Judgment at 34. Again, by conceding that there were no factual issues in dispute, 

Mrs. Hopper presented a pure question of law to the Court: either the Administrator has the 

authority require the return of property or it does not. Mrs. Hopper asked the Court to make a 

ruling of law on this issue, and it has done so. The Court has not acted beyond its authority by 

"granting" the Administrator anything; it has simply ruled on the legal issue presented by Mrs. 

Hopper in her motion. 

Mrs. Hopper continues to make her "now separate property" argument, asserting that the 

Administrator has no authority to "distribute" to Mrs. Hopper what she already owns, and that 

therefore the use of the term "distributions" in the Court's Ruling No.6 is in error. The Court 

has already considered this argument and rejected it, and it warrants no further attention here. 

And finally, Mrs. Hopper argues that Ruling Nos. 6 and 7 are simply wrong, but does not 

provide any new argument or authority to support its position. As such, Mrs. Hopper has not 

demonstrated any basis for modifYing the Court's rulings. 

3. Both Motions to Sever 

Both the Children and Mrs. Hopper have filed motions to sever. Regarding severance, 

the Texas Supreme Court has stated that: 

A claim is properly severable if (I) the controversy involves more than one cause 
of action, (2) the severed claim is one that would be the proper subject of a 
lawsuit if independently asserted, and (3) the severed claim is not so interwoven 
with the remaining action that they involve the same facts and issues. 

F.F.P. Operating Partners. L.P. v. Duenez, 237 S.W.3d 680, 693 (Tex. 2007). It is impossible 

to analyze the claims under the second element, because neither the Children nor Mrs. Hopper 

designate exactly which claims they wish to be severed. In cursory fashion, both simply seek to 

sever "everything we lost on." See Children's Motion to Sever at 2 (asking to sever "the issues 
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presented for summary judgment ... to the extent that such issues are decided against the 

Heirs"); Mrs. Hopper's Motion to Sever at 2 (asking to sever "the issues/claims that were 

presented for summary judgment ... which were not upheld by the Court in Plaintiffs favor."). 

Neither has made any argument as to why such claims are properly severable in this case. 

But more importantly, and as stated before in response to Mrs. Hopper's prior motion to 

sever, neither the Children nor Mrs. Hopper can establish the third element, that "the severed 

claim is not so interwoven with the remaining action that they involve the same facts and issues." 

Duenez, 237 S.W.3d at 693. Indeed, the issues presented and resolved on summary judgment 

are fundamental to the entire suit. The Children's and Mrs. Hopper's own pleadings belie the 

interwoven nature of these claims: "the rulings in the Court's Order directly impact the rest of 

the Estate's administration." Children's Motion to Sever at 3; Mrs. Hopper's Motion to Sever at 

3. See also Children's Motion to Stay at I ("Fundamental issues in this case are subject of 

Motions for Partial Summary Judgment ... the parties have made clear that such issues are 

pivotal matters in this case."). The other claims alleged against the Administrator (besides those 

for declaratory relief) are all based on the allegations that the Administrator somehow breached 

its contractual or fiduciary duties, or did not exercise its rights or perform its obligations in the 

correct manner. The requests for declaratory relief attempt to clarify those rights and 

obligations. They cover the exact same facts and issues as the other claims. As such, neither the 

Children nor Mrs. Hopper could credibly argue that their requests for declaratory relief are "not 

so interwoven with the remaining action that they involve the same facts and issues" and as a 

result, their requests for declaratory relief are not properly severable. 
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4. Children's Motion to Stay 

As the Children's Motion to Stay is contingent upon severance and appeal of some 

issues, and because severance is improper, the Children's Motion to Stay is also improper. More 

importantly, the Children do not put forth any authority or argument why this action should be 

stayed. The Court has conducted multiple hearings and issued various rulings. The Court has 

also entered a scheduling order. The case is set for trial on April 22, 2013. The case should 

proceed based on the Court's rulings, so that discovery can be concluded and the remaining 

issues can be tried. This litigation needs to be brought to a conclusion so the administration can 

be concluded. Staying the litigation will do nothing but prolong it for years. Accordingly, the 

Children's Motion to Stay should be denied. 

S. Children's Motion for Partition and Distribution 

Despite the summary judgment proceedings regarding the very same issues of partition 

and distribution, and the Court's ruling on the same, the Children also move for partition and 

distribution pursuant to Texas Probate Code § 149B. Section 149B provides: 

Sec. 149B. ACCOUNTING AND DISTRIBUTION. 

(a) In addition to or in lieu of the right to an accounting provided by 
Section 149 A of this code, at any time after the expiration of two 
years from the date the court clerk first issues letters testamentary 
or of administration to any personal representative of an estate, a 
person interested in the estate then subject to independent 
administration may petition the county court, as that term is 
defined by Section 3 of this code, for an accounting and 
distribution. The court may order an accounting to be made with 
the court by the independent executor at such time as the court 
deems proper. The accounting shall include the information that 
the court deems necessary to determine whether any part of the 
estate should be distributed. 

(b) On receipt of the accounting and, after notice to the independent 
executor and a hearing, unless the court finds a continued necessity 
for administration of the estate, the court shall order its distribution 
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by the independent executor to the persons entitled to the property. 
If the court finds there is a continued necessity for administration 
of the estate, the court shall order the distribution of any portion of 
the estate that the court finds should not be subject to further 
administration by the independent executor. If any portion of the 
estate that is ordered to be distributed is incapable of distribution 
without prior partition or sale, the court shall order partition and 
distribution, or sale, in the manner provided for the partition and 
distribution of property incapable of division in estates 
administered under the direction of the county court. 

(c) If all the property in the estate is ordered distributed by the 
executor and the estate is fully administered, the court also may 
order the independent executor to file a final account with the court 
and may enter an order closing the administration and terminating 
the power of the independent executor to act as executor. 

TEX. PROB. CODE § 149B. From the text of the statute, upon such motion, "[t]he court may 

order an accounting to be made with the court by the independent executor at such time as the 

court deems proper." However, while it was not filed with the Court, the Administrator provided 

an accounting (through 5/31112) to the Children and Mrs. Hopper on July 31, 2012. As such, no 

order compelling an accounting is necessary. 

Also, the statute provides that an order for distribution of the remaining property is only 

appropriate if the Court finds that there is no "continued necessity for administration of the 

estate." As shown on the accounting, there are relatively few in-kind assets remaining in the 

Estate - tangible personal property, one real estate tract having a value of less than $100,000, a 

few private equities, and cash. The Administrator has been diligent in performing its duties, and 

in keeping the parties informed as to the condition of the estate.4 The vast majority of the Estate 

has been distributed. The reason this Estate Administration remains open after two years is 

evident- the Administrator has been defending litigation, claims first instituted by Mrs. Hopper 

in September 2011, as well as subsequent claims by the Children. 

4 In addition to the delivery of the fonnal 149A accounting report on July 31, 2012, the Administrator sends the 
Children and Mrs. Hopper monthly accounting reports showing receipts, disbursements, and investments. 
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This litigation continues, with seemingly limited prospect of resolution other than by a 

trial on the merits. There is a scheduling order in place. Many issues remain unresolved in the 

continued administration. For example, the parties have not agreed on the manner in which non-

exempt tangible personal property should be distributed; the Administrator may need to sell a 

substantial amount of the remaining nonexempt property to pay for the ongoing expenses of 

administration, including the expense of litigation; and the parties have not agreed on the proper 

allocation of administrative expenses. In addition to these matters, there are allegations by Mrs, 

Hopper and by the Children that the Administrator has breached fiduciary obligations to Mrs. 

Hopper and/or the Children. And as one of the remedies for such alleged breaches, Mrs, Hopper 

and the Children seek removal of the Administrator as independent administrator of the Estate. 

Until the litigation between the parties has been resolved, the Administrator believes it is not in a 

position to make any additional partial distributions, much less a complete distribution. The 

relatively few estate assets remaining to be distributed must be retained in order to address the 

continuing expenses of the administration. 

Given that the Section 149A accounting (through May 31, 2012) has already been 

furnished to the parties, an order compelling the Administrator to furnish an additional 

accounting is not warranted at this time. More importantly, given the administrative issues yet 

to be resolved, the ongoing litigation, and the amount of property remaining under 

administration, it is clear that the Administrator should not be compelled to make any additional 

distributions at this time. Further, if the Court were to give further consideration to the 

Children's motion, it would need to examine the accounting, and then have an evidentiary 

hearing to detennine whether it should compel any distribution at this stage in the litigation. 

Following this course of action will undoubtedly spark a new wave of claims and motions from 
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the Children and Mrs. Hopper, and an additional administrative burden on the limited resources 

that are still available to the Administrator. Accordingly, until the many substantive issues that 

are already before the Court are resolved (in the litigation or by the parties' themselves), the 

Children's Motion for Partition and Distribution should be denied.s 

Conclusion 

For the foregoing reasons, the Administrator respectfully requests that (I) Stephen 

Hopper's and Laura Wassmer's "Motion for New Trial, Reconsideration, Clarification, and 

Modification of the May 18,2012 Order on Motions for Partial Summary Judgment," (2) Jo 

Hopper's "Motion to Modify and Reconsider the Court's May 18th Order, or Alternatively, 

Motion for New TriaJ," (3) Stephen Hopper's and Laura Wassmer's "First Amended Motion to 

Sever," (4) Jo Hopper's "Motion to Sever," (5) Stephen Hopper's and Laura Wassmer's "Motion 

to Stay," (6) Stephen Hopper's and Laura Wassmer's "Motion for Partition and Distribution 

Pursuant to Texas Probate Code Section 149B," all be denied. 

S The Administrator recognizes that such a motion may be appropriate after all of the pending issues have been 
resolved. Therefore, it is not opposed to a denial of the Children's Motion for Partition and Distribution without 
prejudice, giving them the ability to file the same at a later date. 
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Respectfully submitted 

mas H. Cantril! 
State Bar No. 03765950 

1445 Ross Avenue, Suite 3700 
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CAUSE NO. PR-U-3238-3 

INRE: ESTATEOF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S OPPOSITION TO: STEPHEN HOPPER'S AND LAURA 
WASSMER'S MOTION TO ORDER PLAINTIFF TO ALLOW THE HEIRS TO 

INSURE THEIR CURRENT YET DISPUTED UNDIVIDED INTEREST IN ROBLEDO 
AND PROHIBIT INTERFERENCE OF PLAINTIFF WITH THE HEIRS' ATTEMPTS 

TO OBTAIN PROPERTY AND LIABILITY INSURANCE 

Plaintiff Jo N. Hopper ("Plaintiff' or "Hopper") files this Plaintiff Jo N Hopper's Response 

in Opposition to Stephen Hopper's and Laura Wassmer's Motion to Order Plaintiff to Allow the 

Heirs to Insure Their Current Yet Disputed Undivided Interest in Robledo and Prohibit Interference 

of Plaintiff with the Heirs' Attempts to Obtain Property and Liability Insurance (the "Response" to 

this "Motion"), and states as follows: 
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AND LAURA S. WASSMER'S MOTION TO ORDER PLAINTIFF TO ALLOW 
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I. Argument 

A. 

The Stepchildren's Motion is meritless and yet another waste of the parties' and Court's time. 

Stephen B. Hopper and Laura S. Wassmer (the "Stepchildren") act as if they are "aggrieved parties". 

Far from it. The widow Plaintiff is the only aggrieved party and has carried the 

Stepchildren's insurance burden for well over two and a half years - without recompense. 

Plaintiffs homestead, No.9 Robledo Dr., is and has been continuously insured since her husband, 

Max D. Hopper (the "Decedent") died on January 25,2010. It is also undisputed that the widow 

Plaintiff has shouldered and paid the entire insurance premiums due (tens of thousands of dollars) 

during that time, up to this very day. As reflected in the Deed issued by JP Morgan Chase Bank, 

N.A., as Independent Administrator (the "IA"), the Stepchildren have been owners of an undivided 

fee interest in Robledo since the Decedent's death. See Stewart v. Hardie, 978 S.W.2d 203, 207 

(Tex. App. - Fort Worth 1998, pet. denied). As such, the Stepchildren were and are and always have 

been directly responsible for one-half of all insurance premiums from that date (January 25, 20 I 0) 

forward. 

B. 

The Stepchildren's Motion is false and misleading in numerous respects - see especially 

paragraph "3" which is wholly false. In fact Plaintiff is llimPY, indeed thrilled, if the Stepchildren are 
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named insureds: AS LONG AS THEY PAY THEIR OWN WAY.] 

c. 

The Stepchildren claim, however, that they are only "obligated" to pay insurance premiums 

from the date of the Deed (June 25, 2012) through the end of the current term of the existing 

insurance policy (August 31, 2012).2 This position is absurd - the Stepchildren owned 50% of the 

fee from the date of the Decedent's death (see Stewart, supra) regardless of the (wholly arbitrary) 

date of the Deed. Along with this ownership interest, came certain obligations, including the 

obligation to pay timely their share of the insurance premiums on Robledo. The Stepchildren cannot 

refuse to pay long past-due insurance premiums yet concurrently insist on Plaintiff adding them to 

the policy already obtained by Plaintiff. As they admit inlby their Motion, the Stepchildren owe 

money for insurance premiums, but they must pay all of the premiums that are owed - and are not 

allowed to "pick and choose" what and how much they prefer to pay. Plaintiff in solitary fashion has 

carried their burden for far too long. See Exhibits "A", "B", "C" and "D" hereto, incorporated by 

reference, making (polite) Demand for such payments. Such Demands, as the Stepchildren's Motion 

admits, were rejected out of hand. 

Accordingly, the Motion should be denied and the Stepchildren should be ordered to pay one-

I The Court is on notice per the Accounting just filed by the BankiiA that each of the Stepchildren have 
actually received millions of dollars during this same time period in direct distributions from the Estate. Yet 
they've paid not a dime of the insurance cost on Robledo to date. 

2 The Stepchildren also allege that they cannot insure their interests independent of Plaintiff. They are 
wrong. There are insurance markets that will insure their interests. And of course they have millions of dollars with 
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half of all insurance premiums due on Robledo from January 25,2010 forward in time, instanter. 

II. Prayer 

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that the Motion be in all 

respects denied, that the Stepchildren be ordered to pay all insurance premiums due and paid by 

Plaintiff since Decedent's date of death, instanter, and that Plaintiff be granted such other relief to 

which she is justly entitled. 

ERHARD & JENNINGS 
a Professional Corporation 
1601 Elm Street 
Suite 4242 
Dallas, Texas 75201-3509 
(214) 720-4001 
(214) 871-1655 (Facsimile) 

By: 

State Bar 
Kenneth B. om mson 
State BarNo. 20123100 

GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

BY: __ ~~~~~~~~~-h9r ) 
Michael 1. Graham . ~ 
State Bar No. 08267500 

which to pay (see footnote" 1" above). 
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Janet P. Strong 
State Bar No. 19415020 

By: ~ y~ (~~") 
Michael A. Yanof 
State Bar No. 24003215 
THOMPSON, COE, COUSINS & IRONS, 
LLP 
Plaza of the Americas 
700 North Pearl Street, 25th Floor 
Dallas, Texas 7520 I 
(214) 871-8200 
FAX: (214) 871-8209 

ATTORNEYS FOR JO N. HOPPER, 
PLAINTIFF 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via hand delivery to: counsel for both the Independent Administrator and Bank, Thomas H. 
Cantrill and John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 
75202, and to Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark 
Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, 
Suite 500, Dallas, Texas 75254, on the 3rd day of August, 2012. 

Jennings 

PLAINTIFF JO N. HOPPER'S OPPOSITION TO: STEPHEN B.HOPPER'S 
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Janet Elkins 

From: 

Sent: 

To: 

Janet Elkins Uanet@erhardjennings.com] 

Thursday, June 28, 2012 3:51 PM 

'fly63rc@verizon.net' 

Page I of2 

Cc: 'jjennings@erhardjennings.com'; 'ktomlinson@erhardjennings.com'; 'mmaf13@aol.com' 

Subject: FW: Cause No. PR-11-3238-3; In re Estate of Max D. Hopper, Deceased/Jo No. Hopper v. 
JPMorgan Chase, N.A., Stephen B. Hopper and Laura Wassmer; Probate Court No.3, Dallas 
County, Texas [GPM-lnterwoven.FID1467590] 

Attachments: Itr to Jennings.2012-06-2B.PDF 

Dear Mark, 

Apparently our two emails were both sent at exactly 3:11 p.m. I think mine addresses yours - even 
without my intending to do so when I wrote it. 

The one thing that did trouble me about your letter was the first sentence on the top of page two. I don't 
know what "further discussion" we need to have about the cost - the policy costs simply need to be 
divided in half - as is the ownership of RobledO. 

You can call the agent yourselves and check the cost of the policy. Once we get a check for half of it 
(which I am happy to hold temporarily in trust) from your clients, then of course, we can contact the agent 
and be sure all names are on the policy. Then Mrs. Hopper will cash your clients' check. This seems to 
be the simplest way to handle this very minor housekeeping issue. 

Please advise. 

Thanks. 
Jim 

EXHIBIT 
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Page I of I 

Janet Elkins 

From: Janet Elkins [janet@erhardjennings.comj 

Sent: Thursday, June 28,20124:41 PM 

To: 'fly63rc@verizon.net' 

Cc: 'jjennings@erhardjennings.com'; 'ktomlinson@erhardjennings.com'; 'mmaf13@aol.com' 

Subject: FROM JAMES JENNINGS - Hopper - Follow up on cost of insurance 

Dear Mark, 

A further thought on the topic of insurance. Lest your clients forget, Mrs. Hopper (their Stepmother) has 
been insuring their half interest in Robledo, etc., at her expense since January 25,2010. Mrs. Hopper 
has submitted those bills to the Independent Administrator (for payment of your clients' share) and we 
understand the Independent Administrator has claimed it did not pay (i.e., refused to pay) based upon 
pressure not to pay from your clients. 

The Court's Order and certainly the law as reflected in the Deed itself, makes clear that the property 
(Robledo) has been owned all along jointly by our respective clients, in fee, since January 25,2010. Your 
clients have no conceivable basis now for refusal to pay their proper portion of all insurance premiums 
from the date of death, forward in time, on Robledo. Indeed the law requires it. 

Since their conduct has resulted (per the IA) in the IA essentially freezing these (legitimate) payments and 
thus refusing to pay Mrs. Hopper, your clients need to write a check forthwith for all those sums incurred 
to date, as well as another check for the premiums going forward. This is true whether your clients like or 
agree with the Court's Order of May 18th, or not. 

Please advise when we can receive a check or checks for the full amount. Naturally, the check(s) 
representing retroactive payments do not need to be held in trust pending adding your clients' names to 
the policy - as your clients have already had the benefit of that coverage for a long, long time. 

We will need to discuss a fair rate of interest on such unpaid sums to date. We promise to be eminently 
reasonable in such regard. 

Let me hear from you. 

Thanks. 
Jim 

'Notice from Erhard & Jennings, a Professional Corporation 

To comply with U.S. Treasury regulations, we advise you that any discussion of Federal tax issues in this 
communication was not intended or written to be used, and cannot be used, by any person (i) for the purpose of 
avoiding penalties that may be imposed by the Internal Revenue Service, or (ii) to promote, market or recommend to 
another party any matter addressed herein. 

This Internet message may contain information that is privileged, confidential, and exempt from disclosure. It is 
intended for use only by the person to whom it is addressed. If you have received this in error, please (l) do not 
forward or use this information in any way; and (2) contact me immediately. 

Neither this information block, the typed name of sender, nor anything else in this message is intended to constitute 
an electronic signature unless a specific statement to the contrary is included in this message. 
Erhard & Jennings, a Professional Corporation 

8/2/2012 
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Janet Elkins 

From: 

Sent: 

To: 

Janet Elkins Uanet@erhardjennings.com] 

Monday, July 09, 2012 10:32 AM 

'fly63rc@verizon.nef 

Page 1 of 1 

Cc: 'jjennings@erhardjennings.com'; 'ktomlinson@erhardjennings.com'; 'mmaf13@aol.ccm'; 
'mgraham@thegrahamlawfirm.com' 

Subject: FROM JAMES JENNINGS - Hopper Declarations Page 

Attachments: Declarations Page - Hopper Ins Policy.pdf 

Dear Mark, 

Attached please find the bill for insurance on Robledo. Please forward me your clients' check(s) for one
half the premium reflected on the attached invoice. The check should be payable to "Jo N. Hopper". As 
soon as the check(s), for good funds, has/have been received and cleared, Mrs. Hopper will contact the 
insurance company and add both of your clients to the policy as additional insureds. 

We await your clients' check(s). 

Thanks. 

Sincerely, 
James Albert Jennings 

'Notice from Erhard & Jennings, a Professional Corporation 

To comply with U.S. Treasury regulations, we advise you that any discussion of Federal tax issues in this 
communication was not intended or written to be used, and cannot be used, by any person (i) for the purpose of 
avoiding penalties that may be imposed by the Internal Revenue Service, or (ii) to promote, market or recommend to 
another PartY any matter addressed herein. 

This Internet message may contain information that is privileged, confidential, and exempt from disclosure. It is 
intended for use only by the person to whom it is addressed. If you have received this in error, please (1) do not 
forward or use this information in any way; and (2) contact me immediately. 

Neither this information block, the typed name of sender, nor anything else in this message is intended to constitute 
an electronic signature unless a specific statement to the contrary is included in this message. 
Erhard & Jennings, a Professional Corporation 

EXHIBIT 

8/2/2012 
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TEXAS STANDARD HOMEOWNERS POLICY 

~. DECLARATIONS PAGE 

. 
Chubb & Son, a division of Federal Insurance Company 
15 Mountain VIBW Road, Warren, New Jersey 07060 

CHUBB 

Name and Address of Insured 

JO N. HOPPER 
9 ROBLEDO DRIVE 
DALLAS, TX 75230-3054 
Policy Period 
Effective Date: 09/01/11 
Expiration Date: 09/01/12 
at 12:01 a.m, standard time at the location of the 
residence premises/dwelling 
9 ROBLEDO 
DALLAS, TX 75230 
COUNTY - DALLAS 
Residence Premises/Owelling 
lot Block Addition 

Mortgagee 
FIRST REPUBLIC BANK 
ITS SUCCESSORS AND/OR ASSIGNS 
POBOX 1527 
ORANGE, CA 92B56-0527 
Loan No 22-063027-7 

Section I Property 
Coverage A. Dwelling 

Other Structures 

Coverages 

Coverage B. Personal Property 
Personal Property Off Premises 

Section II Liability 
Coverage C, Personal Uability(each occurrence) 

Basic Premium 

Coverage D. Medical Payments to Others{each person) 
Other Residential Premises· location 

Increased Liability Limits 

Loss of Use 
Other Coverages and Endorsements 
Endorsement Number and Title 
99-10-0299 07/92 POLICYHOLDER INFO. NOTICE 
02-10-0642 01/08 MOLD, FUNGI OR ••• COY. 
02-02-0494 02/10 TX PLAT. PROG. FOR HOMEOWNERS 
02-02-0497 06/08 EXTENDED REPl. COST 
02-02-0499 06/99 DAMAGED PROP. OF OTHERS 

Deductlbles 
(Seellon I only) 

Deductible Clause 1 1% of Dwell j ng limi t 
Deductible Clause 2 1% of Dwelling Limit 
Deductible Clause 3 

Total Policy Premium 

Your premium will not change for this revision. 

POlicy No. 11395241-14 

DNew DRewrite DRenewal 

0Amended.Date 03/07/12 
Texas Homeowners Policy Form HO-C 
Company Name and Address 
CHUSB LLOYD'S INSURANCE COMPANY OF 
TEXAS - A TEXAS LLOYD'S COMPANY 
2001 BRYAN STREET, SUiTE 3400 
DALLAS, TX 75201-3068 

Construction: BR I CK 
Protection Class: 2 
Roof Type: TIL E 

Agent Name and Address 
HIGGINBOTHAM & ASSOCIATES, INC. 
50G W. 13TH STREET 
FORT WORTH, TX 76102 
Agent No, 41714 Sub Agent 999 

Umlts of 
Liability Premium 

S 2,578,000 $ 5,5B3 
$ 515,600 
$ 1,546,800 Included 
Included XXlOOOOOOOO< 
XXXXXXXXXXXX $ 5,583 

$ 500,000 Included 
$ 25,000 included 
XXXXXXXXXXXX 
XXXXXXXXXXXX $ 23 
Unli.mi ted XXlOOOOOOOO< 

SEE PAGE 2 
Included 
S 5 

S 5,000 $ 4 
Deductible 

Amount 'of Adjustment 
Deductible Premium 

$ 25.780 
S 25,780 

XXXXXXXXXXXX $ 6,198 

OTHER COVERAGES, LIMITS AND EXCQIONS APPLY - REFER TO YOUR POLICY 

<-.D.\~ 
Form 02·02..()4B8 (Rev 1-06) P Paul N, MOrrissette, Aulhorized Signature 
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TELEPHONE 
(214) 7204001 

ERHARD & JENNINGS 
A PROfESSIONAL CORPORATION 

ATTORNEYS AND COUNSELORS AT LA W 
THANKSGIVING TOWER 

160 I ELM STREET, SUITE 4242 
DALLAS, TEXAS 75201 

FACSIMILE 

(214) 871-1655 

JAMES ALBERT JENNINGS • 

Email: jjcnnings@erhardjennings.com 
or jajcnnings@aol.com 

Via Hand-Delivery 
Mr. Mark Enoch 
Ms. Melinda Sims 
Mr. Gary Stolbach 
Glast, Phillips & Murray 
14801 Quorum Drive, Suile 500 
Dallas, Texas 75254 

July 20, 2012 

RE: Eslate of Max D. Hopper. Deceased: Jo N. Hopper v. JP Morgan Chase 

Dear Counsel: 

Bank. N.A .• Stephen B. Hopper and Laura Wassmer; Cause No. PR-II-3238-
3/Demand regarding Insurance premium payments owed on No.9 Robledo, 
Dallas, Texas 75230, and, Return of Inadequate Payment li.e., $600.00) 

Attached please find Stephen B. Hopper, M.D.'s original check #10273 in the amount of 
$600.00. along with a copy of his note, both just received by Mrs. Jo Hopper. It is returned in care of 
your firm inasmuch as Mrs. Hopper wants there to be absolutely no confusion that she is not prepared 
to accept such a sum (in regard to the Homeowner's insurance on No.9 Robledo) different from the 
insurance billing sent you previously. She is not. She neither has waived nor will waive herposition 
in this regard. Mrs. Hopper's position on this matter is both principled and non-negotiable. Your 
clients' "free ride" is over. 

Mrs. Hopper's position is that such insurance on Robledo (as to your clients' respective one
half portion of the insurance premium) is owed in full for all applicable policy periods since Mr. 
Hopper's death (see our prior email of July 9, 2012 with attachments, copy attached). As the Deed 
itself reflects and recites (and as is the law in Texas), both Dr. Stephen Hopper and Ms. Laura 
Wassmer have been owners of an undivided fee interest in Robledo since January 25, 2010. There 

:: BOARD CERTIFIED LABOR AND EMPI.OYME;\, LAW 

TEXAS BOARD OF LEG,II, SPECIAI.lZATION 

~ 
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July :W. 20ll 
Page 2 

is/was no "magie" in the Deed's dute of.lllnc 25.2012, simply by viI111c of the fact thut is the date the 
Bank Jonnalizccl a l11orc-thnn-two-ycar "reality." by virtue ofa IiJing Deed on that <.late. 

Plcase rcplace the attached check with a check lelr the correct amount actually due under the 
curren! policy. which billing you have previollsl), been given as 10 that billing amount (see .luly 91h 

lettcr attached hereto). 

Also. our client expecls and DEMANDS your clients pay their pro-rata portion of all insurance 
premiullls due from .lnnuary 25, 2010 forward in lime. YOli have ignored that same request, in 
writing. (June 28. 2012 - see attached) previously. Our client believes that this I~lilure Ofpa}111ent 
creates a cause of action in her Favor against your clients. Do you really want Mrs. Hopper to have to 
sue your clientS for this failure to pay sums unquestionably owed. 

We look forward to prompt remittance of all SUlllS properly dtle from the datc afMr. Hopper's 
death. forward in lime. 

YOU ARE ON NOTICE, 

JAJ:jo 
Eilclosures 

Cc: Mike Graham w/encls. (via email) 
Mike Yanof w/encls, (via email) 
Client wlencIs. (via email) 

Sincerely .. 
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CAUSE NO. PR-1l-3238-3 
\ 

IN RE: ESTATE OF § 
§ 
§ 
§ 
§ 

IN THE PROB..\TE CO~ .'\G -3 f.i;! \: 19 

~£~~'-"",,,,, ---MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S BRIEF IN OPPOSITION TO 
ORDER'S POINT NO. "2" 

COMES NOW, Jo N. Hopper ("Mrs. Hopper" or "Plaintiff") and files this Plaintiff Jo N. 

Hopper's Brief in Opposition to Order's Point No. 2 ("Brief") and would show the Court the 

following: 

Argument and Authorities 

I. 

As pointed out in Plaintiff Jo N. Hopper's Motion to ModifY and Reconsider the Court's May 

18th Order, Or Alternatively, Motion for New Trial ("Motion"), which this Brief supports, the 

Court's May 18th Order ("Order") effectively granted much of the same relief - as to the issue of 

PLAINTIFF JO N. HOPPER'S BRIEF IN OPPOSITION TO ORDER'S 
POINT NO. "2" Page 1 
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Robledo -as if the Court had simply granted Plaintiffs MSJ in its entirety. That is, Plaintiffs MSJ 

essentially requested (as to Robledo) that the Court simply follow the Texas Constitution, declare 

that Robledo could not be partitioned, and that it should be released to both Mrs. Hopper and 

Defendants Stephen B. Hopper and Laura S. Wassmer (the "Stepchildren"), free of administration. It 

was proposed that this be confirmed by Deed so that there was no question ownership of Robledo 

already existed one-half in the surviving spouse, Mrs. Hopper, and the other half, equally, (25% 

each), to Decedent's two children (Mrs. Hopper's "Stepchildren"). The Stepchildren's MSJ 

conversely asked the Court to find that the Property could be partitioned and could not be 

"distributed" in undivided interests. In fact, the BankiIA has now done exactly as Mrs. Hopper urged 

and rejected the Stepchildren's misguided theory, per its Deed dated and filed June 25,2012 (see 

copy attached as Exhibit "A" hereto). 

But the Court did not grant all of Plaintiffs MSJ as requested. Rather it fashioned its own 

remedy and language to grant part of Plaintiff s MSJ - and more of it, indirectly. That is, the effect 

of the Court's remedy in numbered paragraph "5" was to both grant much of Plaintiffs MSJ and at 

the same time refute the thrust of the Stepchildren's Second Amended MSJ outright (indeed, all five 

(5) of the Stepchildren's MSJ points were specifically denied in numbered paragraph "3"). But 

here's the "rub" because the Court denied in Point No.2 each and every of Plaintiffs declarations 2 

through 5 and 8, the Court appeared (from the Stepchildren's perspective), to leave the back door 

open for a renewed claim for partition of Robledo - this time under TPC Section 149B. But of 

course, this is nonsense. It is nonsense for two principal reasons (among several others); 

PLAINTIFF JO N. HOPPER'S BRIEF IN OPPOSITION TO ORDER'S 
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1. The first reason is the Texas Constitution is crystal clear that the Homestead cannot 

be partitioned at all while the surviving spouse occupies the Homestead and has not abandoned it. 

Indeed, Professor Johanson agrees exactly per his example in his Texas Probate Code Annotated, 

§283 Homestead Rights of Surviving Spouses, as follows: 

The property cannot be sold or partitioned out from under the person 
asserting the homestead, and the homestead right is not extinguished by 
remarnage. 

Example: Wendy dies intestate survived by Herb and Steve, her son by a fonner 
marriage. The family residence, which qualifies as a homestead, is community 
property. Under §45, Wendy's one-half interest in the residence passes by 
intestacy to Steve--subject to Herb's homestead right of exclusive occupancy as 
long as he chooses to use the property as his residence. Although Herb and 
Steve are tenants in common, Steve cannot bring an action to partition the co
tenancy as long as Hank asserts his homestead right." 

(Bold emphasis added) 

The corollary to that Constitutional prohibition, as set out in Wright v. Wright, is that the only 

exception to this absolute prohibition against a partition is when the consent of the surviving spouse 

is had. Consent becomes an issue only because Texas adheres strictly to the "item" theory as to 

property originally held in community, which transmutes such property from community property 

status into two identical separate property estates, at the moment of a decedent's death (see Wright v. 

Wright). Of course, here Mrs. Hopper has repeatedly communicated her absolute non-consent in the 

strongest tenns and via her Affidavit attached to Plaintiff s MSJ. This "item approach" also fits in 

perfectly with the TPC definition of the term "estate" under TPC 3(1). So contrary to the various 

arguments of the Stepchildren - and occasionally the IA as well - to the effect that the tenn "estate" 

PLAINTIFF JO N. HOPPER'S BRIEF IN OPPOSITION TO ORDER'S 
POINT NO. "2" Page 3 
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included more than Decedent's separate property and Decedent's one-half interest in the former 

community property - the law is in fact directly and explicitly opposite. Wright, supra. The term 

"estate" does not include the surviving spouse's instantly vested one-half interest - whether in the 

fee as to the house/land subject to the Homestead (where/when it is originally community in nature) 

or in any other (formerly) community property. 

2. The second reason is that here, the Deed is (literally) "done". Plainly the IA always 

had the discretion to act! in regard to confirming its release of Robledo from administration and 

confirming that a one-halffee interest in Robledo belonged collectively to the Stepchildren (again 

per the item theory and here the law of intestate succession) and the other half of the fee always 

belonged to Mrs. Hopper - and the Stepchildren's undivided fee interest is "subject to the 

Homestead". Now that the IA has acted, the Stepchildren, if their position had any merit (which it 

does not) would at best have a claim against the IA for "damages".2 

But of course the Courts do not and should not engage in "prior restraint" of every exercise of 

a personal representative's discretion. If a personal representative gets it wrong and does so in a 

manner that contravenes the law (here in the case of an intestacy) and is grossly negligent, the IA is 

liable to the aggrieved party(ies) for damages. That's the only relief here for the Stepchildren, even 

were they correct in their claims. But they are not correct. 

I Even if not the nerve and good sense. 

2 Such damage claim would be less than $400,000 - a sum far less than their legal fees incurred in meritIess fighting 
to prevent issuance of this Deed in the first instance. But of course there is no damage, as the Stepchildren are 
simply in the position the law leaves them. 

PLAINTIFF JO N. HOPPER'S BRIEF IN OPPOSITION TO ORDER'S 
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By the Court's reticence to grant definitively, and per their express terms, Plaintiffs 

Declarations 4 and 83 (we speculate perhaps based on the Court's desire to do no more than needed 

to obtain the correct result - without realizing more in fact needed to be done) the Order in its current 

form has provided the Stepchildren with a perceived "opening" to reargue the matter once again. 

Perhaps here a word, too about the Court's Order and how it might possibly be 

treated/construed as an appellate matter is in order. The Court's current Order, if not modified, 

essentially does the following: 

1. Correctly Grants certain reliefrequested in Plaintiff's MSJ, and denies other relief 

(leading to an incomplete result); 

2. Correctly Denies all of Stepchildren's relief sought in Defendants' Second Amended 

MSJ; and 

3. Fashions remedies not sought by the lA, but one of which remedies (paragraph "5" of 

the Order) is the equivalent of granting most, but (as explained above) not all, of the 

logical relief sought via Plaintiff s MSJ. 

As a general precept regarding the appealability of such an Order, such an Order is only 

3 Declaration 4 states: "That the Homestead is not subject to administration, and no party may be granted a 
partition of the Homestead against Plaintiff, as long as she maintains it as her Homestead" Plaintiffs MSJ, p. 39. 
Of course this follows exactly Professor Johanson's hornbook statement of the law. 

Plaintiff's Declaration 8 states: "That neither the Independent Administrator nor any Court, may partition Plaintiff's 
Homestead between (i) the Plaintiff, and (iO the Decedent's estate or the Stepchildren, or their successors and 
assigns, whether under §380 of the Texas Probate Code or otherwise, without the consent of the Plaintiff, as long as 
it is the Plaintiffs Constitutional homestead, until she either dies or voluntarily abandons the property. "Plaintiff's 
MSJ, p. 40. This, too follows Johanson, plus adds the Wright doctrine. 
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appealable if it is final. Plainly the current Order is not final.4 

The Court will recall that both the Plaintiff and the Stepchildren each had actions for 

declaratory judgment (the IA did too, but failed to file a partial motion for summary judgment). The 

Court has the absolute right (indeed, obligation) to rule on the law when declaratory relief is sought 

and presented via a proper motion for summary judgment. To the extent that both parties on a 

particular point sought competing (but truly opposite) declarations, then to the extent the Court 

granted one and denied the other - as to the mirror sides of the same issne - then the ruling on 

that sole issue can be appealed - presuming that the matter is appropriately severed. But if, as was 

the case here on at least a couple of issues, both sides' positions are denied - as to the same issne-

then such issue is not appealable even ifproperJy severed. That is the Stepchildren's big problem. 

Thus, the general rule is that the denial of a summary judgment is not appealable unless the 

denial of summary judgment on that issue is an effective grant of summary judgment on that very 

same issue as to another party. The Stepchildren's counsel's presentation tries to obscure that simple 

fact. Indeed in papers recently submitted to the Court on June 27, 2012, Stepchildren's counsel 

went so far as wholly rewording two of their issues to make them appear more "appealable". But 

that doesn't work. 

As to our situation, if the Court in fact believes (or wishes) that the entire matter of partition, 

etc., "should" be ultimately determined by the Court of Appeals and should be determined now 

4 Unless of course the parties agree to an Interlocutory appeal pursuant to Tex. Civ. Prac. Rem. Code Chapter 51, 

PLAINTIFF JO N. HOPPER'S BRIEF IN OPPOSITION TO ORDER'S 
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rather than later (see footnote "4", infra), the Court's optimum pathway is clear to be sure all issues 

are presented fully: 

(a) The Court should grant in its exact entirety, the Plaintiffs MSJ. If Plaintiffs MSJ is 

wholly granted, particularly including Plaintiff s Declarations 4 and 8 of its 

Plaintiffs MSJ (whose direct points are agreed to wholly by Professor Johanson in 

his hornbook), then the issue as to partitionS is completely set up for appeal. Indeed, 

as a logical matters, the Court can now only grant Plaintiff s summary judgment and 

not re-consider granting Defendant's Second Amended MSJ. Why? Because the 

Court's own remedy (Order's paragraph No.5) is wholly consistent - only with 

Plaintiff's Declarations 4 and 8 and would be wholly inconsistent with anything else. 

That is, the Court cannot possibly have granted and fashioned the proper relief it 

granted and set out in its Order's paragraph 5 ifit somehow believed that the property 

was properly subject to partition as per Defendant Stepchildren's Second Amended 

MSJ.6 The Court should then grant Plaintiffs relief additionally as to at least 

Declarations 4 and 8. Frankly, too, while granting Declarations 4 and 8 - which are 

wholly consistent with the relief previously granted in I, 6 and 7 of Plaintiff s MSJ's 

declaration - the Court should further grant Declarations 2, 3 and 5 which are 

§51.0 14( d)(1), (2), (3) - which is the most efficient approach herein and would likely dispense with the need to try 
and "sever" the case and avoid a fight over which "issues" are being severed. 
5 Of course, there's really no "issue" at all, the Stepchildren are just flat wrong on that theory, as their own lawyer's 
hornbook (Johanson's) attests. 
6 Despitc the Texas Constitution stating the direct opposite. 
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herself. 

likewise consistent with all the other relief Plaintiff sought. Plaintiff's MSJ literally 

( and properly) "hangs together" very tightly inasmuch as it all is a consistent 

approach to the Constitutionally, statutorily and case-law required relief. 

Additionally Plaintiff's MSJ being granted in its entirety prevents further legal 

challenges by the Defendant Stepchildren however artificial, attenuated and 

illogical/implausible they may be. A grant of Plain tiff's MSJ does no harm to the IA 

via its recent conduct on June 25, 2012 of issuing the Deed regarding Robledo 

(indeed it protects the IA in such regard). 

(b) It is worthy afnote in that in the filed Deed the Bank/IA itself expressly stated: 

"At the death of Decedent, the other undivided one-half interest in the 
Property was owned by Jo N. Hopper, the Surviving widow of Decedent." 

" ... the Grantor by this instrument intends to document the release of any 
right it has to continue to administer the undivided 50% interest in the 
Property owned by Jo N. Hopper. " " 

"This conveyance is expressly made subject to: ... and (iv) the homestead 
rights in such Property held by Jo N. Hopper as a surviving spouse of 
Decedent ... ". 

Plaintiff could not have enumerated these correct precepts more plainly if she wrote the Deed 

As reflected by the direct quotations from the lA's Deed above, the Deed acknowledges that 

Mrs. Hopper owned from the instant of Mr. Hopper's death, an undivided one-half interest in 
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Robledo (the "Property"). This statement, which follows Wright, plus the Texas Constitution, 

disproves the Stepchildren's entire argument. It also acknowledged in the Deed that the Deed does 

not purport to "convey" anything regarding the Property to Mrs. Hopper. It is simply a release of the 

lA's very temporary right to administer the PropertylRobledo [again following Wright and the 

definition of "estate" TPC 3(1)]. This is of course the exact position that underlies the whole 

hornbook law as expressed in Plaintiff's entire MSJ - and confirmed by Johanson's various 

treatises. The IA has never "distributed" anything to Mrs. Hopper. It has simply 

"released"/"delivered" things to her as the Constitution requires; Art. 16 §§51, 52. Further, as is 

plain from the Deed, Mrs. Hopper's interest in the Property is not and never has been part of the 

"Estate". Rather it is simply a property interest held outside of the Estate and now released from 

temporary administration. Lastly, the Deed states that very thing plainly as follows: " ... 

GRANTOR, BY THIS INSTRUMENT INTENDS TO DOCUMENT ITS RELEASE OF ANY 

RIGHT IT HAS TO CONTINUE TO ADMINISTER THE UNDIVIDED 50% INTEREST IN THE 

PROPERTY OWNED BY JO N. HOPPER AND TO CONVEY THE ESTATE'S UNDIVIDED 

50% INTEREST IN THE PROPERTY IN UNDIVIDED INTERESTS AS FOLLOWS ... ". This 

statement clearly differentiates the Estate's interest in the Property versus the always-extant interest 

"owned" (note the use of the past-tense) by Mrs. Hopper in the same Property - from the instant of 

her husband's death. 

Plaintiff respectfully prays her entire PlaintiffMSJ be granted. Such grant will do not harm 

to the lA's already-filed Deed. 

PLAINTIFF JO N. HOPPER'S BRIEF IN OPPOSITION TO ORDER'S 
POINT NO. "2" Page 9 

464



WHEREFORE, PREMISES CONSIDERED, Plaintiff prays the Order be vacated and 

modified, accordingly, and for such other and further relief as Plaintiff may properly be granted. 

ERHARD & JENNINGS 
a Professional Corporation 
1601 Elm Street 
Suite 4242 
Dallas, Texas 75201-3509 
(214) 720-4001 
(214) 871-1655 (Facsimile) 

By: 

Kenneth B. :romlinson 
State Bar No. 20123100 

GRAHAM LAW FIRM, P.C. 

100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214~~9-7010 

By: I'~\;v~ 
Michael 1. Graham 
State Bar No. 08267500 
Janet P. Strong 
State Bar No. 19415020 
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State Bar No. 24003215 ~ C> 
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LLP 
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Dallas, Texas 75201 
(214) 871-8200 
FAX: (214) 871-8209 

ATTORNEYS FOR JO N. HOPPER, 
PLAINTIFF 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via hand delivery to: counsel for both the Independent Administrator and Bank, Thomas H. 
Cantril! and John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 
75202, and to Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark 
Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, 
Suite 500, Dallas, Texas 75254, on the 3rd day of August, 2012. 
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RECORD AND RETURN TO: 

201200181594/ 
DEED 1/4 

Hunton & Williams, LLP 
I 445RossAvehue 
Suite 3700 . 
Dallas, Texas 75202 
Attenti()n:. ThomaS R. Cantrill 

N Mice of confidentiality rights: If you are a natural person, you mllyremove or strike any 
of th.c folloWing information from this instrument hefoteit is filed for record inthepubUc 
records.: yourStrcial Secnritynumheror your driVer's Ikensenumber. 

THE ST4-TE QVTEXAS § 
§ 

COUNTY OF DALLAS §' 

.' IlNDEl'ENDENTADM1NISTRA TOR'S DEF,D 
9 Robledo Dtive,Dim~s, Texas 

Max D,Hopper ("Decedent''),: a resident .of Dallas C()unty, Texas, died inte.sll'lte on 
)anl!~25, 2010. . 

'. An Appiicl'ltioI). for, tndepe!lde!lt Adminj$trotjonPl1rsu!Ult to Texas Probate Code:§ 145( e) 
andf()r Waiver pfB()ndPutsuant to §J45(p} WMfiledApri12S, 20JO j!lGause No. PR-lQ-l$1 7-
:3, 1nRe: E:Sttite of Max D. Hopper, Dece.ase.d,. DiUlas coun:tyPtObate Court: No, j" !Uld fUdge 
Miclxl'lel' E.' Miller signed an order appointing JPMOrgan Chase Bank, NAas Independent 
,A.dmlrrlstratprotfue Estate ,of Mllxl).HQPpet ort.Julie 30, 20W, lPMorganChase Bank" NA 
<qualifjl)dto p:l:rv~ ;rsTrldep(:)!1derit Administrator on iumlJO, 201 0 ii,ridhaScoi;itinuotisl)' serve.das 

.. thelndeilendent Administrator of .the Est!\te ofivfax . .1). Happer (1:he'~Estat¢") WOllgh the clEM pf 
this:.ins:trUrilent:' . 

A.tthe date of .delfthof the Decedent, the Deeedeiit oWned an undivided one-half 
community. propertymterest (the "Estate's Ul1clivic:!ed50% Interes(') Inthat.certain real 
property; including' any. fixtutes and/or imwoyement$ !lOW or h(;J'eafter ex'isting 011; ·the real 
property, l()cated at 9 Robledo .oj'ive,. Dailas· County, TeX!)s 752;30, and mqte ParticUIl4'ly 
described as tollows: . 

Lot is. in!3lock 1516378 of The Estates, anAdditiontothe.dityof 
Dallas, DaiJas County, Texas, aCCOrding .. to the plat . thereof 
recorded in Volume9io58, Page 1037 of the Map Records. of 
Dallas County, TeXas, 

1be foregoing property, together with all improvements thereon,and all right, title, and 
interest of the grantor and Jo N. Hopper in and to adjacent sidewalks, streets, roads, alleys and 
rights-of-way shaH.be referred to hereafter as the "property", 
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76995.000001 EMF_US 4067254 J v4 
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At the death of the Decedent, the other undivided one-half interest in the Property was 
owned by Jo N. Hopper, the. surviving widow of the Decedent. 

In this instrument, JPMorgan Chase,. N.A., acting as Independent Administrator ofthe 
Estate, and not in its corporate capacity, is referred to as the "Grantor". In order to. evidence the 
Independent Administrator's release of the Property frotn its cOntrol as Independent 
Administrator of the Estate, and. its con'Veyahceoi the Estate's Undivided 50% Interest in the 
Property to the .Estllte's benC;!:ficillties; the·Grantor by this instrument intends to document its 
release of any right it has tocontiUllC;! to lldmimster\he undivided fi;ftypercent.interestin the 
Property oWt)edbY Jo. No HOPPer, an<;l to conveY \he Estate>g DndiVided $00;. rnterest in the 
Property in undivided interests as. follows: 50% undivided interest in \he Estate'sUn4ivi4ed 
50% Interest to Laura. S" Wasstnet;and 50% undivided interest in. the Estale's Undiyided· 500/., 
Interest to Stephen fiapper. Thus,<lfter thisQonveyancehiisbeen.ruad",the PtopertYWill be 
oWned by 10 N.· 'Hopper (undiviqed 5D%.interest), by 'Laura .S. Wassmer (undivided. 15% 
Interest} and by Stephen HOpper (lin<;livlqeq 25%int~,tests),in ea9h Instance subject to the 
Permitted. Exceptions set fottljbelow, . . . . 

. . 

'N(iW, IJIE1tE:IiG:R:$, jll,conqi!ler(ition of. the premises, as of the date of this instrument, 
the. Ot:antor hereby rere~ses A!iyrignfitm:ay h>iye (0 continUe toadmuuster the l.individed fifty 
petcent. interest dOo .N. Hopper in the Property ttntQ,To N, .Hopper.The ·Grantor 41so ORANits 
and QONVEYS, 'and bytheseptesentsdQesGM1>IT/Uld CONVEY, the Est!\te:'s UndlYlde:d 
50% tntl"rest in·!jlJcftothl'J: Property liilindivided interests as foHows: 50.%. tthdivided in. the' 
ESt!\te'$;Undivi<leci 50% tntereSt to :iAi!lr!\, $, Wassmer;an<:l 50%tthdivided intetestinthe 
Estate'S. Undiyidea50%lnt":tesnciSt~henHQPpet., '. 

This ,CorlveYaIlce is expressiymade subject'to:: (i) Ui!paid taxes for the yeAr 20t2 anq 
suhsequ,ent Years; (ir) the qelli: ruid lien s.ecmed hy thatceitaUi: Texas' Home EqJtity S.ecm1ty 

. Instr:Um:entfIled MAr"h25,2()Q3 intl-,e''i)!\ljasCoW1lY DeedRecotdsai 'VeiL 56, begitltiillg .at 
page· .0.0642; (iii}~Iother vaIlctiihd,'existu,gUens, easements .an9 encumqrahees affecting, the. 
Propertyoh the dale hereof, \-'I'h¢\h(luecordeq or mrrecotded;and (iy}, tbe hoI)iestead: i1@1tsin 
such Property held by Jo N .. JropPetas the $urvl'vingsPQllSeof th<: Decedeht (collectively the 
"PennittedException§"): . 

TO HAVE AND TO BOL]) \he Estate's- tJn4ivlqed '50% lntere~t in the Property;· 
toglother with all and singulAr the; rights, privileges and, appurtenances thereto Qr if! anYWise 
belonging, Urito Laura S. Wassmetand Stephen. Hopper; and .such grantees' heirs;executots, 
successors and assigns forever,.ahd on behalf of the Estate (it being understbOd that JPMdrgan 
Chase N:A.in its corporate c"paclty makes no representation and gives noWartanties 
Whatsoever), the Grantor doe.s hereby bind itself, its succi;ssors and assigns, to WARRANT 
AND FOREVER DEFEND' all and singular the Estate's tJnqiyjded 50% Interesi in and to the 
Property unto said grat)teesand said grantees' heirs, execlltors,. successors and assigns,. against 
every persoh whomsoever lawfully claiming the same, or any part thereof; by, through or under 
the Grantor, but not otherWise, subject to the Pennitted Exceptions. . 
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EXECUTED as of the 25th dayofJune, 20]2. 

Address of Grantor: 
2200 Ross Avenue 
DaIlah~rekas1520I' 

Addresses of Grantees; 

loN .. Hoppet. 
9 Rol:il<xjoDrlve 
PaIlaslTeKas 7523() . 
Lalita S;.Wassmer 
SOOfRoeAvenue, 
P'<lirifVlliage,KilI1s~ 6620g 
$tephe!l Hopp"~r . 

. Sal NW 4t" street. . 
. bidahol\:ta ,(5ity, Oklahotna 1311 g - - .. . 

STATE0FTEXAS,g 
COUNTY OFDALLAS§ 

JPMORGAN CHASE BANK,. N.A., Independent 
Administrator, 
Estate of Max D. Hopper, Deceased 

.. . . ElEFOREME, the undersigned authority, on this gay p~rsonally (jpPeared MiltthewA. . 
'theisen:, as Vice ·Presidell! of J!'>lv.{orgap Chase B@l)k, N .A.,llcting as)ndependent AclJiJlrJistrator .. . 
of the E$!a,te.of MaKD, HoPPer, known to tne to l:;¢ thep~isoti:mi.tnedin the foreg()ing .. . 
instrument, and .after fitst being duly sworn stated that he signed such instrument for the 
purposeS and consideration therein expressed, and in the capacity th6tei11 stated. 

OJVEN UNDER MY HANDI\ND SEAL OF OFFICE this the as- day or June,::W 12 .. 
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Estate of Max D. Hopper 
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Notary Public iIi and for the State of Texas . 
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PI.laB and' ;Reoqtd_~d, 
9f ('to,ia! P'ubJ iq J~eoordli 
j~fu, :F. WarranT :COl111ty. ,Clerk 
DaUa~ CO'uht'Y;_ TEXRS' 
06f25120f2 01; 4-3-: 05 -PM. 

'$24'.,00 
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CAUSE NO. PR-Il-3238-3 

IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ IN THE PROBATE COURT 
§ 
§ 
§ 
§ 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S BRIEF IN OPPOSITION TO ORDER'S 
POINTS NOS. SIX ("6") AND SEVEN ("7") 

COMES NOW, Jo N. Hopper ("Mrs. Hopper" or "Plaintiff') and files this Plaintiff Jo N 

Hopper's Brie/in Opposition to Order's Points Nos. Six ("6 ") and Seven (" 7") ("Brief') and would 

show the Court the following: 

Argument and Authorities 

I. 

As pointed out in Plaintiff Jo N Hopper's Motion to ModifY and Reconsider the Court's May 

J8'h Order, Or Alternatively, Motion/or New Trial ("Motion") which this Brief supports [Motion, p. 

4, para. 3], Plaintiffhas asked that the Court vacate its rulings numbers "6", and "7", it made within 

its Order of May 18th (the "Order"). For the reasons set forth herein, such rulings Nos. "6" and "7", 
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irrespective of whether they could, upon proper motion, have been made by this Court, they are 

presently simply outside the ambit of what was before the Court on January 31, 2012. The Order 

then has inappropriately granted relief not sought by any moving party - that is, either the Plaintiff or 

the Defendant Stepchildren. The Independent Administrator ("IA") had no motion for affirmative 

relief before the Court on January 31, 2012. 

The Supreme Court of Texas in Chessher v. Southwestern Bell Telephone Co., 658 S. W.2d 

563,564 (1983) directly addressed this very issue: 

It is axiomatic that one may not be granted judgment as a matter of law on a 
cause of action not addressed in a summary judgment proceeding. In City a/Houston 
v. Clear Creek Basin Auth., 589 S.W.2d 671, 786 (Tex. 1979), we wrote, "The 
movant ... must establish his entitlement to a summary judgment on the issues 
expressly presented to the trial court by conclusively proving all essential elements of 
his cause of action or defense as a matter oflaw." (emphasis added) 

Because Southwestern Bell moved for summary judgment on only one of 
Chessher's four causes of action, the court of appeals' affirmation of this judgment 
was improper as to the other causes of action alleged by Chessher. Griffin v. 
Rowden, 654 S W2d 435 (Tex. 1983); Puga v. Donna Fruit Co., Inc., 634 S.W.2d 
677 (Tex. 1982); Missouri-Kan.-Tex. R.R. Co. v. City 0/ Dallas, 623 S.W.2d 296 
(Tex. 1981). 

It is fundamental for relief to be granted by the Court that a proper motion for summary 

judgment be before it, with the opportunity of response afforded any party against whom such relief 

is sought. This fundamental due process concept, if not followed, but where relief is nonetheless 

granted, results in fundamental error. That is exactly what has happened here and this fundamental 

error requires this Honorable Court to vacate and modifY its Order in regard to rulings Nos. "6" and 

"7" or, grant a new trial in all respects. 
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Even had the issues addressed by "6" and "7" been, arguendo, somehow subsumed within 

issues that were before the Court in either of the two competing motions for partial summary 

judgment heard on January 31, 2012 (and they were not) - certainly such rulings were wholly 

unnecessary to reach, consider or adjudicate at this time in the proceedings, in any event. 

Ruling No. "6" in the Order addressed and declared that the IA could require the "return" of 

certain items - presumably from any distributees.1 It is uncontested that virtually all of the property 

held by Plaintiff Hopper and her late husband Max Hopper just before the moment of his death, was 

community in nature. Under settled Texas law, all community property was transmuted into two 

wholly distinct separate property estates upon the death of the Decedent. See Wright; also, Stewart 

v. Hardie, 978 S.W.2d 203 (Tex. Civ. App. - Ft. Worth 1998); also Johanson "Wills, Trusts, and 

Estates ", Section A, Rights of the Surviving Spouse, p. 418 (See Exhibit"B" hereto). Plaintiffas the 

surviving spouse was vested instantly with such separate property rights. Id The Court's Order in 

paragraph "6" incorrectly uses the term "community property" in such respects. The "item" theory 

of community property as confirmed by Wright prohibits such an approach. More particularly, too, 

the Texas Probate Courts cannot require the "return" of any property previously properly delivered to 

its rightful owner when that owner is the surviving spouse. 

The Court also erred in No. "6" in creating its own idiosyncratic standard of "equitable and 

1 Of course as been pointed out before, Plaintiff has not been a "distributee" or otherwise a recipient of any property 
belonging to the Estate of Decedent Max Hopper. Any now-separate property received by, through or under the 
auspices of the IA (or its administration) since its assumption of that role has been strictly limited to delivery for 
release to Plaintiff of that property that was already hers in the first instance, either wholly, in equal lots (such as 
evenly divisible shares of stock), or in an undivided half share. See Wright v. Wright. 154 Tex. 138,274 S. W.2d 
670, 675·677 (Tex. 1955) 
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financial circumstances". No such standard is enunciated anywhere in the Texas Probate Code; thus 

this Honorable Court, without legislative grant of authority, cannot craft its own standard. This is 

particularly true in that the Texas Probate Code has its own strict standards and stringent 

requirements that govern instances where an lA can require return of maldistributed property. The 

Court's Ruling No. "6" in no way addresses such a concept. 

In addition, to the general points above and particularly that Nos. "6" and "7" were not 

properly before the Court, Plaintiff also specifically notes the direct deficiencies in No. "7". No. "7" 

as declared by the Court intertwines with No. "6" via the phrase "all such returns". Ruling No. "6" 

sets out that the IA "may require return of [some] community property". Thus, No. "7" acts as a 

explanation or "gloss" on how those returns that the IA "may require" in No. "6" are to be 

effectuated. That set up an additional problem in No. "7" in that (as Plaintiffs Motion correctly 

states), declaration No. "7" is on its face impermissibly vague. While at first it sets out "property, 

cash, stocks", it then states "and what-have-you". Such language is so broad as to be unenforceable 

and indeed, worrisome. Such language could effectively allow/command (at the lA's whim) any 

item, even items delivered or distributed years ago, to be returned (see below). Such is not the law. 

No. "7" goes on as part of its gloss on No. "6" to state that the IA may make these 

determinations "exercising its sole authority". While paying lip service later in No. "7" to the 

concept that such "sole authority" must be exercised with "discretion" and "not unreasonably"; in 

fact that is no real standard at all. Such completely unreguested authority (by the IA - who did not 

file an "MSJ") could not be more broadly drawn. No reference to the Probate Code nor any of its 
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limiting provisions is set forth in No. "7". As such, No. "7" should be vacated not only for all the 

reasons above but particularly it also effectively grants a "blank check" to the IA in terms of 

exercising essentially limitless claw-back authority with no proper TPC standard referenced. 

Query: particularly when "6" and "7" are read to together, what is the outer reach of such 

authority that the Court has granted the fA? There is none. Nor is there any time constraint. 

Presumably the IA could decide four or five years down the road that it thought that some item of 

property should be returned. Then the burden would fall ( quite heavily) on the persons interested in 

the Estate to challenge the IA, with the IA being in the superior position of being able to argue that it 

was simply acting in exercise of a court order and thus its fees2 should be fully chargeable as related 

to the items of property it requested to be "returned". Such a broad standard as the Court has drafted 

and ordered is not only incorrect and improper: it is and should be impermissible. Particularly where 

here, the IA already stands accused of extensive acts of wrongdoing and self-dealing (see in detail-

Plaintiffs First Amended Petition), the fox should not have the keys to the henhouse handed to it by 

this Honorable Court. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays the Order be vacated and 

modified, accordingly, and for such other and further relief as Plaintiff may properly be granted in 

the interest of justice and equity. 

-
2 Even though its fee as the IA has been "set" by the Contract, the IA has repeatedly taken the position it is also 
entitled to its attorneys' fees as they "related to" the Estate. Inasmuch as the IA doesn't appear to ever act without 
involving its attorneys, and then charging others for that advice (particularly to-wit: Plaintiff and the Defendant 
Stepchildren) it is a safe bet any future action by the IA will also involve fee charges to the parties. 
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ERHARD & JENNINGS 
a Professional Corporation 
1601 Elm Street 
Suite 4242 
Dallas, Texas 75201-3509 
(214) 720-4001 
(214) 871-1655 (Facsimile) 

By: 

Kenne B. Tomlinson 
State BarNo. 20123100 

GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

BY:---,-(\;u)M~~~--,--( ~~ ~ 
Michael 1. Graham '1 
State Bar No. 08267500 
Janet P. Strong 
State Bar No. 19415020 

By: ~t\L- ~~ (k, ~ ) 
Michael A. Yanof 
State Bar No. 24003215 
THOMPSON, COE, COUSINS & IRONS, LLP 
Plaza of the Americas 
700 North Pearl Street, 25th Floor 
Dallas, Texas 75201 
(214) 871-8200 
FAX: (214) 871-8209 

ATTORNEYS FOR JO N. HOPPER, 
PLAINTIFF 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via hand delivery to: counsel for both the Independent Administrator and Bank, Thomas H. 
Cantrill and John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 
75202, and to Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark 
Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.C., 14801 Quorum Drive, 
Suite 500, Dallas, Texas 75254, on the 3rd day of August, 2012. 
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RECORD AND RETURN TO: 

201200181594/ 
DEED 114. 

Hunton & Williams, tLP 
1445 Ross Avenue 
Suite 3700 
Dallas, Texas 75202 
Attention: ThomaS- R.· Cantrill 

. Notice of confidentialitY rights: If you are a n:aturaI person, you maY.remove or strike lIny 
of the following information from this instrument beforei! is filed for record in ttlepublk 
records: your SoCial SecuritY nUlllber or y()ur driver's IkenSenumber> 

THE ST4.TE Q}i'TEXAS § 
§ 

.cOUNTY OFDALLA8 §. 

'INDEPENDENTADMINI8TRATOR'$ DEED 
. 9 Rohledo Dtive, Da:ll;ls, Texas 

MaxD.Hopper ("Decedent"),: a resident .of Dallas County, Texas, died' Intesta,te gil 

Jan:ll~25, 2010. 

·An A-ppiicatfQn iorIndePepdePt AdnUnist!'<lliQI!P~uant to'rexasProbate Code:§ 14S( e) 
and fo~. Waiver qf:BondPutsuant to §145(P} was filed. April 2S:, 'Z010 :in Qause l'j'q. J.?R.,.lQ~1517~ 
3, InRi!: Elate oj Mep; D •. Hopp¢r, Decease.d, Ditllas couniYPtobate Com1: No.3,. and ludg~ 
MighlleJ> E~ 'Millet signedanotderappointing JPMorgan Chase Bank, NA as Independept 

.AcUU,inislrator otJheEstate 9f M<tX p.HQPpetonJuiie 30, .2.010~, .. JPMotganChase Bank, N.A. 
jl.l.jl;\lifi~dJo .se.rve as Independent A:<iminjstrafor on. June;?O. 2010 ii,ridhaS'Coptintiously. setv:e.das 
th-e .Indepepdent Admlllistrator pf the E~a:te ol'M<tX 1). Hopper {the "listat¢") 1'hioUgh theda:t~of 
thisinstnirlieht.· , . 

At the date. of death ()f the Decedent, the, Decedent owned an undivided Oire"half 
community .•. properly' interest (the "Estate's Undivided 50% Interest;') .inthatcertl1in real 
property,incll.lding . any fixtureS andlor improYemflnts nQW or hereafter ex:isting 011' 'the fell! 
propertY,located at 9 Robledo Drive,. Dallas' CountY, Texl\S 75230, and mote particularly 
described as foHows: 

~ . 

Lot 18 in13lock 15/6378 of The Estates, an Addition to the City of 
Dallas, Dallas County, Texas, according to the plat. thereof 
recorded in Volume 9]058, P(!ge 1037 of the Map Records of 
Dallas County, Texas, 

The foregoing property, together with aU improvements. thereon, and all right, title, and 
interest of the grantor and JoN. Hopper in and to adjacent sidewalks, streets, roads, alleys and 
rights-of-way shall be referred to hereafter as the "Property". 

INDEPENDENT ADMINISTRATOR'S DEED 
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At the death of the Decedent, the other undivided one-half interest in the Property was 
owned by Jo N. Hopper, the surviving widow of the Decedent. 

In this instrumeI)t, JPMorgan Chase,. N.A, acting as Independent Administrator ohhe 
Estate, and not in its. corporate capacity, is referred to as the "Grantor" . In order to. evidence the 
Independent Administrator'S tel ease of the Property from its control as Independel)t 
Administrator of the Estate,. and its conveyance ·of the Estate's Undivided 50% Interest in the 
Property to tb<:O Estate's benefIciaries; the Grantot by this instrument intendS to dOcument its 
release ofaIlyrigbt it has to co,n,tlflue to IIchnimsterthe UIjdiVided fIfty percent interest in the 
PropertY owtjedpy Jo N. Hopper, $1\1 toCOI)VeY fue Estate's l1ndivide\150.% Interest In th() 

. PropertY in uildivided interests as follows: . 50% undivided interest in the Estate'slJndiyided 
50%TnteresHo Laura. S. Wassiriet;aI)d 50% undividedinierest in the Estate's Undivided 50.% 
Inter~st to Step.lieI) lIQPper. Thus, after this ,c.onveyanc.ehasbeeI)iriad(l,fue Properly will be 
.ow:nedby Jo N.· 'f:I0pP\lr (uI)c\ivlded 50%Wterest),byL1lW1l· S. WIISsIl].er (undivided 25% 
lI)tereSi}8:IJdbY St<:ophe,n, Hopper (iiI)diVJded 2~% il)t~tests),iI) ea.chinstance subJect to the 
Permitted Exceptions s¢t forttjbelow. . .. 

. . 

'NQW, 'f'f:IE~EO~, ill,Goh$ic:ler~tion ofthepreirilses, as of the date of this instrument, 
th<:. Gra,n,tothete6y rekasesany right it m1)Y haw tocontiJ;llle W adtninl~ter the undivided fifty 
percenUntere'sto'fJo.N, Hopper lI) the Properly untO' Jo N.Hoppet:.TheQrantoraIsooRANts 
and QONVEYS, 'and bythes(') presents doesGEANT $1d CONVEY, the EsWe's Ui)divided 
50% t!lteresj ll;x .@d:to the Rr(jperty li1tiridivided ii1teresfs as foHows: 50%. tiridivided in. the· 
Estale' s;1Jhdiv~de<i 50% .I.I)terest to :La:ura,$.W a,sSll).er; aIld 50% undivided intetestinthe 
Estate's Undiyided50~ Inletesf!o SteppenJtopper. . 

This ,coriveyanteis expressiYh1ade subject 1(;; (i)tiripaid taxes for the yellr 201.'2 an>! 
suhseqll,!1nt yt;ars; (iiJ the d.eht artd lien secUred by that certain Texas Hoirie Equity S.~cJirity 

. InstnuneI)ttlled MlIrpJr 25,2003 intbe)JlIlIilsCotirityDeed:R<:ocotds at Vol. 56,beginning at 
page 00642; (iii) ail other viUid a:nd;exisliI)gH~lls; e!.is@}¢nts$19 encuml;mmces affecting, the 
Properly on the> dale hereof, whether. recorded or untecc'irde4;'ll)d (IY1 fueholl:iestead rights.in 
such Pr.operty held by J6 N .. HOPJifiras the sUrViving SPQuseof the Decedent (collectiyely the 
"Permitted Exceptionii"), . . 

TOHAVE AND TO Bot]) theEstat~;s Undiyided50% 1nt<:ore$t ill the Property, 
together with all. and singular th.;::rigbts,privileg.es .$1dappurtenances thereto or iv. aIlywise 
belonging, tirito Laura So Wassirietand Stephen Hopper, and such gr$1tees'heits,eJ(eCUlots., 
sQccessots and assigns forever,. and ort hehalf of the Estate (it being understood that JPJ\lIorgan 
Chase N;A. jni(scOfPomte clIpacity makes no representation and gives no warranties 
whatsoeYe,), the Gr$1tordoes hereby l>ind itself, its SUCCeSSOrs and assigns,to WARRANT 
AND FOREVER DEFEND.l)ll and sil)gular the Estatt;:'s Undivided 500/0 Interest in and to the 
Property unto said gral)teesand said grantees' heirs, executors,. sUC.cessorS and assigns, against 
every person whomsoever lawfully claiming the same,. or any part thereof, by, through cir under 
the. Grantor, but not otherwise, subjectto the Permitted Exceptions. 
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. '. " 

EXECOTED as of the 25th day of June, 20'12, 

Addi'(OssOf Gl'lll1t~r: 
2200 Ross, Avenue 

, baIla.,',Y(Oxas7520f 

Ad~h:essesQf Gnmtees; 

Jo N: Hopper 
9 RobledOD;ive 
DailasiTexas 75230 
""'aura 8; ,Wassmer 
80'05 Roe Avemle' 
PmirieVilJage,Kansas, 0620S 

$ieph~n Hopper 
5(]1 NW41"B'ti'eet, " 

, ' Oklahoma City, Pklahoma, 73118 

STATEOFTEXAS § 
eOUNTYOFDALLAS§ 

JPMORGAN CHASE BANK, N.A., Independent 
Administrator, 
Estate of Max D. Hopper,beqeased 

BY:-!-j.~~~~~}2~~:::::o...~~~ 
"ew A. Theisen, Vi6ePtesident 

BEFORE,ME, theunder$igned, authority, on this <lay personally appe,ared Matthew.A. " ' 
Theisen, ,as Vice President oJJPMorg<m Chase B!)l)k, N.A.,llctiIrg asXndependent AcJini.nisirlltor .• 
of the ,EstaJe,of' MI,l,XD, I'Iopper,known to me to be thepersol1mimed in the foreg()ing 
instrument, andafier first being duly Sworn stated that he signeds)),ch instrument for the 
purposes and consideration theteinexpressed, and in the capacity therein stated. 

ONEN DN:[)ER MY HAND AND SEAL OF OFFICE this, the .,,; . day of June, 20 12, 

[SEA ~J~ ,;;S , . , 
4l~, ;p~ CYNTHIA LOUISE SOLIS 

(: . • , Notary public, State ofTexas 
~ , W My Commission Expires 
",,<'Of'''' Odober19,2015 

INDEPENDENT ADMINISTRATOR'S DEED 
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:F'Uec and: RecQI'"c:f¢d, 
.or r1..c,iill p-u,bi io Reoo'rds 
~~hn ',F. Warren, ~COl,lnt'y :CHirk 
Dal.la~ Co'untYL'TEXRS' 
Q6!26/2a1'~ 01,;43:05"-PM 
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418 7. Restrictions on the Power of~' pos,,",,;, 

required succession of power (land) from father to son.and fealty between a 
lord and a (male) tenant. Women were supported by their husbands, but 
denied an ownership share of, or power over. their husbands' acquests. 
the reason for its existence, the English separate property system became 
entrenched by the fourteenth century and was taken by the English settlers 
the eastern seaboard of the United States, whence it spread westward. 

Under the separate property system, whatever the worker earns is his - or.np,,, 
There is no sharing of earnings. If one spouse is the wage earner while the 
spouse works in the home, the wage-earning spouse will own all the pr.op.ertv'; 
acquired during marriage (other than gifts or inheritances from relatives or 
by the wage earner to the homemaker). Thus. a crucial issue under a se,>aratee 
property system is what protection against disinheritance should be given 
viving spouse who works in the home or works at a 10wer-payingjob? All but one 
the separate property states answer this question by giving the surviving spouse, 
statute, an elective share (or forced share) in the estate of the deceased spouse. 
elective share is not. however, limited to a share of property acquired with 
ings. It is enforceable against all property owned by the decedent spouse a,aeatt, •. .' 

In eight states (Arizona, California, Idaho, Louisiana, Nevada, New M,,,,i,:o;: 
Texas, and Washington), a community property system bas long existed. 
fundamental principle of community property is that aU earnings of the sp"ns,": 
and from earnings are community property. Each 

in the 

principles underlying 
separate property and the community property systems: 

Case 1. Hworks outside the home. earning $50.000 a year. Wworks in the home, .. 
earning no wages. At the end of20 years, H bas through savings ofhis salary bought i', 
horise in his I1aIJ!e, alife insurance policy payable to his daughter, and $1 00,000 . 
of stocks in his name. Under a separate property regime, during life Wowns none of·"· 
that property. At H's death, W has an elective share (usually one·third) of the 
and the stocks but usually not the insurance policy because it is not in H's 
estate. In a community property state, Wowns half of H's earnings during 
thus at Hs death Wowns one-half of the acquisitions from earnings (the house, th~ ." 
insurance proceeds, and the stocks). If W dies first, W can dispose of her half of the:' 
commupity property by will. In a separate property state. if W dies first, she has no ,:' . 
property to convey. 

Community property is based on the idea that husband and wife are a 
partnership. that they decide together how to allocate the time of each to earniDc~ 
income, homemaking, leisure. and so forth to maximize their joint happ,in"ss. 
this view. they should share the earnings of each equally. Property ac'pll.red 
marriage and property acquired during marriage by gift. devise, or de:scent .15 tn~ 

acquiring spouse's separate property (as long as it is kept separate). 
In the late twentieth century, many academics came to favor community 

erty. In 198~, the Nation_al Conference of Commissioners on Uniform State 
promulgated a Uniform Marital Property Act. The act adopts community Df(,pectw: 
principles, though the phrase community property is avoided and marital pr~perl~;~l, 
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CAUSE NO. PR-Il-3238-3 
·'lll f,l!G-3 

IN RE: ESTATE OF § 
§ 
§ 
§ 
§ 

IN THE PROBATE COUR 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

§ NO.3 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Defendants. § DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S OPPOSITION TO MOTION FOR PARTITION AND 
DISTRIBUTION PURSUANT TO TEXAS PROBATE CODE SECTION 149B 

Plaintiff JoN. Hopper ("Plaintiff' or "Hopper") files this Opposition to Motion for Partition 

and Distribution Pursuant to Texas Probate Code Section 149B (the "Motion") filed by Stephen B. 

Hopper and Laura S. Wassmer (the "Stepchildren") and states as follows: 

I. ARGUMENT 

A. 

The Motion is a misguided attempt to circumvent the Court's May 18,2012 Order on 

Motions for Summary Judgment (the "Order") which found no fault in JP Morgan Chase Bank, 

N.A., as the Independent Administrator of the Max Hopper Estate (the "IA"), deeding No.9 

Robledo (the "Homestead") in undivided interests to Plaintiff Hopper and the Stepchildren. l In fact, 

I Note: the Court's Order did not instruct the IA to act in such fashion in paragraph No. "5" of the Order [the Order 

Plaintiff Jo N. Hopper's Opposition to Motion for Partition 
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on June 25, 2012, the IA did deed the Homestead in undivided interests to Plaintiff Hopper and the 

Stepchildren. The Court may recall that the Stepchildren repeatedly stated through their counsel 

(and even in the Court's presence) they would seek a TRO to prevent issuance of such deed - but in 

fact they did not. The topic of Robledo in that respect is now water over the dam, and the IA acted in 

such respect (i.e., deeding Robledo) with full leave of the Court per the Order. To the extent such 

Motion tries to resurrect the Robledo question: it is too late. The Court has no power under Section 

l49B, or otherwise, to "partition" that which is not before it. 

B. 

Even if it were not too late (though it is) to raise Robledo yet again, as this Court is well 

aware from the voluminous briefing filed by Plaintiff on this very issue, the Constitution prohibits 

any partition of the Homestead whether under Section l49B or any other provision of the TPC, under 

these circumstances. Section l49B does not overrule either the Constitution, Wright v. Wright, 154 

Tex. 138,274 S.W.2d 670, 675-677 (Tex. 1955) ("Wrighf'), or other sections of the Code that 

support the Court's Order on these facts. Indeed, the Stepchildren's counsel, Professor Johanson, 

acknowledges this absolute Constitutional prohibition (consistent with § 45 of the TPC) in his 

treatise the Texas Probate Code Annotated, §283 Homestead Rights of Surviving Spouses, as 

follows: 

The property cannot be sold or partitioned out from under the person 
asserting the homestead, and the homestead right is not extinguished by 
remarnage. 

Example: Wendy dies intestate survived by Herb and Steve, her son by a former 

stated the IA "may distribute"], its language was merely permissive and also allowed such action by the IA "at any 
time", 

Plaintiff Jo N. Hopper's Opposition to Motion for Partition 
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marriage. The family residence, which qualifies as a homestead, is community 
property. Under §45, Wendy's one-half interest in the residence passes by 
intestacy to Steve--subject to Herb's homestead right of exclusive occupancy as 
long as he chooses to use the property as his residence. Although Herb and 
Steve are tenants in common, Steve cannot bring an action to partition the co
tenancy as long as Hank asserts his homestead right." 

[Bold emphasis added] 

Certainly Johanson didn't add the caveat: "unless two years has passed and then it is "OK" 

under § 149B." He didn't add such, because it is not the law and never has been. In fact in his 

"Example", Johanson states the son (Steve) cannot bring an action to partition at all- ever - so 

long as the Homestead right is asserted. Those are our facts, exactly. 

c. 

In addition, absent the right to partition regarding the Homestead, there is no practical reason 

for entertaining a partition proceeding in relation to this Estate, in any respect, at this time. There is 

simply no sufficient controversy between Hopper and the Stepchildren regarding the relatively few 

remaining assets under administration - in which Plaintiff already has half ownership, without 

question - to justifY a partition proceeding. Indeed, the presence of the IA in this equation hinders 

the parties simply resolving the issues as any other co-owners would do. Once the remaining assets 

still under administration are released from administration/delivered/distributed, the parties can work 

out such issues in the way that any co-owners behave: they can co-exist, choose to buy one another 

out, or sell the jointly owned property and divide the proceeds accordingly. Plaintiff would 

respectfully urge the Court to simply allow/require the Independent Administrator to finish its job by 

(i) releasing from further administration Plaintiff's undivided one-half of the very few (relatively 

speaking) remaining assets still under administration Gust as the IA did via the Robledo Deed), and 

Plaintiff Jo N. Hopper's Opposition to Motion for Partition 
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(ii) distributing the Decedent's undivided share of such assets to the Decedent's children (plaintiff's 

Stepchildren). Thus this part of the administration, and the wholly unnecessary cost thereof will be 

completed. In fact, the Motion by the Stepchildren is entirely wasteful of the Court's time and the 

parties' money, in that it is not about a few remaining assets under administration which can be 

distributed in undivided interests by the IA. Instead, it is transparently, as shown on the face of the 

Stepchildren's Motion, all about, their on-going effort to partition the homestead, Robledo. 2 In that 

regard, one clear requirement of Section 149B is that it can apply only to assets still under 

administration. Robledo is not still under administration. 

In fact, Plaintiff would respectfully direct the Court's attention to the lA's language in the 

Robledo Deed (copy attached as Exhibit "A" hereto), which correctly summarizes the lA's job, 

which is to release from administration the share of the property noWl owned outright by the 

surviving spouselPlaintiff (fonnerly her community one-half) and distribute, to the Decedent's 

beneficiaries (the children) the Decedent's one half of each item of community property. Under 

Wright, Jd, the Supreme Court was clear that one spouse carmot dispose of the other spouse's share 

of what was community property without consent of the surviving spouse (which consent is not 

2 Plainly, it could be about nothing else, because Plaintiff has repeatedly made efforts to reasonably resolve such 
issues given that the Plaintiff and the Stepchildren already own under law certain assets in undivided shares - they 
simply haven't been released/distributed by the lAo For example, Plaintiff has proposed dividing the parties' existing 
ownership interests in the wine and golf clubs (two of the more significant assets remaining under administration) 
into two separate lots for each such asset group (with near-identical items in both groups of values that are already 
presently equal ["to the dollar"]) and has offered/provided the Stepchildren with the "first pick" of each lot. The 
Stepchildren have refused to accept this wholly logical and eminently fair and balanced process of division, 
apparently nearly solely based on their view [however misplaced], that the Homestead must also be included in such 
a discussion. That's just flat wrong and without legal or logical support. Thus, there is no real controversy regarding 
the only other assets actually remaining under administration - excluding the Homestead which was, but no longer is, 
"under administration". What could be more fair than what Plaintiff has proposed to the Stepchildren? No 
"partition motion" is necessary. 
3 Since the moment of Decedent's passing. Wright, supra. 
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present here), and neither the lA nor the Court, can succeed to a greater interest than that which the 

decedent (Mr. Hopper) owned. 

Now that the Homestead is removed from administration and any possible "partition 

equation", there is no need for the Motion and it is pointless. 

D. 

Finally, Section 149B only allows for the partition of assets of the Estate that are "then 

subject to independent administration." Thus, even were the Homestead an "estate asset", since it 

was previously deeded by the lA, it is facially no longer "subject to" any application of Section l49B 

(even ifit applied) and the partition process - even were there no Constitutional prohibition against 

same. Furthermore, Section 149B only applies to "estate" assets, which are defined to be the "real 

and personal property of a decedent." See Section 3(1) of the Texas Probate Code. Therefore, 

Section l49B cannot apply to Plaintiff Hopper's assets that were previously delivered to her by the 

lA. Again, too, what is no longer under administration and has been delivered or distributed, and 

then accepted by the parties from the lA, is not subject to Section 149B, at all. 

Accordingly, the Motion should be denied. 

WHEREFORE, PREMISES CONSIDERED, Hopper prays that the Motion be denied and 

that she be awarded such other relief to which she is justly entitled. 

Plaintiff Jo N. Hopper's Opposition to Motion for Partition 
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Respectfully submitted, 

ERHARD & JENNINGS, P.C. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 
(214) 720-4001 
FAX: 21 871-1655 

Kenneth B. omlinson 
State Bar No. 20123100 

By: bL ~\J\h?J 
Michael L. Graham 
State Bar No. 08267500 
THE GRAHAM LAW FIRM, P.e. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000 
FAX: (214) 599-7010 

By: \V\\~ y~ 
Michael A. Yanof 
State Bar No. 24003215 
THOMPSON, COE, COUSINS & IRONS, 
LLP 
Plaza of the Americas 
700 North Pearl Street, 25th Floor 
Dallas, Texas 75201 
(214) 871-8200 
FAX: (214) 871-8209 

ATTORNEYS FOR PLAINTIFF 
JON. HOPPER 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing document was 
served via hand-delivery to: counsel for the Independent Administrator and Bank, Thomas H. 
Cantrill and John Eichman, Hunton & Williams, 1445 Ross Avenue, Suite 3700, Dallas, Texas 
75202, and to Defendants Stephen Hopper and Laura Wassmer, via their counsel of record, Mark 
Enoch, Gary Stolbach, and Melinda Sims, Glast, Phillips & Murray, P.c., 14801 Quorum Drive, 
Suite 500, Dallas, Texas 75254 on the 3rd day of August 2012. 

Plaintiff Jo N. Hopper's Opposition to Motion for Partition 
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RECORD AND RETURN TO: 

201200181594/ 
DEED 1/4 

Hunton & Williams, LLP 
1445 Ross Avenue 
Suite 3700 
Dallas, Texas 75202 
Attention: Thomas H. Cantril! 

Notice of confidentiality rights: If you are a natural person, yon may remove or strike any 
of the following information from this instrument before it is filed for record in the public 
records: your Social Security number or your driver's license number, 

THE STATE OF TEXAS § 
§ 

COUNTY OF DALLAS § 

INDEPENDENT ADMINISTRATOR'S DEED 
9 Robledo Drive, Dallas, Texas 

Max D, Hopper ("Decedent"), a resident of Dallas County, Texas, died iniestate on 
January 25, 2010. 

An Application for Independent Admlnistrlltion Pursullllt to Texas Probate Code§ 145( e} 
and for Waiver Of Bond PurSUllllt to §145(P)wlls filedApri128,2010.in Caus.e No.1?Rcl0~1517-
3, In Re: EState of Mcpc D. Hopper, Decease.d, Dallas County Probate Court No.3,. and Judge 
Michael E. Miller signed an orderappointirtg JPMorgan Chase Bartk, NA as Jndependent 
Adminisfratorofthe Estate of Max D. Hopper on June. 30, 2010 .. JPMorganChase Bartk,N.A. 
qualified to .serve as Independent Aclminjstrator on June 30, 20.1 0 and has continuously serVed as 
tire In.dependent Administrator of the Estate of Max D .. Hopper (the "Estate") tl)Tough the date of 
this instrument. . 

At the date. of death of the Decedent, the Deceden.t owned an undivided one-half 
community property interest (the "Estate's Undivided 5Q% Int~rest") in that certain real 
property, including any. fixtut~s andlor improvem£lnts now or hereafter existing On the real 
property, located at 9 Robledo Drive,. Dallas County, Texas 75230, and more particularly 
described. as follows: 

Lot 18 in Block 15/6378 of The Estates, an Addition to the City of 
Dallas, Dallas County, Texas, according to the Plat thereof 
recorded in Volume 91058, Page 1037 oflhe Map Records of 
Dallas County, Texas. 

The foregoing property, together with all improvements thereon, and all right, title, and 
interest of the grantor and Jo N. Hopper in and to adjacent sidewalks, streets, roads, alleys and 
rights-of-way shall be referred to hereafter as the "Property". 
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At the death of the Decedent, the other undivided one-half interest in the Property was 
owned by Jo N. Hopper, the surviving widow of the Decedent. 

In this instrument, JPMorgan Chase, N.A., acting as Independent Administrator of the 
Estate, and not in its corporate capacity, is referred to as the "Grantor". In order to evidence the 
Independent Administrator's release of the Property from its control as Independent 
Administrator of the Estate, and its conveyance of the Estate's Undivided 50% Interest in the 
Property to the Estate's beneficiaries; the Grantor by this instrument intends to document its 
release of any right it has to continue to !ldminister the undivided fifty percent interest in the 
Property bWhedby Jo N, Hopper, and to convey the Estate's Undivided 50% Interest in the 
Property in undivided interests. as follows: 50% undivided. interest in the Estate's Undivided 
50% Interest to Laura. S'. Wassmer; and 5.0% undivided interest in the Estate's Undivided 50% 
Interest to SteJlhen Hopper. Thus,!lfter this conveyance has heen made, the Property will be 
oWhed by Jo N. HopP<Jr (undivided 50%interest), by Laura S. Wassmer (undivided 25% 
interest) and by Stephen Hopper (Undivided 25% lnterests), in each instance subject to the 
Permitted Exceptions set forth below, 

NOW, THEREFORB, incoh~ideration of thepr.emises, as of the date of this instrument, 
the Grantor hereby rek~sesany right it may have to contin1)e to administer the undivided fifty 
percentinterestof Jo N. Hopperinthe Property 1)nto Jo N. Hopper. The Grantor also GRANTS 
and CONVEYS, and by these presents does GRANT and CONVEY, the Estate's Undivided 
50% Interest in. and to the Property in undivided interests as follows: 50% undivided .in the· 
Estate's. Undivided 50% .Interest tcLama S, Wassmer; and 50% undivided interest in the 
Estate'.s Undivided 50% Intetf:)st to StephencHopper. 

This conveyance is expressly made subject to: (i) unpaid taxes for the year 2012 and 
s1)bseq1)ent years; (U) the d.ebt and lien secmed by thatcertaitr Texas Home Equity Security 
Instrument filed March 25,2003 inthebaJlasCoUnty Deed Records at Vol. 56, beginning at 
page 00642; (iii) a,110thervalid and eXisting liens, easements and encumbrances affecting the 
Property on the date hereof, whether. recorded or unrecorded; and (iv) the homestead rights in 
such Property held by Jo N. Hopper as the suf'iivingspouse of the Decedent (collectively the 
"Permitted Exceptions"): 

TO HAVE AN]) TO BOLD the Estate's Undivided 50% Interest in the Property, 
together with all and singular the rights, privileges and appurtenances thereto or in anywise 
belonging, unto Laura S. Wassmetand Stephen Hopper, and such grantees' heirs, executors, 
successors and assigos forever, and on behalf of the Estate (it being understood that JPMorgan 
Chase N.A. in its corporate capacity makes no representation and gives no warranties 
whatsoever), the Grantor doe.s hereby bind itself, its successors and assigns, to WARRANT 
AND FOREVER DEFEND all and singular the Estate's Undivided 50% Interest in and to the 
Property unto said grantees and said. grantees' heirs, exewtors, successors and assigns, against 
every person whomsoever lawfully claiming the same, or any part thereof, by, thro1)gh or under 
the Grantor, but not otherwise, subject to the Permitted Exceptions. 

INDEPENDENT ADMINISTRATOR'S DEED 
Estate of Max D. Hopper 
76995.000001 EMF_US 40672541v4 
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EXECUTED as of the 25th day of June, 2012. 

Address of Grantor: 
2200 Ross. Avenue. 
Dallas, Texas 75201 

Addresses of Grantees: 

JoN. Hopper 
9 Robledo Drive 
Dallas, Texas 75230 

Laura S. Wassmer 
8005Roe Avenue 
FrairieVillage, Kansas 66208 

Stephen Hopper 
501 NW 41 st Street 
Oklahoma City, Oklahoma 73118 

STATE OF TEXAS § 
COUNTY OF DALLAS § 

JPMORGAN CHASE BANK,. N.A., Independent 
Administrator, 
Estate of Max D. Hopper, Deceased 

By: -!-;-J#-~~~~LL;~;=::::::~~--
ew A. Theisen, Vice President 

BEFORElVIE, the undersigned authority, on this day personilHy appeared Matthew A. 
Theisen, as Vice President of IP1V.rorgan Chase Bank, N .A., acting asJ:ndependent Admi.nistrator 
of the Estate of Max D, Hopper, known to me to be the person named in the. foregoing 
instrument, and after first being duly sworn stated that he signed such instrument for the 
purposes and consideration therein expressed, and in the capacity therein stated. 

CHVENUNDER MY HAND AND SEAL OF OFFICE this the as' day of June, 2012, 

INDEPENDENT ADMINISTRATOR'S DEED 
Estate of Max D. Hopper 
76995.000001 EMF_US 40672541y4 

NotariPublic in and for the State of Texas . 
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.!-'(lad and. Recorded, "d
r , lie ReeD!' ~ 
Of f i..o_fal Pub C· unty 'Clerk 
John :F. Warren, T~AS 
Dallas County, .as PM 
Q6/25/2012 01_ :43. 
$24,00 
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· No. PR-1l-3238-3 

INRE: ESTATEOF ) 

) 

) 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, ) 

) 

NO.3 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

SECOND REVISED ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

On the 31 st day of January, 2012, came on to be heard the following matters: I) 
Plaintiff Jo N. Hopper's Motion For Partial Summary Judgment; 2) Stephen Hopper's 
and Laura Wassmer's Second Amended Motion for Partial Summary Judgment; 
JPMorgan Chase Bank, N.A.'s Response To Jo Hopper's Motion For Partial Summary 
Judgment And Stephen Hopper's And Laura Wassmer's Second Amended Motion For 
Partial Summary Judgment; and 3) various objections, written and oral, concerning the 
presentation of the above matters. 

The Court: 

1. GRANTS Issue Nos. One, Six, and Seven of Plaintiff Jo N. Hopper's 
Motion For Partial Summary Judgment; 

2. DENIES Issue Nos. Two through Five, and Eight of Plaintiff Jo 
N. Hopper's Motion For Partial Summary Judgment; 

2. GRANTS Issue Nos. Two, and Three, in Stephen Hopper's and Laura 
Wassmer's Second Amended Motion For Partial Summary Judgment; 

3. DENIES Issue Nos. Four and Issue No. Five, of Stephen Hopper's and 
Laura Wassmer's Second Amended Motion For Partial Summary 
Judgment;; 

4. DENIES all objections, written and oral, concerning the presentation of 
the above matters. 

052-000726 
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This Revised Order shall in all things substitute for the Order signed by this Court 

on May 18,2012. 

SIGNED this the 15th day of August, 2012. 

052-000721 
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JUDGE MICHAEL MILLER Fax:21d-653-7133 Aug 15 2012 02;09pm PODS/ODS 

No. PR-Il-3238-3 

INRE: ESTATEOF ) 

) 

) 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, 

Plaintiff, 

v. 

) 

) 

NO.3 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

ORDER TO SEVER 

On August 6, 2012, oame on to be heard various motions to sever, to-wit: Plaintiff 

Jo N. Hopper's Motion To Sever Subject to Plaintiff Jo N. Hopper's Motion To Modify 

And Reconsider The Court's May 18th Order, Or Alterm1tively, Motion For New Trial; 

and Stephen Hopper's And Laura Wassmer's First Amended Motion To Sever; and after 

hearing the arguments of counsel, the Court issues the following orders at counsels' 

requeSl: 

j. Both Motions are granted in their entireity, and the Court specifically 

intends that this Severance shall include relevant portions of an order now entitled "Order 

On Written And Oral Motions." 

SIGNED this the 15,h day of August, 2012. 

/)11 ~ ,/ /If \ __ 
/ tUDGE PRESIDING = 

'I 
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No. PR-1l-3238-3 

INRE: ESTATEOF ) 

) 

) 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

10 N. HOPPER, ) 

) 

NO.3 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

ORDER ON WRITTEN AND ORAL MOTIONS 

On the 31 st day of January, 2012, and on August 6, 2012, came on to be heard 

various motions, both written and presented to the Court, and oral and presented to the 

Court by consent by virtue of their presentment; 

And after hearing the arguments of counsel, the Court issues the following orders 

at counsels' request: 

1. DECLARES that the Independent Administrator JPMORGAN CHASE 

BANK, N.A., may distribute the Robledo property in undivided interests, 

subject to the Homestead Right and the existing mortgage indebtedness, 

to-wit: 50% to Jo N. Hopper, and 25% each to Decedent's two children, at 

any time, including the present time; 

2. DECLARES that the Independent Administrator JPMORGAN CHASE 

BANK, N.A., may require return of [some] distributions previously 

052-00073.9 
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distributed to any party ("clawback"), if necessary for the proper 

administration of this estate; 

3. DECLARES that all such returns of distributions of property, cash, stocks, 

and other property, shall be effected by the Independent Administrator 

exercising its sole authority and discretion, but which shall not be 

exercised unreasonably; 

4. DECLARES that the evidence presented in the various motions and 

affidavits, and all other material presented to the Court, indicate by a 

preponderance of the evidence that the Independent Administrator has 

only made distributions that were not "unlawful;" 

5. DECLARES that the obligation to pay casualty insurance on the Robledo 

residence shall fall one-half to Jo N. Hopper, one-fourth to Stephen 

Hopper, and one-fourth to Laura Wassmer, with such modification as may 

be appropriate for due regard of Jo N. Hopper's Homestead Right, as of 

the date of delivery of said deeds; and that the Independent Administrator 

shall have been burdened with the obligation to pay for such insurance 

from the date of Decedent's death until the date of the delivery of the 

deeds; and that the Independent Administrator shall forthwith reimburse to 

any party who has suffered payment of same, that portion of the insurance 

payment paid by such party that the Independent Administrator should 

have paid; 

6. DECLARES that henceforth the parties with deeds shall both be included 

on such policies of insurance, and shall pay for same in the proportion of 

052-0001liO 
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ownership, with due regard for the homestead right enjoyed by the 

occupying widow; 

This Revised Order shall in all things substitute for the Order signed by this Court 

on May 18; 2012. 

SIGNED this the 15th day of August, 2012. 

052-000741 
500



No. PR-1l-3238-3 

INRE: ESTATEOF ) 

) 

) 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, ) 

) 

NO.3 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

ORDER ON WRITTEN AND ORAL MOTIONS 

On the 31't day of January, 2012, and on August 6, 2012, came on to be heard 

various motions, both written and presented to the Court, and oral and presented to the 

Court by consent by virtue of their presentment; 

And after hearing the arguments of counsel, the Court issues the following orders 

at counsels' request: 

I. DECLARES that the Independent Administrator JPMORGAN CHASE 

BANK, N.A., may distribute the Robledo property in undivided interests, 

subject to the Homestead Right and the existing mortgage indebtedness, 

to-wit: 50% to Jo N. Hopper, and 25% each to Decedent's two children, at 

any time, including the present time; 

2. DECLARES that the Independent Administrator JPMORGAN CHASE 

BANK, N.A., may require return of [some] distributions previously 

05"-00076& 
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distributed to any party ("c1awback"), if necessary for the proper 

administration of this estate; 

3. DECLARES that all such returns of distributions of property, cash, stocks, 

and other property, shall be effected by the Independent Administrator 

exercising its sole authority and discretion, but which shall not be 

exercised unreasonably; 

4. DECLARES that the evidence presented in the varIOUS motions and 

affidavits, and all other material presented to the Court, indicate by a 

preponderance of the evidence that the Independent Administrator has 

only made distributions that were not "unlawful;" 

5. DECLARES that the obligation to pay casualty insurance on the Robledo 

residence shall fall one-half to Jo N. Hopper, one-fourth to Stephen 

Hopper, and one-fourth to Laura Wassmer, with such modification as may 

be appropriate for due regard of Jo N. Hopper's Homestead Right, as of 

the date of delivery of said deeds; and that the Independent Administrator 

shall have been burdened with the obligation to pay for such insurance 

from the date of Decedent's death until the date of the delivery of the 

deeds; and that the Independent Administrator shall forthwith reimburse to 

any party who has suffered payment of same, that portion of the insurance 

payment paid by such party that the Independent Administrator should 

have paid; 

6. DECLARES that henceforth the parties with deeds shall both be included 

on such policies of insurance, and shall pay for same in the proportion of 

05"-000765 
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ownership, with due regard for the homestead right enjoyed by the 

occupying widow; 

This Revised Order shall in all things substitute for the Order signed by this Court 

on May 18,2012. 

/S-rh 
SIGNED this th~y of August, 2012. 

• ~~P=RE~S~ID~--~rN~G~------------
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No. PR-II-3238-3 

IN RE: ESTATE OF ) 

) 

) 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, ) 

) 

NO.3 

Plaintiff, 

V. 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

SECOND REVISED ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

On the 31't day of January, 2012, came on to be heard the following matters: 1) 
Plaintiff Jo N. Hopper's Motion For Partial Summary Judgment; 2) Stephen Hopper's 
and Laura Wassmer's Second Amended Motion for Partial Summary Judgment; 
JPMorgan Chase Bank, N.A.'s Response To Jo Hopper's Motion For Partial Summary 
Judgment And Stephen Hopper's And Laura Wassmer's Second Amended Motion For 
Partial Summary Judgment; and 3) various objections, written and oral, concerning the 
presentation of the above matters. 

The Court: 

I. GRANTS Issue Nos. One, Six, and Seven of Plaintiff Jo N. Hopper's 
Motion For Partial Summary Judgment; 

2. DENIES Issue Nos. Two through Five, and Seven and Eight of Plaintiff Jo 
N. Hopper's Motion For Partial Summary Judgment; 

2. GRANTS Issue Nos. Two, and Three, in Stephen Hopper's and Laura 
Wassmer's Second Amended Motion For Partial Summary Judgment; 

3. DENIES Issue Nos. Four and Issue No. Five, of Stephen Hopper's and 
Laura Wassmer's Second Amended Motion For Partial Summary 
Judgment;; 

4. DENIES all objections, written and oral, concerning the presentation of 
the above matters. 

054-000767 

l 

504



This Revised Order shall in all things substitute for the Order signed by this Court 

on May 18,2012. 

/~ 
SIGNED this thyt day of August, 2012. 

05"-000768 
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NO. PR·ll·3238·3 

IN RE: ESTATE OF § 
§ 

MAX D. HOPPER, § 

§ 
DECEASED § 

§ 
§ 

fO N. HOPPER, § 
§ 

Plaintiff, § 
§ 

v. § 
§ 

JPMORGAN CHASE, N.A., STEPHEN B. § 
HOPPER and LAURA S. WASSMER, § 

§ 
Defendants. § 

/jif)t fJ Lt/Lj~-
Filed 
12 August 15 P4:42 r:: John Warren 

Ie' County Clerk 
Dallas County 

IN THE PROBATE COURT 

NO.3 

DALLASCOUNT~TEXAS 

NOTICE OF APPEAL 

STEPHEN B. HOPPER and LAURA S. WASSMER, defendants, hereby give 

notice ofappeaJ and in accordance with T.R.App.P. Rule 25.1(d) state as follows: 

1. The trial court is Probate Court No.3, Dallas County, Texas. The style 

and number ofthe case are: "In Re: Estate of Max D. Hopper, Deceased; Jo N. Hopper, 

Plaintiff, v. JP Morgan Chase, N.A., Stephen B. Hopper and Laura S. Wassmer, 

Defendants; Case No. PR-11-3238-3." 

NOTICE OF APPEAL Page 1 
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2. The orders appealed are dated May 18, 2012 and August 15, 2012, 

"Order on Written and Oral Motions" and Order dated August 15, 2012, "Second 

Revised Order on Motions for Summary Judgment." 

3. The appealing parties desire to appeal the May 18th and August 15th 

orders except for paragraphs 5 and 6 of the "Order on Written Motions." 

4. The appeal will be taken to the Court of Appeals for the Fifth District of 

Texas at Dallas, Texas. 

5. The names of the parties taking the appeal are: Stephen B. Hopper and 

Laura S. Wassmer. 

NOTICE OF APPEAL 

Respectfully submitted, 

By: ____ ~ __ ~ __ ~~ __ ___ 
MARK C. ENOCH (Leap ounsel) 
State Bar No. 06630360 
LAWRENCE FISCHMAN 
State Bar No. 07044000 

GLAST, PHILLIPS & MURRAY, P.C. 
14801 Quorum Drive, Suite 500 
Dallas, Texas 75254-1449 
Tel: (972) 419-8323 
Fax: (972) 419-8329 

ATTORNEYS FOR STEPHEN B. HOPPER 
AND LAURA S. WASSMER 

Page 2 
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CERTIFICATE OF SERVICE 
~/ 

The undersigned certifies that on the .ll day of August, 2012, a true and 
correct copy of the above and foregoing document was sent by facsimile, to the 
following: 

Mr. Thomas H. CantriII 
Mr. John C. Eichman 
Hunton & Williams 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Mr. James Albert Jennings 
Erhard & Jennings, P.c. 
1601 Elm Street, Suite 4242 
Dallas, Texas 75201 

Mr. Michael L. Graham 
Ms. Janet P. Strong 
The Graham Law Firm, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 

Michael A. Yanof 
Thompson, Coe, Cousins & Irons, L.L.P. 
Plaza of the Americas 
700 North Pearl Street 
Twenty-Fifth Floor 
Dallas, Texas 75201-2032 

NOTICE OF APPEAL Page 3 
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CAUSE NO. PR-Il-3238-3 

! IN THE PROBATE COUR;": W]l* 
§ [)::.. . '.TY 

IN RE: ESTATE OF 

MAX D. HOPPER, 
§ 

DECEASED § 

--------------------------§ JO N. HOPPER, § NO.3 

Plaintiff, 

v. 

JP MORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ DALLAS COUNTY, TEXAS 

PLAINTIFF JO N. HOPPER'S NOTICE OF APPEAL 

COMES NOW Plaintiff Jo N. Hopper ("Plaintiff') and notifies this Honorable Probate 

Court No.3 of Dallas County, Texas, (the "Court" -- also the "trial Court" herein) of her desire to 

appeal, pursuant to Tex. R. App. P., Rule 25.1, from this Honorable Court's Second Revised 

Order on Motions/or Summary Judgment signed on August 15,2012, and the Court's Order on 

Written and Oral Motions signed on August 15, 2012. 

I. 
PROCEDURAL BACKGROUND 

This Notice Of Appeal arises from the Court signing both the Second Revised Order on 

Motions/or Summary Judgment on August 15,2012, and the Order on Written and Oral Motions 
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on August 15,2012 (hereinafter collectively referred to as the "summary judgment orders'" __ 

See true copies of said summary judgment orders attached as Exhibits "A" and "B", hereto 

respectively). These "summary judgment orders", and the claims and matters referenced therein, 

were severed and thus rendered final and appealable by the Court also signing another order on 

August 15,2012 that severed these summary judgment orders (via its order entitled: "Order To 

Sever"). 

Defendants Stephen B. Hopper and Laura S. Wassmer have already filed their notice of 

appeal as to portions of the summary judgment orders on August 15, 2012. Accordingly, 

Plaintiffs deadline to file her notice of appeal is September 14,2012. See Tex. R. App. P. Rule 

26.1; see also Tex. R. App. P., Rule 26. I (d) ("if any party timely files a notice of appeal, another 

party may file a notice of appeal within the applicable time period stated above or 14 days after 

the first filed notice, whichever is later"). [italics emphasis added] This Notice Of Appeal by 

Plaintiff is thus filed timely on this date. 

II. 
THE APPEAL 

A. 

Plaintiff, whose name is "Jo N. Hopper", is the appealing party herein, appealing these 

"summary judgment orders" and the matters and claims referenced therein, to the Fifth District 

Court of Appeals sitting in Dallas, Dallas County, Texas. Plaintiff files the original of this Notice 

I In designating these orders as the "summary judgment orders", Plaintiff does not intend to have, nor should she be 
deemed in any way to have, waived challenging some of the rulings in the "summary judgment orders", as being 
improperly granted. Specifically, some of these rulings therein, made by the Court, were not based on any party 
seeking summary judgment on such grounds. In other words, referring to these orders (Exhibits "A" and "B") as the 
"summary judgment orders" is a matter of mere convenience, only, and they are so designated to avoid confusion, 
but such designation is not meant to, nor should it be construed or deemed to, attach any legal significance to such 
designation - which is made only for convenience sake. 
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Of Appeal in this Honorable (trial) Court as to the above-referenced cause, and a copy in the 

Dallas Court of Appeals. See Tex. R. App. P., Rule 2S.I(e). Plaintiff also serves this Notice Of 

Appeal on all parties in the trial Court, as set forth more specifically in the attached certificate of 

service. Id. 

B. 

Plaintiff also requests that this Honorable Probate Court No.3 and Court of Appeals note 

that Plaintiff has requested this Honorable Court enter a new/amended severance order assigning 

a new cause number to the matters severed, and has presented such a proposed order to the Court 

previously. To date, such a new/amended order has not yet been entered. To the extent that any 

such new or amended severance order is entered by this Honorable Court hereafter assigning 

such new cause number to the summary judgment orders and claims/matters severed, Plaintiff Jo 

N. Hopper prays that this Court and Court of Appeals deem and recognize this Plaintiffs Notice 

Of Appeal to be and have been made timely as to that new cause number as well, without the 

necessity of filing a new (second) Notice of Appeal. 

III. 
PRAYER 

Plaintiff requests that the Court accept this, her timely-filed Notice Of Appeal, and that 

the trial Court, as well as Clerk and Court reporter of this Court, all coordinate with the Court of 

Appeals as further requested and in accordance with the Texas Rules of Appellate Procedure, 

including preparing and forwarding the Clerk's Record and Reporter's Record. 

PLAINTIFF JO N. HOPPER'S NOTICE OF APPEAL Page 3 
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BY: __ ~r-'tt---,,L...-\--__ 

Kenneth B. Tomlinson 
State BarNo. 20123100 
ERHARD & JENNINGS, P.C. 
1601 Elm Street 
Suite 4242 
Dallas, Texas 75201-3509 
(214) 720-4001 - Telephone 
(214) 871-1655 -Facsimile 
Email: jjennings@erhardjennings.com 

By: M;\~ "'" .J2 l
Michael L. Graham 
State Bar No. 08267500 
Janet P. Strong 
State Bar No. 19415020 
THE GRAHAM LAW FIRM, P.C. 
100 Highland Park Village, Suite 200 
Dallas, Texas 75205 
(214) 599-7000- Telephone 
(214) 599-7010 - Facsimile 
Email: mahamtheahamlawfirm.com 

By: __ ~~~~~~~~ __ __ 
Michael A. Yanof 
State Bar No. 24003 
THOMPSON, COE, COUSINS & IRONS, LL.P. 
700 North Pearl St., 25th Floor 
Dallas, Texas 75201 
(214) 871-8200 - Telephone 
(214) 871-8209 - Facsimile 
Email: myanof@thompsoncoe.com 

ATTORNEYS FOR PLAINTIFF (AND 
APPELLANT) JO N. HOPPER 
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CERTIFICATE OF SERVICE 

I certify that I have transmitted a true and correct copy of the foregoing document to the 
counsel listed below this /()ft.. day of September, 2012 as follows. , 

Via Facsimile 
Thomas H. Cantril! 
John Eichman 
HUNTON & WILLIAMS 
1445 Ross Avenue 
Suite 3700 
Dallas, TX 75202 

Via Facsimile 
Mark Enoch 
Gary Stolbach 
Melinda Sims 
GLAST, PHILLIPS & MURRAY,P.C. 
1480 I Quorum Drive, Suite 500 
Dallas, TX 75254 
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No. PR-11-3238-3 

INRE: ESTATEOF ) 

) 

) 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, ) 

) 

NO,3 

Plaimiff, 

y, 

JP MORGAN CHASE, N.A., STEPHEN ) 
B. HOPPER and LAURA S, WASSMER ) DALLAS COUNTY, TX 

SECOND REVISED ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

On the 31't day of Janua.,'y, 2012, came on to be heard the following matters: I) 
Plaintiff 10 N, Hopper's Motion For Partial Summary Judgment; 2) Stephen Hopper's 
and Laura Wassmer's Second Amended Motion for Partial Summary Judgment; 
JPMorgan Chase Bank, N,A.'s Response To Jo Hopper's Motion For Partial Summary 
Judgment And Stephen Hopper's And Laura Wassmer's Second Amended Motion For 
Partial Summary Judgment; and 3) various objections, written and oral, conceming the 
presentation ofthe above matters. 

The Court: 

1. GRANTS Issue Nos. One, Sil(, and Seven of Plaintiff Jo N. Hopper's 
Motion For Partial Summary Judgment; 

2. DENIES Issue Nos, Two through Five, and Eight of Plaintiff Jo 
N. Hopper's Motion For Partial Summary Judgment; 

2, GRANTS Issue Nos, Two, and Three, in Stephen Hopper's and Laura 
Wassmer's Second Amended Motion. For Partial Summary Judgment; 

3. DENIES Issue Nos. Four and Issue No. Five, of Stephen Hopper's and 
Laura Wassmer's Second Amended Motion For Partial Summary 
Judgment;; 

4, DENIES all objections, written and oral, concerning the presentation of 
the above matters. 

EXHIBIT 
f\ 
~ 
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This Revised Order shall in all things substitute for the Order signed by this Court 

on May 18,2012. 

SIGNED this the 15th day of August, 2012. 
_._.---11 /); 
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No. PR-II-3238-3 

IN RE: ESTATE OF ) 

) 

) 

IN THE PROBATE COURT 

MAX D. HOPPER, 

DECEASED 

JO N. HOPPER, ) 

) 

NO.3 

Plaintiff, 

v. 

IP MORGAN CHASE, NA, STEPHEN ) 
B. HOPPER and LAURA S. WASSMER ) DALLAS COUNTY, TX 

ORDER ON WRiTTEN AND ORAL MOTIONS 

On the 31't day of January, 2012, and on August 6, 2012, came on to be heard 

various motions, both written and presented to the Court, and oral and presented to the 

Court by consent by virtue ofthei, presentment; 

And after hearing the arguments of counsel, the Court issues the following orders 

at counsels' request: 

1. DECLARES that the Independent Administrator JPMORGAN CHASE 

BANK, N .A., may distribute the Robledo property in undivided interests, 

subject to the Homestead Right and the existing mortgage indebtedness, 

to-wit: 50% to 10 N. Hopper, and 25% each to Decedent's two childten, at 

any time, including the present time; 

2. DECLARES that the Independent Administrator JPMORGAN CHASE 

BANK, N.A, may require return of [some] distributions previously 

EXHIBIT 
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distributed to any party ("c1awback"), if necessary for the proper 

administration ofthis estate; 

3. DECLARES that all such returns of distributions of property, cash, stocks, 

and other property, shall be effected by the Independent AdministratQr 

exercising its sole authority and discretion, but which shall not be 

exercised unreasonably; 

4. DECLARES that the evidence presented in the various motions and 

affidavits, and all other material presented to the Court, indicate by a 

preponderance of the evidence that the Independent Administrator has 

only made distributions that were not "unlawful;" 

5. DECLARES that the obligation to pay casualty insurance on the Robledo 

residence sball fall one-half to Jo N. Hopper, one-fourth to Stephen 

Hopper, and one-fourth to Laura Wassmer, with such modification as may 

be appropriate for due regard of Jo N. Hopper's Homestead Right, as of 

the date of delivery of said deeds; and that the Independent Administrator 

shall have been burdened with the obligation to pay for such insurance 

from the date of Decedent's death until the date of the delivery of the 

deeds; and that the Independent Administrator shall forthwith reimburse to 

any party who has suffered payment of same, that portion of the insurance 

payment paid by such party that the Independent Administrator should 

have paid; 

6. DECLARES that henceforth the parties with deeds shall both be included 

on such policies of insurance, and shall pay for same in the proportion of 
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ownership, with due regard for the homestead right enjoyed by the 

occupying widow; 

This Revised Order shall in all things substitute for the Order signed by this Court 

on May 18,2012. 

SIGNED this the 15th day of August, 2012. 

/I/t~~---. 
/ JtjpGE PRESIDING 

/ 
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Ms. Beverly Lee 
October 5, 2012 
Page 2 

Date of Filing Per Court's 
Register of Actions 

10/6/2011 

11/30/2011 

11/30/2011 

12/20/2011 

01/13/2012 

01/24/2012 

01/24/2012 

Title of Pleading 

Counter Claim (Original Answer, 
Special Exceptions, Counterclaim and 
Cross-Claim) 

Motion - Partial Summary Judgment 
(Plaintiff Jo N. Hopper's Motion for 
Partial Summary Judgment) 

Amended Petition (Plaintiff's First 
Amended Original Petition for 
Declaratory Judgment, Breach of 
Contract, Breach of Fiduciary Duty, 
Fraud, et al for Removal of Independent 
Administrator, and Jury Demand) 

Counter Claim (and Cross Claim for 
Declaratory Judgment) 

Motion - Partial Summary Judgment 
(Second Amended Motion for Partial 
Summary Judgment) 

Amended Answer (Defendant 
JPMorgan Chase Bank, N.A.'s First 
Amended Answer, Special Exception, 
Counterclaim and Cross-Claim in 
Response to Jo N. Hopper's First 
Amended Original Petition) 

Original Answer (Defendant JP 
Morgan Chase Bank, N.A.'s Original 
Answer and Special Exceptions to 
Stephen Hopper's and Laura Wassmer's 
Counterclaim and Cross Claim for 
Declaratory Judgment) 
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Ms. Beverly Lee 
October 5,2012 
Page 3 

Date of Filing Per Court's 
Register of Actions 

01/24/2012 

01/24/2012 

01/31/2012 

01/31/2012 

04/25/2012 

05/18/2012 

Title of Pleading 

Response (JPMorgan Chase Bank, 
N.A.'s Response to Jo Hopper's Motion 
For Partial Summary Judgment and 
Stephen Hopper's and Laura Wassmer's 
Second Amended Motion for Partial 
Summary Judgment) 

Mfidavit (Affidavit of Susan H. Novak 
In Support of Independent 
Administrator's Response to Motions 
For Partial Summary Judgment -
Confidential Filed under Seal) 

Original Answer (and Affirmative 
Defenses to Defendant JP Morgan 
Chase Bank, N.A.) 

Original Answer (and Affirmative 
Defenses to Defendants Stephen 
Hopper and Laura Wassmer) 

Order (Order Declaring Null Prior 
Order: On this Day on the Court's 
Own Motion, the Court Revisited 
And as a Result Thereof, Hereby 
Declares Null and Void the Order 
Entitled "Order" which was 
Signed by the Court on February 14, 
2012) 

Order - Summary Judgment (Order 
On Motions for Summary Judgment) 
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Ms. Beverly Lee 
October 5, 2012 
Page 4 

Date of Filing Per Court's 
Remster of Actions 

06/15/2012 

06/22/2012 

08/02/2012 

08/02/2012 

08/03/2012 

Title of Pleading 

Motion - New Trial (Motion for 
New Trial, Reconsideration, 
Clarification, and Modification of the 
May 18, 2012 Order on Motions for 
Partial Summary Judgment) 

Motion (Stephen Hopper's and Laura 
Wassmer's First Amended Motion to 
Sever) 

Misc. Event (Stephen Hopper's and 
Laura Wassmer's Motion to Order 
Plaintiff to Allow the Heirs to Insure 
Their Current yet Disputed Undivided 
Interest in Robledo and to Prohibit 
Interference of Plaintiff with the Heir's 
Attempts to Obtain Property and 
Liability Insurance) 

Response (JP Morgan Chase Bank, 
N.A.' s Response to Motion for New 
Trial, Motion to Sever, Motion to Stay, 
And Motion for Partition and 
Distribution) 

Misc. Event (Plaintiff Jo N. Hopper's 
Opposition to: Stephen Hopper's and 
Laura Wassmer's Motion to Order 
Plaintiff to Allow the Heirs to Insure 
Their Current yet Disputed Undivided 
Interest in Robledo and Prohibit 
Interference of Plaintiff with the Heirs' 
Attempts to Obtain Property and 
Liability Insurance) 
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Ms. Beverly Lee 
October 5, 2012 
Page 5 

Date of Filing Per Court's 
Register of Actions 

08/03/2012 

08/03/2012 

08/03/2012 

08/15/2012 

08/15/2012 

08/15/2012 

08/15/2012 

08/15/2012 

08/15/2012 

09/10/2012 

Title of Pleading 

Misc. Event (Plaintiff Jo N. Hopper's 
Brief in Opposition to Order's Points 
Nos. Six ("6") and Seven ("7") 

Misc. Event (Plaintiff Jo N. Hopper's 
Brief in Opposition to Order's Point 
No. "2") 

Misc. Event (Plaintiff Jo N. Hopper's 
Opposition to Motion for Partition 
And Distribution Pursuant to Texas 
Probate Code Section 149B) 

Order (Second Revised Order on 
Motions for Summary Judgment) 

Order (Order to Sever) 

Order (Order on Written and Oral 
Motions) 

Order (Order on Written and Oral 
Motions) 

Order (Second Revised Order on 
Motions for Summary Judgment) 

Notice - Appeal (Notice of Appeal 
of Stephen B. Hopper and Laura 
Wassmer) 

Notice - Appeal (Plaintiff Jo N. 
Hopper's Notice of Appeal) 

We are also anticipating the entry, possibly today, of a pleading titled 
"Consolidated Order re: Motions to Sever and Assigning New Cause Number" by 

522



PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-Il-03238-3 

IN THE MA TIER OF 
MAX HOPPER, DECEDENT 

§ 
§ 
§ 
§ 

Location: 
Judicial Officer: 

Filed on: 

Probate Court No.3 
MILLER, MICHAEL E 
09/2112011 

C\SF INFOR'HA.TIO:\' 

Related Cases Case Type: ANCILLARY 
PR-I0-01517·3 (ANCILLARY LAWSUIT) Subtype: DECLARATORY JUDGMENT 

DAn 

DECEDENT 

Current Case Assignment 
Case Number 
Court 
Date Assigned 
Judicial Officer 

HOPPER, MAX D. 

C \SE ASSIG,\:\1FYr 

PR-II-0J238-3 
Probate Court No.3 
09/2112011 
MILLER, MICHAEL E 

09/21/2011 ORIGINAL PETITION (OCA - NEW CASE FILED) 
PLAINTIFF'S ORIGINAL PETITION FOR: DECLARATORY JUDGMENT, BREACH OF 
CONTRACT, BREACH OF FIDUCIARY DUTY, FRAUD, ET AL, FOR REMOVAL OF 
INDEPENDENT ADMINISTRATOR, AND, JURY DEMAND 

09/27/2011 ISSUE CITATION 
Party: DEFENDANT lP MORGAN CHASE, N,A. 
PRIVATE PROCESS 

09/27/2011 ISSUE CITATION 
lP MORGAN CHASE, N.A. 
Unserved 
RTN 

10106/2011 COUNTER CLAIM 
Party: DEFENDANT lP MORGAN CHASE, N.A.; DEFENDANT HOPPER, STEPHEN 
8.; DEFENDANT WASSMER, LAURA S. 
ORGINAL ANSWER, SPECIAL EXCEPTIONS, COUNTERCLAIM AND CROSS-CLAIM (E
FILE) 

10113/2011 CORRESPONDENCE· LETTER TO FILE 
(E-FILE) 

10114/2011 lURY DEMAND 

10117/2011 ORIGINAL ANSWER 
STEPHEN HOPPER'S AND LAURA WASSMER'S ORIGINAL ANSWER TO JO HOOPER'S 
ORIGINAL PETITION 

10/]7/2011 ORIGINAL ANSWER 
STEPHEN HOOPER'S AND LA URA WASSMt."R'S ORIGINAL ANSWER TO JPMORGAN 
CHASE BANK, NA. 'S PETITION 

10/17/2011 RESPONSE 

PAGE I OF II 

54 pages 

2 pages 

2 pages 

Vol.!Book 2, 

Printed on 10/0812012 at 2:40 PM 
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PROBATE COURT No.3 

DOCKET SHEET 
CASE NO. PR-ll-03238-3 

party: PLAINTIFF HOPPER, 10 N. 
-- TO JPMORGAN CHASE BANK, N.A. 'S SPECIAL EXCEPTIONS 

10119/2011 CORRESPONDENCE - LETTER TO FILE 

10/31/2011 CANCELED SPECIAL EXCEPTIONS (1:50 PM) (Judicial Officer: MILLER. MICHAEL E) 
REQUESTED BY ATTORNEY/PRO SE 
reset to Nov 9th @ 9: 30 

11102/2011 NOTICE - HEARING I FIAT 
CORRESPONDENCE LETTER 

11107/2011 AMENDED ANSWER 

PLAINTIFF JO N. HOPPER'S AMENDED RESPONSE TO JPMORGAN CHASE BANK, 
N.A. 'S SPECIAL EXCEPTIONS 

11/09/2011 SPECIAL EXCEPTIONS (9:30 AM) (Judicial Officer: MILLER, MICHAEL E) 
Counterclaim, Crossclaim 

11/15/2011 ORDER - MISCELLANEOUS 

--ORDER ON SP Ec/AL EXCEPTIONS 

11118/2011 RULE II AGREEMENT 

-JOHN EICHMAN 

11/28/2011 RULE II AGREEMENT 

E-FILE-MELINDA H. SIMS 

11/28/2011 RULE II AGREEMENT 

-MARK ENOCH 

11130/2011 MOTION - PARTIAL SUMMARY JUDGMENT 

PLAINTIFF JO N. HOPPER'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

11/30/2011 AMENDED PETITION 
PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION FOR: DECLARATORY 
JUDGMENT, BREACH OF CONTRACT, BREACH OF FIDUCIARY DUTY, FRAUD, ET 
AL. FOR REMOVAL OF INDEPENDENT ADMINISTRATOR, AND JURY DEMAND 

12/02/20 II RULE II AGREEMENT 

12/05/2011 NOTICE OF HEARING 

12/20/2011 COUNTER CLAIM 

I 2/20110 I I 

12/20/2011 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
AND CROSS CLAIM FOR DECLARATORY JUDGMENT 

MOTION - SUMMARY JUDGMENT 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
(PARTIAL) 

MOTION - CONTINUANCE 
Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 

PAGE 2 OF II 

Page 36, 4 pages 

Vol.IBook 2, 
Page 30, 6 pages 

Vol.!Book 2, 
Page 40, 2 pages 

Vol.!Book 2, 
Page 44, 2 pages 

Vol.IBook 2, 
Page 42, 2 pages 

Vol.!Book 2, 
Page 46, 3 pages 

Vol.!Book 18, 
Page 237, 60 pages 

Vol.!Book 34, 
Page 676, 36 pages 

Printed on 10/0812012 at 2:40 PM 
524



12/21/2011 

12/23/2011 

12/23/2011 

12/23/2011 

12/30/2011 

LETTER TO COURT 
JAMES ALBERT JENNINGS. 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

MOTION· CONTINUANCE (II :45 AM) (Judicial Officer: MILLER, MICHAEL E) 

RESPONSE 
Party: PLAINTIFF HOPPER, 10 N. 
TO STEPHEN B. HOPPER'S AND LAURA WASSMER'S MOTION FOR CONTINUANCE 

MOTION 
TO DISQUALIFY RECENTLY-NAMED OPPOSING COUNSEL GERRY W. BEYER 

CANCELED MOTION· PARTIAL SUMMARY JUDGMENT (9:00 AM) (Judicial 
Officer: MILLER, MICHAEL E) 

REQUb"STED BY ATTORNEY/PRO SE 

01/09/2012 MOTION· PARTIAL SUMMARY JUDGMENT 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
FIRST AMENDED (E.FILE) 

01110/2012 MOTION· PARTIAL SUMMARY JUDGMENT 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
SECOND AMENDED (E-FILE) 

01113/2012 MOTION· PARTIAL SUMMARY JUDGMENT 

01117/2012 

01117/2012 

01117/2012 

01117/2012 

01/1712012 

01/20/2012 

0112312012 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

NOTICE 
OF WITHDRAWALAS COUNSEL FOR NO. N. HOPPER (GERRY W. BEYER'S) 

RULE II AGREEMENT 

NOTICE 
STEPHEN B. HOPPER'S AND LA URA S. WASSMER'S NOTICE OF WITHDRAWAL OF 
MOTION WITH PREJUDICE 

MOTION· QUASH 
Party: PLAINTIFF HOPPER, JO N. 
AND OR FOR PROTECTIVE ORDER OF DEFENDANTS' NOTICE OF INTENTION TO 
TAKE ORAL AND VIDEOTAPED DEPOSITION OF JO N. HOPPER 

MOTION - QUASH 
Party: PLAINTIFF HOPPER, JO N. 
AND OR FOR PROTECTIVE ORDER OF DEFENDANTS' NOTICE OF INTENTION TO 
TAKE ORAL AND VIDEOTAPED DEPOSITION OF CELIA DORIS KING AND 
SUBPOENA DUCES TECEM 

NOTICE· APPEARANCE 
OF PROFESSOR THOMAS M FEATHERSTON, JR. 

CANCELED MOTION· PARTIAL SUMMARY JUDGMENT (2:00 PM) (Judicial 
Officer: MILLER, MICHAEL E) 

REQUESTED BY ATTORNEY/PRO SE 

01/23/2012 RESPONSE 

RESPONSE OF STEPHEN B. HOOPER AND LAURA S. WASSMER TO JO HOPPER'S 

PAGE 3 OF II 

Vol.!Book 34, 
Page 636. 40 pages 

Vol.!Book 34, 
Page 592, 44 pages 

Vol.!Book 18, 
Page 193, 64 pages 

Vol.lBook 34, 
Page 454, 38 pages 
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PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

MonONFORPARnALSUMMARYJUDGMENT 

01/2412012 MOTION - PARTIAL SUMMARY JUDGMENT 

SUBJECT TO PAINTIFF'S MOnON TO CONnNUE HEARING AND OVJECTIONS, ET 
AL. FILED 11201/2 PLAINnFF JO N HOPPER'S OBJECnON TO STEPHEN B. 
HOPPER'S AND LAURA S WASSMER'S AFFIDAVITS OFFERED IN SUPPORT OF 
THEIR SECOND AMENDED MonON FOR PARnAL SUMMARY JUDGMENT 

01124/2012 MOTION - PARTIAL SUMMARY JUDGMENT 

SUBJECT TO PLAINTIFF'S MOTION TO CONTINUE HEARING AND OBJECTIONS 
FILED 1120112 PLAINTIFF JO N HOPPER'S RESPONSE TO STEPHEN B. HOPPER'S 
AND LA URA S WASSMERS SECOND AMENDED MOTION FOR PARnAL SUMMARY 
JUDGMENT 

0112412012 AMENDED ANSWER 
DEFENDANT JPMORGAN CHASE BNAK, NA. 'S FIRST AMENDED ANSWER, SPECIAL I 
EXCEPTION, COUNTERCLAIM AND CROSS-CLAIM IN RESPONSE TO JO N. HOPPER'S 
FIRST AMENDED ORIGINAL PETITION 

01/24/2012 ORIGINAL ANSWER 
DEFENDANT JP MORGAN CHASE BANK, NA. 'S ORIGINAL ANSWER AND, SPECIAL 
EXCEPTIONS TO STEPHEN HOOPER'S AND LAURA WASSMER'S COUNTERCLAIM 
AND CROSS CLAIM FOR DECLORATORY JUDGMENT 

01124/2012 RESPONSE 

01124/2012 

01/25/2012 

01125/2012 

01125/2012 

01125/2012 

01/25/2012 

01/27/2012 

JPMORGAN CHASE BANK, NA. 'S RESPONSE TO JO HOPPER'S MOTION FOR 
PARnAL SUMMARY JUDGMENT AND STEPHEN HOPPER'SAND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

AFFIDAVIT 
AFFIDAVIT OF SUSAN H NOVAK IN SUPPORT OF INDEPENDENT 
ADMINISTRATOR'S RESPONSE TO MOTIONS FOR PARTIAL SUMMARY JUDGMENT
CONFIDENTIAL FILED UNDER SEAL 

CANCELED MOTION - PARTIAL SUMMARY JUDGMENT (9:00 AM) (Judicial 
Officer: MILLER, MICHAEL E) 

REQUESTED BY ATTORNEYIPRO SE 

CANCELED MOTION - HEARING (2:30 PM) (Judicial Omcer: MILLER, MICHAEL E) 
BYCOURTADMINISTRATOR 

MOTION - QUASH 
Party: PLAINTIFF HOPPER, JO N. 
AMENDED MOTION TO QUASH AND OR FOR PROTECTIVE ORDER OF 
DEFENDANTS' NOnCE OF INTENTION TO TAKE ORAL AND VIDEOTAPED 
DEPOSTION OF CELIA DORIS KING AND SUBPOENA DUCES TECUM 

MOTION - QUASH 
Party: PLAINTIFF HOPPER, JO N. 
AMENDED MOTION TO QUASH AND OR FOR PROTECTIVE ORDER OF 
Dl::'FENDANT'S NonCE OF INTENnON TO TAKE ORAL AND VIDEOTAPED 
DEPOSITION OF JO, N HOPPER 

MOTION 
TO ALLOW WITHIN 24 DAYS OF HEARING, SERVICE AND FILING OF STEPHEN 
HOPPER'SAND LAURA WASSMER'S, FIRST AND SECOND AMENDED MOnONS FOR 
PARTIAL SUMMARY JUDMENT FILED WITH THE COURT ON JAN 9 AND 10,2012 (E
FILED) 

RESPONSE 

PAGE40F II 

Vol.lBook 34, 
Page 493, 5 pages 

Val.lBook 34, 
Page 499, 49 pages 

Vol.IBook 34, 
Page 548, 44 pages 
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01127/2012 

01/30/2012 

0113012012 

01/30/2012 

0113012012 

01/3112012 

01131/2012 

01/31/2012 

Oll3 1/201 2 

01/3112012 

01131/2012 

01/31/2012 

02/03/2012 

02/03/2012 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-Il-03238-3 

Party: PLAINTIFF HOPPER, JO N. 
TO MOTION TO ALLOW, WITHIN 24 DAYS OF HEARING. SERVICE AND FILING OF 
STEPHEN B. HOPPER'S AND LAURA S WASSMER'S FIRST AND SECOND AMENDED 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH THE COURT ON 119112 
AND 1I10112 

RESPONSE 
RESPONSE TO PLAINTIFF'S MOTION TO QUASH DEPOSITIONS AND, IN THE 
ALTERNATIVE, MOTION TO POSTPONE MEDIATION 

CORRESPONDENCE· LETTER TO FILE 

VACATION LETTER 
MARK C ENOCH (319112··3127112) AND (7113112··817112) 

MOTION - PARTIAL SUMMARY JUDGMENT 
HEARING NOTEBOOK 

MOTION· CONTINUANCE 
SUBJECT TO PLAINTIFF'S M0110N TO CON11NUE HEARING AND OBJEC110NS 
(FILED JANUARY 20,2012) 

MOTION - PARTIAL SUMMARY JUDGMENT (2:30 PM) (Judicial Officer: MILLER, 
MICHAEL E) 

Mr. Enoch Motion Partial S J set secondjiled Dec /92011 

MOTION· PARTIAL SUMMARY JUDGMENT (2:30 PM) (Judicial Officer: MILLER, 
MICHAEL E) 

Mr. Jennings Lead Counsel. Motion Partial SJ filed Nov 30, 201 J is setflrst 

MOTION - HEARING (2:30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Plntf Jo N. Hoppers Mot to continue Hrg and Obj on and as to Stephen Hoppers & Laura 
Wassmers 2nd Amd Mot Partial Summary Judgment with Affidavits 

MOTION· HEARING (2:30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Motion Allow Service & Filing within 24 days 

ORIGINAL ANSWER 
Party: PLAINTIFF HOPPER, JO N. 
AND AFFIRMATIVE DEFENSES TO DEFENDANT JPMORGAN CHASE BANK, NA. 

ORIGINAL ANSWER 
Party: PLAINTIFF HOPPER, JO N. 
AND AFFIRMATIVE DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA 
WASSMER 

MISC. EVENT 
Party: PLAINTIFF HOPPER, JO N. 
REPLY TO THE DEFENDANT STEPCHILDREN'S RESPONSE TO PLAINTIFFS MOTION 
TO QUASH DEPOSITIONS AND, IN THE ALTERNATIVE, MOTION TO POSTPONE 
MEDIATION 

MOTION - QUASH (9:15 AM) (Judicial Officer: MILLER, MICHAEL E) 

MOTION· QUASH (9: 15 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion to Quash 

02/06/2012 MOTION - QUASH (9:00 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion Quash 

02/06/2012 MOTION - QUASH (9:05 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion Quash 
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DOCKET SHEET 
CASE No. PR-U-03238-3 

02/0612012 MOTION - QUASH (9: lOAM) (Judicial Officer: MILLER. MICHAEL E) 
Response to Motion Quash 

02/06/2012 MOTION - QUASH (9:15 AM) (Judicial Officer: MILLER. MICHAEL E) 
Response to Motion Quash 

02/06/2012 MOTION - QUASH (9:20 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response Motion Quash 

02/0612012 MOTION - QUASH (9:25 AM) (Judicial Officer: MILLER, MICHAEL E) 
Response to Motion Quash 

02/07/2012 MISe. EVENT 
SUBPOENA DUCES TECUM FOR VIDEOTAPED DEPOSITION ISSUAED IN THE 
NAMED OF THE STATE OF TEXAS TO CELIA DORIS KING 

02/07/2012 NOTICE OF HEARING 
MARK ENOCH 

02/09120J2 CORRESPONDENCE - LETTER TO FILE 

02113/2012 MOTION 
Party: DEFENDANT JP MORGAN CHASE, N.A. 
TO ENFORCE MEDITATION ORDER 

02113/2012 NOTICE - HEARING I FIAT 
EFILED. NOTICE OF HEARING (NO FIAT) 

02114/20J2 ORDER - SUMMARY JUDGMENT 

MOTIONS FOR SUMMARY JUDGMENT AND ORDER TO MEDIATION 

02/17/2012 MOTION - HEARING (9: lOAM) (Judicial Officer: MILLER, MICHAEL E) 
Mottion to Quash, Response in Alternative postpone mediation 

02/J7/2012 MOTION - ENFORCE (9:10 AM) (Judicial Officer: MILLER, MICHAEL E) 
the Mediation Order 

03/05/20J2 ORDER - MISCELLANEOUS 

-ORDER-ORDER ON THE MOTION TO ALLOW, WITHIN 24 DAYS OF HEARING, 
SERVICE AND FILING OF STEPHEN HOPPER'S AND LA URA WASSMER'S FIRST AND 
SECOND AMENDED MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH 
THE COURT ON JANUARY 9 AND 10, 2012, AND AFTER HEARING ARGUMENTS OF 
COUNSEL AND REVIEWING THE PLEADINGS AND NOTING THE FILING DATES, THE 
COURT FINDS THAT THE MOTION IS WELL TAKEN AND SHOULD BE GRANTED. 

03/05/20J2 RULE JJ AGREEMENT 

03114/20J2 MOTION - NEW TRJAL 
RECONSIDERATION, CLARIFICATION, AND MODIFICATION 

03115/20J2 VACATION LETTER 

03119/20J2 MOTION - PROTECT 
Party: PLAINTIFF HOPPER, 10 N. 

03/20/20J2 NOTICE OF HEARING 

PAGE 6 OF 11 

Vol.!Book 18, 
Page 297, 2 pages 

Vol.!Book 21, 
Page 458, 2 pages 

Vol.!Book 34, 
Page 450, 3 pages 

J pages 
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04/1012012 MOTION - SEVER 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 

0411112012 RESPONSE 
JPMORGAN CHASE BANK. NA. 'S RESPONSE TO JO HOPPER'S MOTION TO MODIFY 
ORDER AND FOR NEW TRIA, AND STEPHEN HOPPER'S AND LAURA WASSMER'S 
MOTION FOR NEW TRIAL RECONSIDERATION, CLARIFICATION, AND 
MODIFICATION 

04113/2012 MOTION - NEW TRIAL (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Reconsideration, Clarafication & Modification(Mark Enoch motion) 

04113/2012 MOTION - SEVER (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Motion to Modicfy Feb 14th 2012 order in the Alternative Mottion New Trial and Motion 
Sever (Jim Jennings motion) 

04/13/2012 MOTION - SEVER (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Stephen Hopper's & Laura Wassmer's Motion Sever 

04/13/2012 RESPONSE 
Party: PLAINTIFF HOPPER, JO N. 
TO JPMORGAN CHASE BANK RESPONSE TO JO HOPPER'S MOTION TO MODIFY 
ORDER AND FOR NEW TRIAL, AND STEPHEN HOPPER'S AND LAURA WASSMER'S 
MOTION FOR NEW TRAIL. RECONSIDERATION. CLARIFICATION AND 
MODIFICATION 

04118/2012 MOTION - PROTECT 
Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 

04119/2012 SUPPLEMENTAL: MOTION 
PLAINTIFF JO N HOPPER'S FIRST SUPPLEMENT TO MOTION TO COMPEL 

04/19/2012 RESPONSE 
PLAINTIFF JO N HOPPER'S RESPONSE TO STEPHEN HOPPER'S AND LA URA 
WASSMER'S MOTION FOR PROTECTION 

04124/2012 RESPONSE 
OF STEPHEN B. HOPPER AND LAURA S. WASSMER TO PLAINIFF'S MOTION AND 
FIRST SUPPLEMENTAL MOTION TO COMPEL DISCOVERY. 

04/25/2012 MOTION - COMPEL (II :00 AM) (Judicial Officer: MILLER, MICHAEL E) 
Planitiff Jo N. Hopper's Motion to Compel (Mr. Jennings) 

04/25/2012 LETTER TO COURT 
JOHN e. EICHMAN 

04/25/2012 ORDER 

-ORDER DECLARING NULL PRIOR ORDER: ON THIS DAY ON THE COURT'S OWN 
MOTION. THE COURT REVISITED AND AS A RESULT THEREOF, HEREBY DECLARES 
NULL AND VOID THE ORDER ENTITLED "ORDER" WHICH WAS SIGNED BY THE 
COURT ON FEBRUARY 14, 2012 

05103/2012 VACATION LETTER 
5/25/12--6/1/12 (ATTY. JOHNe. EICHMAN) 

05/04/2012 MOTION - ENTER ORDER 

PLAINTIFF JO N HOPPER'S MOTION TO ENTER SCHEDULING ORDER 

05/08/2012 NOTICE OF HEARING 

PAGE 70F II 

5 pages 

2 pages 

Vol.!Book 34, 
Page 453, 1 pages 

Vol.!Book 42, 
Page 972, 10 pages 

Printed on 10108/2012 at 2:40 PM 
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PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

05108120 12 VACATION LETTER 
5/10/12 & 51Jl/12-5/18/12 & 6/4/12-6/8/12 (MICHAEL 1. GRAHAM) 

0510812012 MOTION - STAY 
STEPHEN HOPPER'S AND LAURA WASSMER'SMOTION TO STAY 

05110/2012 RESPONSE 
Party: PLAINTIFF HOPPER, 10 N. 
TO STEPHEN HOPPER'S AND LAURA WASSMER'S IMPROPERLY SET AND FILED 
MOTION TO STAY 

05/1112012 SCHEDULING CONFERENCE (11 :30 AM) (Judicial Officer: MILLER, MICHAEL E) 
Motion to Enter Scheduling Order 

0511112012 MOTION - STAY DISCOVERY (11:30 AM) (Judicial Officer: MILLER, MICHAEL E) 

05118/2012 ORDER - SUMMARY JUDGMENT 

-ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

06/08/2012 MOTION 
Party: PLAINTIFF HOPPER, 10 N. 
AMENDED MOTION TO ENTER SCHEDULING ORDER- PLAJNTlFFlI 

06115/2012 MOTION - NEW TRIAL 
MOTION FOR NEW TRIAL, RECONSIDERATION. CLARIFICATION. AND 
MODIFICATION OF THE MAY 18.2012 ORDER ON MOTIONS FOR PARTIAL 
SUMMARY JUDGMENT 

06/18/2012 MOTION - SEVER 

Party: PLAINTIFF HOPPER, 10 N. 
SUBJECT TO PLAINTIFF JO N. HOPPER'S MOTION TO MODIFY AND RECONSIDER 
THE COURTS MAY 18TH ORDER. OR ALTERNA71VELY. MOTION FOR NEW TRAIL 

06118/2012 MOTION 
PLAINTIFFJO N. HOPPER'S DESIGNATION OF CO-COUNSEL (E-FILE) 

0611912012 VACATION LETTER 
(JAMES ALBERT JENNINGS) 6/22/12-6125/12 AND 8/23/12-9/4112 

06/21/2012 MOTION 
-FOR PAR71T10N AND DISTRIBUTION PURSUANT TO TEXAS PROBATE CODE 
SEC710N 149B ( E-FILE) 

06/22/2012 TRO HEARING (10:00 AM) (Judicial Officer: MILLER, MICHAEL E) 

06/22/2012 MOTION 

06122/2012 

06/22/2012 

06/25/2012 

-STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED MOTION TO SEVER 
( E-FILE) 

MOTION - CONTINUANCE 
PLAINTIFF JO N. HOPPER'S MOTION TO CONTINUE HEARING ON STEPHEN 
HOPPER'S AND LAURA WASSMER'S MOTION FOR NEW TRIAL, RECONSIDERA710N, 
CLARlFICAnON. AND MODIFICATION OF THE MAY 18,20/2 ORDER ON MOTION 
FOR SUMMARY JUDGMENT, AND THEIR MOTION TO SERVE. 

RESPONSE 
TO PLAIN71FF'S MOnON FOR CONTINUANCE OF JUNE 27. 2012 HEARING (E-FILE) I 

MISC. EVENT I 
PAGE 8 OF II 

Vol.lB ook 34. 
Page 712, 2 pages 

Vol.lBook 52. 
Page 728. 5 pages 

Vol.IBook 52, 
Page 734, 5 pages 

Printed on 10/0812012 at 2:40 PM 
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PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED CROSS CLAIM (E
FILE) 

06/27/2012 SCHEDULING CONFERENCE (II :30 AM) (Judicial Officer: MILLER, MICHAEL E) 
Plnt/s Partially opposed Amended Motion Enter Scheduling Ord 

06/27/2012 MOTION - SEVER (1 1:30 AM) (Judicial Officer: MILLER, MICHAEL E) 
& Motion To Stay Two Different Motions 

06/27/2012 MOTION - NEW TRIAL (II :30 AM) (Judicial Officer: MILLER, MICHAEL E) 
& Motion Reconsideration 1 document. (Mark Enoch Motion) 

06/27/2012 ORDER - SCHEDULING 

-LEVEL 3 SCHEDULING ORDER 

07/30/2012 MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Application/or Partition and Distribution 

08/0212012 NOTICE - HEARING 1 FIAT 

08/02/2012 MISC. EVENT 
STEPHEN HOOPER'S AND LAURA WASSMER'S MOTION TO ORDER PLAINTIFF TO 
ALLOW THE HEIRS TO INSURE THEIR CURRENT YET DEISPUTED UNDIVED 
INTEREST IN ROBLEDO AND TO PROHIBIT INTERFERENCE OF PLAINTIFF WITH 
THE HEIR'S ATTEMPTS TO OBTAIN PROPERTY AND LIABILITY INSURANCE 

08/02/2012 RESPONSE 
EC057J017006389- JP MORGAN CHASE BANK, NA. 'S RESPONSE TO MOTION FOR 
NEW TRIAL. MOTION TO SERVE. MOTION TO STA Y. AND MOTION FOR PARTITION 
AND DISTRIBUTION (E.FILED) 

08/03/2012 MISC. EVENT 
PLAINTiFF JO N HOPPER'S OPPOSTION TO; STEPHEN HOPPER'S AND LAURA 
WASSMER'S MOTION TO ORDER PLAINTIFF TO ALLOW THE HEIRS TO INSURE 
THEIR CURRENT YET DISPUTED UNDIVIDED INTEREST IN ROBLEOD AND 
PROHIBIT INTERFERENCE OF PLAINTIFF WITH THE HEIRS' ATTEMPTS TO OBTAIN 
PROPERTY AND LIABILITY INSURANCE 

08/03/2012 MISC. EVENT 
PLAINTIFF JO N HOPPER'S BRIEF IN OPPOSITION TO ORDER'S POINTS NOS. SIX 
("6'~ AND SEVEN(''7'~ 

08/03/2012 MISC. EVENT 
PLAIN17FF JO N HOPPER'S BRIEF IN OPPOSITION TO ORDER'S POINT NO "2" 

08/03/2012 MISe EVENT 
PLAIN17FF JO N HOPPER'S OPPOSITION TO MOTION FOR PARTITION AND 
DISTRIBUTION PURSUANT TO TEXAS PROBATE CODE SECTION 149B 

08/06/2012 MOTION - NEW TRIAL (I :30 PM) (JudiCial Officer: MILLER, MICHAEL E) 
& M olion to Sever 

08/06/2012 MOTION - SEVER (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 

08/06/2012 MOTION - NEW TRIAL (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Plaintiffs Motion (0 Modify New Trial & Motion to Sever 

08/06/2012 MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Motion To Stay 

0810612012 MOTION - HEARING (1:30 PM) (Judicial Officer: MILLER, MICHAEL E) 

PAGE 9 OF II 

Vol.!Book 42. 
Page 982, 5 pages 

2 pages 

Printed on 1010812012 at 2: 40 PM 
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08106/2012 

08106/2012 

08/06/2012 

Motion Stay (Graham) 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

APPLICATION TO EXTEND TIME TO FILE (I :30 PM) (Judicial Officer: MILLER, 
MICHAEL E) 

to file 149A (Demand Accounting) 

MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Application for Partition and Distributionfiled 6-21-12 

MOTION - HEARING (I :30 PM) (Judicial Officer: MILLER, MICHAEL E) 
Motion to order PInt/to allow Heirs to Insure theier current Yet Disputed undiveded interest
--etc ..... filed 8-2-12 by Mark Enoch office 

08113/2012 LETTER TO COURT 

08115/2012 NOTICE - APPEAL 
( E-FILE) 

08115/2012 ORDER 

-SECOND REVISED ORDER ON MOTINS FOR SUMMARY JUDGMENT 

08/15/2012 ORDER 

-ORDER TO SERVER 

08/15/2012 ORDER 

-ORDER ON WIIITTEN AND OIlAL MOTIONS 

08/15/2012 ORDER 

-ORDER ON WIIITTEN AND OIlAL MOTIONS 

08115/2012 ORDER 

-SECOND REVISED ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

08/30/2012 MOTION 
PLAINTIFF'S AND DEFENDANT CHILDREN'S JOINT MOTION TO STAY 

09110/2012 NOTICE - APPEAL 
PLAINTIFF JO N. HOPPER'S NOTICE OF NOTICE 

09/12/2012 MOTION - ENTER ORDER 
PLAINTIFF JO N. HOPER'S MOTION TO ENTER NEW ORDER OF SEVEIlANCE 

09118/2012 MISC. EVENT 
JPMORGAN CHASE BANK, NA. 'S REQUEST FOR ADDITIONAL ITEMS TO BE 
INCLUDED IN REPORTER'S RECORD (E-FILE) 

09/2112012 NOTICE 
OF INDEPENDENT ADMINISTIlATOR'S COMPLIANCE WITH THE COURT'S AUGUST 
15,2012 ORDER 

09/28/2012 CANCELED MOTION - HEARING (2:15 PM) (Judicial Officer: MILLER, MICHAEL E) 
REQUESTED BY ATTORNEY/PRO SE 

10/08/2012 CLERKS RECORDS 

10119/2012 CANCELED MOTION - HEARING (2:00 PM) (Judicial Officer: MILLER, MICHAEL E) 

PAGE IOOF 11 

Vol.!Book 52, 
Page 726, 2 pages 

Vol.lBook 52, 
Page 733, I pages 

Val.!Boak 52, 
Page 739, 3 pages 

VoUBook 54, 
Page 764, 3 pages 

Vol.!Book 54, 
Page 767, 2 pages 

3 pages 

Printed on /010812012 at 2:40 PM 
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11/0212012 

PROBATE COURT No.3 

DOCKET SHEET 
CASE No. PR-ll-03238-3 

REQUESTED BY ATTORNEY/PRO SE 

MOTION - HEARING (3:00 PM) (Judicial Officer: MILLER, MICHAEL E) 
Plantiffs and Children Joint Motions to stay filed 8-30-J 2 

DECEDENT HOPPER, MAX D. 
Total Charges 
Total Payments and Credits 
Balance Due as of 10/8/2012 

Fe';,\:W"!.\L I:\FOR,\L\TIO:" 

PAGE II OF II 

447.00 
447.00 

0.00 

Printed on 1010812012 at 2:40 PA! 
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Transaction Detail for HOPPER, MAX D. on Case# PR-11-03238-3 

Recipients: 

IN THE MA ITER OF 

Date 

55738088 

09/2112011 

55768933 

10107/2011 

55782072 

10/14/2011 

55786208 

10/18/2011 

55860281 

11/28/2011 

55923885 

01/10/2012 

55932573 

Reference 

Charge 

Charge 

PAYMENT (MAIL) 

Rept PR·2011-20324 

PAYMENT (MAIL) 

Rep! PR-2011-20535 

Charge 

Charge 

PAYMENT (MAIL) 

Printed on 10108/20122:41 PM 

Report Options: Incl. Trans. w/o Recipients 

Payor Charges Payments 

29.00 

52.00 

ERHARD & JENNINGS 57.00 

HUNTON & WILLIAMS LLP 52.00 

2.00 

2.00 

GLASTDALLAS 2.00 

TXDALLASPROD 

Credits Balance Disbursed Escrow 

236.00 0.00 

52.00 0.00 

52.00 0.00 

2.00 0.00 

2.00 0.00 

2.00 0.00 

2.00 0.00 

Page 1 of 4 
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Transaction Detail for HOPPER, MAX D. on Case# PR-11-03Z38-3 

Recipients: 

IN THE MAnER OF 

Date 

Ul/loiLU1L 

55946401 

01/20/2012 

55954128 

01/26/2012 

55983049 

02/13/2012 

55991060 

02116/2012 

56042828 

03/14/2012 

56042877 

03/14/2012 

Reference 

Kcot t-'K-LU1L-UU~Ll 

Charge 

Charge 

Charge 

PAYMENT (MAIL) 

Rep! PR-2012-03446 

Charge 

Charge 

Printed on 10108/20122:41 PM 

Report Options: Inc I. Trans. w/o Recipients 

Payor Charges Payments 

2.00 

4.00 

4.00 

HUNTON & WILLIAMS 2.00 

2.00 

2.00 

TXDALLASPROD 

Credits Balance Disbursed Escrow 

2.00 0.00 

4.00 0.00 

4.00 0.00 

4.00 0.00 

2.00 0.00 

2.00 0.00 

Page 2 of 4 
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Transaction Detail for HOPPER, MAX D. on Case# PR-11-03238-3 

Recipients: 

IN THE MATTER OF 

Date 

56136385 

05/04/2012 

56216004 

06/19/2012 

56222546 

06/22/2012 

56224013 

06122/2012 

56224712 

06/25/2012 

56227599 

06/2612012 

56230005 

06/27/2012 

Reference 

Charge 

Charge 

Charge 

Charge 

Charge 

PAYMENT (MAIL) 

Rept PR-2012-13425 

PAYMENT (MAIL) 

Rept PR-2012-13540 

Printed on 10108/20122:41 PM 

Report Options: Incl. Trans. wlo Recipients 

Payor Charges Payments 

2.00 

2.00 

4.00 

2.00 

2.00 

GLASTDALLAS 2.00 

GLASTDALLAS 2.00 

TXDALLASPROD 

Credits Balance Disbursed Escrow 

2.00 0.00 

2.00 0.00 

4.00 0.00 

8.00 0.00 

8.00 0.00 

58.00 0.00 

52.00 0.00 

Page 3 of 4 
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Transaction Detail for HOPPER, MAX D. on Case# PR-11-03238-3 

Recipients: 

IN THE MATTER OF 

Date 

56294392 
08/06/2012 

56315746 

08/16/2012 

56361191 
09/12/2012 

56369733 
09/18/2012 

56377333 

09/21/2012 

Grand Total: 

Reference 

Charge 

Charge 

Charge 

Charge 

Charge 

Printed on 10108/20122:41 PM 

Report Options: Inc I. Trans. wlo Recipients 

Payor Charges Payments 

2.00 

2.00 

4.00 

2.00 

2.00 

447.00 447.00 

TXDALLASPROD 

Credits Balance Disbursed Escrow 

2.00 0.00 

2.00 0.00 

4.00 0.00 

2.00 0.00 

2.00 0.00 

0.00 0.00 0.00 0.00 

Page 4 of 4 
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CLERK'S CERTIFICATE 

THE STATE OF TEXAS § 
COUNTY OF DALLAS § 

I,JOHN F. WARREN, 

Clerk of the County Court of Dallas County, Texas do hereby certify that the 
documents contained in this record to which this certification is attached are all of 
the documents specified by Texas Rule of Appellant procedure 34.5 (a) and all other 
documents timely requested by a party to this proceeding under Texas Rule of 
Appellate Procedure 34.5 (b). In the cause of STEPHEN B. HOPPER and LAURA 
S. WASSMER, Appellant vs J. P. MORGAN CHASE BANK, N.A .. Appellee 

GIVEN UNDER MY HAND AND SEAL at my office in Dallas County, Texas this 
8th day of October, 2012. 

JOHN F. WARREN, 
Clerk County Court 
Dallas County, T 'Xas 

BEVERL Y L~E;Deputy Clerk 

--
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